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ADVERTISEMENT, 


THE  DouBtJ  and  ^fiiotu  'm  Law, 
coUeded  by  the  learned  Sir  John 
Nijbet  of  DitUtoth  wlio  was  IjirdAi' 
vacate  t  and  one(^  the  Lords  of  Sefllon,  in  the 
Reign  of  King  Charles  II.  are  here  Refoh^d  aod 
Aipivercd  by  the  deceaft  Sir  James  Steuart,  who 
alfo  held  the  feme  Office  of  Lord  Mimate  above 
eighteen  Years,  jn  the  Reigns  of  King  William 
and  Qneen  Miry,  and  of  the  late  Queen  Anne: 
And,  in  the  Judgment  of  all,  did  very  worthi- 
ly '  fuftain  the  Dignity  of  that  eminent  Sta- 
tion, 

H;  s  fuperior  Knowledge  in  the  Laws,  (which 
was  but  the  lead  Part  of  his  Charaftcr)  and 
his  Angular  Faculty  of  folving  Difficulties;  did 
render  him  fully  Equal  for  an  Undertaking  of 
this  Kind  :  And,  if  this  EfTay  fliall  be  found  to 
bear  any  Proportion  to  ihc  Reputation  of  the 
Author,  it  will  ccrtaiuly  be  very  acceptable  to  all 
that  can  lifc  it. 
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The  Manuicript  was  reviied  once  by  him-- 
felf  s  but  h<f  defined  a  iccond  Review  before 
Publicitiori :  Andi  it  is  a  Lolst  it  was  not  done  \ 
ioft  ibme  Additions  and  Enlargements  would, 
probably,  have  followed  upon  it. 

Thb  l^ftioHs  are  levcially  premifi^  in 
Dirktotfs  own  Words  and  Method,  and  diftin- 
giuflied  by  the  firft  Letter  of  his  Simame,  as  the 
jiHjwrs  or  Remarks  are  by  that  of  Sir  James 
Stetiarfs, 

'tut  hdex  it  placed  at  the  End  of  the  Book. 


DIRLB' 


D  I  R  L  E  TO  N'S 

Doubts    and    Queftions 


I  N    THE 


L   A   W     of    Scot/and^ 


RESOLVED    and    ANSWERED. 


A. 

jldjudicatioru. 

NisBET,  Tr\Y  the  Ail  of  Parliament,  iip«n  Comprifingi 

l-«^  or  Adjadications,  for  a  Sum  of  Money,  the 

I  J  Supenor  may  be  forced  to  enter,  or  to  pay 

the  Debt,    ^arkur,  If  he  may  be  urged 

to  enter  upon  Adjudications  proceeding  upon  Difpoiitions,  in 

Prejudice  of  the  Superior,  oy  obtruding  a  Vaflal;   feeing  ia 

that  Cafe  he  has  not  retraSum  Feuddem  f 

^  A  Vaflal  having  made  a  Difpofitiou,  or  granted  a  Bond,  for 

difponing  his  Lands ;   will  the  Superior  be  obliged  to  Infeft 

^pon  Adjudication?    Ratio  dubttandi,  That  the  Superior,  by 

the  A&  of  Parliament,  is  obliged  only  to  infeft  Comprifers 

^r  Adjudgers,  being  lawful  Creditors :   And  he  has  retraiium 

FeudaUm,  paying  the  Creditor  ;  and  the  Debtor  has  retra&um 

Legdem^  which  is  not  in  the  Cafe  of  Difpofitions. 

Stkuakt.  The  retraStu  FeudaRs  arifinz  from  the  Con- 
trad  implied  betwixt  Superior  and  Vaflal,  is  oy  Afi  of  Parlia- 
meat  allowed  to  the  SupcQor  charged  to  enter  an  Apprifer  or 
Adjadgcr,  upon  Payment  of  the  Debt«  But  (ince  this  is  eafily 
eloded,  by  giving  Bond  far  above  the  Value  of  the  Lands 

A  apprifed. 
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apprifcd  or  adjadged  ;    and  that  this  Method  of  giving  Bond 
aoove  the  Valac,  hath  taken  Place  to  free  Superiors  to  enter      , 
fingular  Sncceflbrs ;    the  Superior  may  now  be  charged  upon    ' 
Adjudications  founded  on  Difpofitions,  as  well  as  for  Sums  of 
Money,  and  will  only  get  a  Year's  Rent  for  Compoiition. 

AT.  Tf  Lands  (bould  be  adjudged  from  the  apparent  Heir 
of  Ward  lands;  Whether  will  the  apparent  Heir's  Mar- 
riage be  due,  and  affed  the  faid  Lands,  in  Prejudice  of  the 
Adjudgcrs?  Answer,  Albeit  that  it  appears,  that  Marriage 
fhould  he  of  the  Nature  of  Ward,  which  is  not  real  as  to 
fuigular  Succcflbrs,  the  Superior  having  only  Right  to  the 
Duties,  which  he  may  uplift ;  and  ex  Stylo  of  a  Novodatrtuj, 
Marriage  is  not  reckoned  amougft  real  incumbrances :  Yet 
in  the  Cafe  of  Thormdikes,  the  Lords  have  found  Marriage 
real. 

S.  Where  Lands  arc  adjudged  from  the  apparent  Heir 
of  Ward-lands,  if  the  Marriage  of  the  apparent  Heir  waj 
fallen,  and  due  by  his  attaining  the  Age  of  Marriage,  (Four- 
teen, for  Example)  before  the  Adjudication,  the  Marriage, 
that  is,  the  liquidate  Avail  thereof,  will  affeft  the  Adjudgcr ; 
For  ii  becomes  deUtum  Fundi.  But  if  the  Lands  were  ad- 
judged from  the  apparent  ffcir  in  his  Pupillarity,  and  before 
the  Marriage  fell  due ;  then  the  Queftion  is  greater,  efpecially 
if  the  Superior  be  charged.  And  'tis  thought,  the  Superior^ 
if  he  enter  the  Adjudger  upon  the  Charge;  then  he  amits 
both  the  Ward  of  the  Lihds  and  the  Marriage,  if  not  exprefsly 
referved :  But  if  he  refufe  the  Charge,  the  fame  will  not 
prejudge  him  as  to  the  Ward  of  the  Lands  that  vakcd  before ; 
but  it  may  prejudge  him  as  to  the  Marriage,  flnce  it  was  not 
then  due:  And  if  the  Adjudication  be  futtered  to  expire,  the 
Adjudgcr  will  carry  the  Lands  free  of  the  Marriage,  only  the 
Minority  will  lengthen  the  Legal.  But  fuppofe  the  Adjudi- 
cation to  be  fatisfied  within  the  Legal,  or  that  the  Superior 
had  himfelf  fatisfied  the  Adjudication ;  and  that  the  Perfon 
adjudged  from  was  dill  unmarried ;  the  Marriage  would 
be  due. 

N,  Whether,  as  Rcverfions  that  are  comprifed  need  no 
Intimation,  in  refpcft  of  the  Series  of  Solemnities  that  is  in 
Comprifings,  by  which  they  become  fo  public,  that  they  are 
prcfumcd  to  be  known  to  the  Peifon  liable  ;if  there  be  not 
fadem  Ratio  in  Adjudications,  being  now  of  the  Nature  of  or- 
dinary Decreets? 

Ir 
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If  at  Icaft  th^rc  be  a  Difference  betwixt  Bomls  and  Rcver- 
fions.  To  that  as  co  Bonds  when  there  is  a  Competition  of 
two  Comprifers^  the  Pojderior  incimating  (hould  be  pre- 
ferred? 

An  heritable  Bond  being  adjudged,  tho'  there  be  no  Nccef 
Cty  of  lutimation,  becaufe  Adjudications  and  Compriflngs 
arc  public  Rights  upon  Record:  ^uaritur,  If  the  Debtor 
paying  bona  fide  to  the  Pcrfon  to  whom  he  granted  the  Bond, 
vill  hcintutOy  the  Faid  Adjudication  not  being  intimate? 
AnsW£R,  It  is  thought,  That  he  (hould  be  in  tuto\  feeing 
Intiniations  are  required  for  two  Effcds,  viz.  Either  to  com; 
plcte  the  Ri^ht  byAffignation;  or,  toj  certiorate  the  Debtor, 
that  he  make  Payment  to  no  other  Perfon.  And  tho'  an 
Adjadication  be  fufficient  as  to  the  faid  firft  Effect,  an  Intima- 
tion b  neceilary  as  to  the  other,  unlefs  the  Debtor  be  called 
in  the  Adjudication. 

S.  When  Reverfions  or  Bonds  were  of  old  apprifed,  it 
was  thought,  that  the  Appriling  gave  a  complete  Right, 
without  Neccflity  of  Intimation :  And  'tis  thought,  that  an 
Adjadication  of  cither  Reverdon  or  Bond  woiild  have  the 
fame  Force  without  Intimation.  Boi!  in  Intimations,  thefe 
two  Things  above  are  to  be  confidered :  i.  As  it  is  a  neceflary 
Step  to  perfcd  the  Right,  and  fo  the  firft  Intimation  in  the 
affigning  of  Bonds  prefers  even  the  poflerior  Ailigny:  Or» 
2.  As  it  is  only  a  Deed  needful  to  put  the  Perfon  concerned 
in  nuda  fide.  And  in  this  refpefl,  Juppofe  there  were  two 
Adjudgers  of  the  fame  Bond  v  yet  the  pofterior  Adjudger  get- 
ting nrit  Payment,  would  lecure  the  Debtor :  Becaufe  there 
being  no  Intimation  made  by  the  firft  Adjudger,  he  was  in 
optitna  fide  to  pay  to  the  (econd.  But  whether  the  iird 
Adjudger  (hould,  in  this  Cafe,  repete  from  the  fecond,  may 
be  a  Queftion :  For  if  the  firft  Adjudger's  Right  was  com- 
plete without  Intimation^  then  he  is  in  the  fame  Cafe  with 
a  common  Affigny  firft  intimating,  who  might  certainly  re- 
pete from  a  fecond  Affigny  obtaining  firft  Payment,  at  Icaft 
would  oblige  the  Debtor  affigned  to  pay  over  again,  and  pur- 
fuc  his  Warrandice  againft  the  fecond  Affigny.  But  'tis 
thought.  That  tho*,  where  Intimation  is  judged  ncceffary  to 
complete  the  Right,  as  a  Safine  upon  a  Difpofition,  theiirft 
Affignv  intimating  may  have  A&ion,  as  faid  is ;  notwithftand- 
ing  or  the  Payment  made  to  the  fecond :  Yet,  where  Intima- 
tion is  not  needful,  as  in  the  Cafe  of  an  Apprifer  or  Adjud- 
ger, he  that  obtains  firft  Payment  (hould  be  for  ever  fecured ; 
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as  alfo  the  Debtor  maldng  the  Payment,  onlefs  the  firft  Ap- 
prifing  had  been  alfo  firft  intimate. 

It  may  here  occur,  if  it  were  not  more  agreeable  to  Ja^w 
and  Tuftice,  that  the  firft  Affieny  in  every  &fe  (hould  have 
the  better  Right,  fo  las  to  prefer  him  always  in  the  Competi- 
tion, but  with  this  Exception  only,  for  the  Intcreft  of  Com- 
merce, that  the  fecond  Affigny  getting  the  firft  Payment, 
ihould  be  preferred  and  fecnred  againft  the  firft,  only  for  his 
Neg;leA  to  intimate.  And  this  Role  I  w«uld  incline  not  only 
in  the^feof  Afiignies  competing,  bat  in  the  Cafe  of  aa 
Afligny  and  Arrefter,  that  is,  that  the  firft  Afligny  (hould 
always  be  preferred  to  the  Arrefter,  even  without  Intimation, 
unlefs  the  poftcrior  Arrefter  do  firft  recover  Payment  bortafide^ 
And  thus  I  would  alfo  prefer  the  Arrefter  perpetually  to  a 
pofterior  Affigny,  whether  intimating  or  not :  But  our  PraAiquc 
diftinguifhcs,  as  hath  been  faid,  betwixt  common  Aili^a-- 
tions  which  require  Intimation  as  a  completing  Solemnity, 
and  Affignies  by  apprifin£  or  adjudging,  where  an  Intimation 
is  no  further  neceifary  tnan  to  put  in  mala  fide^  and  where 
Payment  made  bona  fide  to  a  pofterior  Apprifer  would  be 
fuftained. 

N.  If  Superiors  who  are  Subjcfls  only,  will  be  obliged  to 
receive  Adjudgers  to  be  their  Vailals,  having  adjadged  not  for 
Debt  but  upon  Difpofitions  ?  And  if  the  King  be  in  another 
Condition? 

If  upon  a  Difpoiltion,  the  Receiver  fhould  obtain  Sentence 
for  Damage  and  Intereft  againft  the  Difponer  his  Heir,  for 
Implement;  If,  in  that  Cafe,  .the  Adjudger  ought  to  be  re- 
cei ved  ?  Ratio  duhitandi,  That  Primordium  injpicieiidum  eft  .• 
And  upon  the  Matter  there  was  not  a  Debt  ah  imtio. 

S.   These  two  Queftions  are  noticed  above. 

N.  If  a  Redudion  ex  capite  mihoritatis,  not  being  in- 
tented  at  the  Inftance  of  the  Minor  jus  axioms,  may  be  ad- 
judged i 

5.  A  Minor  or  Major  difponing  validly,  the  Pcrfon  to 
whom  he  difpones  being  hindered  by  a  prior  Difpofition,  may 
no  doubt  reduce  the  lame  ex  capite  mimfitatij,  juft  as  his 
Author  might  have  done;  and  fo  an  Adjudger  may  do,  if  in 
the  place  of  the  fecond  Difpofition. 

Advocatiott 
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Judges  ?  It  is  thought  the  Lords  of  Jufticiary 
cste :  The  taking  or  advocating  Proccflcs  from  a  competent 
Todicatory,  upon  Rcafons  of  Advocation,  beine;  a  Power  and 
Frerogadve  belonging  to  his  Majcfty's  fapreme  Judicatories  of 
SciE«n  and  Councu ;  and  Reafons  of  Advocation,  either  upon 
Safpidon,  or  fome  other  Reafon  merdy  Civil  or  of  State, 
belong  not  to  the  Cc^nifance  of  the  Jufticcs,  but  to  the 
LcH-ds  of  Seffion  and  Council.  If  they  were  to  advocate, 
the  Reafons  of  Advocation  behoved  to  be  firft  difcufled :  And 
what  could  be  the  Method,  fince  all  Proccflcs  before  the 
Jufticcs  are  fo  peremptory,  that  Caution  muft  be  found  both 
by  Porfner  and  Defender  ?  • 

S.  After  the  Court  of  Jufticiary  was  reformed,  and  of 
sew  conflitute  by  the  A  A  of  Parliament  1672,  there  has  been 
DO  Difficulty  made  in  their  advocating  to  themfeives  criminal 
Procefles,  from  before  Regalities  or  other  Judges ;  and  the 
Juftices  are  in  ufe  to  difculs  the  Reafons  of  Advocation  in  the 
orcfinary  Form,  making  the  Raifer  of  the  Advocation  alWays 
find  Caution  ;  and  fhey  indeed  feldom  remit. 

And  feeing  the  faid  Ad  of  Parliament,  upon  that  Reform, 
thought  fit  to  difcharge  the  Cuftom  of  the  Privy  Council's 
appointing  Afteftbrs  to  the  Jufticc-Court :  It  may  be  alfo 
juftly  thought,  that  its  Sovereignty  on  Criminals  is  thereby 
iiilly  eftablimed,  and  that  Regalities  ought  no  more  to  re- 
pledge  from  them ;  nor  in  effeA  need  they  fo  much  as  allow 
the  Bailie  of  Regality  to  fit  with  them,  tho*  this  feems  to 
have  been  permuted  by  Aft  of  Parliament  Ja.  VT.  Par.  11. 
Cap.  29.  But  the  Unlaws  and  Penalties  which  by  the  forefaid 
Aft  of  Parliament  would  fall  ta  Regalities,  if  Rcpledging  were 
ftiil  in  ufe,  (honld  not  be  denied^ 

« 

Alimenta. 

"  N.  /^Onftituto  fcmclalimento,  quo  nihil  in  jure  magis 

v^  favorabile,  aut  magis  perfonale,  de  eonec  alienatio 

Dec  tranfaftio  riie   celebratur;    datur  enim  ut  pcrfona  tx- 

'^  lubeatur  et  utcunque  vitam  tolleret.    Mirum  igitur  Advo- 

t  **  c;at08 
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"  catos  primi  ordinii  tanto  conatu  et  boata  fumml  ope  an- 
^^  mfos,  ut  judicibus  pcrfuaderent  auc  imponercDt,  aflercDtes, 
<'  alimentuin  uxori  coaftitutum,  juri  marici  obnoxiuni  eflc, 
<<  vel  faltem  creditoribus  mariti  eflfc  integrum  illud  afficcrc. 
**  Quod  enim  oi&bus  hxrer,  nee  a  perfona  cui  compecit  avelli 
^<  aut  alienari  poteft,  illud  nee  juris  minifterio,  auc  fidione 
transfercur.  Quum  igicur  alimencum  adeo  perfooale  fie 
(uc  fuperius  diximus)  ut  alienari  nequic  ita  uc  ab  uxore  nu* 
bcndo,  in  maritum  non  poifit  cransfcrri  tacita  et  quafi 
<^  alienatioDe>  fublato  jure  marici,  jus  creditorum,  quod  fuhit 
'^  in  confequeotiam  et  ut  acceflbrium,  corruit,  nee  fubfiflic 
'^  magis  quaro  accidens  iine  fubjedo.  Broomhall  eontra  Dtarjie 

S.  Aw  Aliment  freely  and  rightly  cooftitute  (hould  certain- 
ly be  obferved  as  perfonal  in  the  ftriAeft  Manner ;  and  there- 
fore  a  Woman,  having  an  Aliment  fo  conftitute  in  her  fa- 
vours, doth  not  by  Marriage  tranfmit  the  fame  to  her  Huf- 
band  jure  mariti,  rar  Icfs  to  bis  Creditors  or  Aiiignies,  but  be 
may  allenarly  partake  ^'ith  her  in  the  Benefit  thereof  for  their 
joint  Suftenance ;  for  this  appears  to  be  the  undeniable  Coq- 
Icqucncc  of  ihcir  becoming  one  Flejlu 

Altarage. 

N.  QOME  Lands  being  founded  by  a  Burgcfs  of  JDwi* 
i3  fermline,  to  an  Altar  in  the  Church  of  jDunfcrmljmr, 
for  Maintenance  of  a  Cliaplain  at  St  Marfh  Altar  there ;  and 
it  being  provided  by  the  Foundation,  That  the  Founder  and 
his  Heirs-male  (hould  prefent  the  Chaplain  >  the  faid  Lands 
being  after  fcucd,  and  fince  difpo.ncd:  ^tceritur.  How  Ihail 
the  Purchafcr  be  infeft  i  This  Cafe  is  not  under  the  Aft  of 
Parliament  anent  Laick  Patronages;  the  Cafe  there  being  of 
Patronages  whereof  there  is  Infcfiment  holdcn  of  the  King: 
Whereas  the  Patronage  in  qucftion  is  not  by  Infoftment,  but 
Provifion,  as  faid  is.  It  is  thought,  That  the  Chaplain  is 
Superior:  And  if  there  be  none,  a  Chaplain  (libuld  be  prc« 
fcnted.    Caribber, 

m 

^aritur^  The  Patronage  being  to  the  Heirs  Male  of  the 
Founder,  and  if  they  do  not  prclcnt  within 
Days,  the  Dean  of  Gild  of  that  Town  (hould  prefent ;  whc* 
ther  the  Heir  Male  may  difpone  the  Patronage?  Bjitio  duU^^ 

tandi/ 


Rejbhed  and  Anfwered^  ^ 

t0idi,  The  Provifion  io  the  Foandation  is  cot  in  favours  of 
AffigDics,  and  the  Founder  had  Confidence  only  in  his  Heirs : 
And  foch  an  Intered  being  religious,  and  provided  to  a  Faoii- 
\j  with  the  faid  Subftitution,  ;is  not  in  Commercid.    Randijori. 

S.  The  Cafe  of  this  Altarage  in  Dunftrmline,  feems  to 
be  included  in  the  general  A&  oT  Parliament  1661,  in  favours 
of' Laick  Patrons  of  Provoftries,  Prebendaries,  Chaplainrics 
and  Altarages  :  For  the  Keafon  of  that  Ad  is,  That  the 
Vafials  of  Lands  belonging  10  tbefe  Altarages,  ma^  not  re* 
main  in  the  Uncertaincy  of  their  Superiors,  oy  Reaion  th^re 
is  DO  publick  Rcgiftcr  of  ihofe  provided  to  the  I'itle  therein 
of;  which  holds  m  this  Cafe-in  the  Altarage  of  Dunfermline. 
And  the  DiftinSion,  as  if  this  Patronage  were  not  by  Infcft- 
roent  holding  of  the  King,  but  by  Provifion,  feems  to  be 
groondlefs.  And  farther  Uis  thought.  That  this  Patronage 
provided  to  the  Founder  and  his  Heirs  Male,  is  both  adjudg. 
able  and  ccffible :  For  fince  the  Reformation  from  Popery^ 
and  the  old  A&s  of  King  James  VI.  ratified  by  the  faid  Aft, 
i66i,thefe  Rights?  may  feem  to  ccafe  from  their  being  religi* 
oos,  and  that  Notion  they  had  before. 

Annexation  to  a  Barony  in  another  Shire. 

N.  \ X /HAT  is  the  EfiFefl:  of  Annexation  of  Lands,  lying 
W  within  one  Shire,  to  a  Barony  lying  within  ano- 
ther? Whether  it  be  Annexation  only,  that  one  Safine 
may  be  fuficient  for  all  the  Lands,  though  in  feveral  Shires  ? 
Or,  that  Inhibitions  and  other  Diligence  (hould  be  ufed  at  the 
Market- Crofs  where  the  Barony  licth? 

S.  These  Annexations  are  no  wife  convenient,  yet  fuch 
there  are:  and  the  Effect  of  them  ought  only  to  be  betwixt 
the  Superior  and  his  Vaflals  or  Tenants ;  and  to  make  one 
Safine  ferve  within  the  Barony  in  the  Terms  of  the  Annexation. 
But  fuch  private  Rights  ihould  no  wife  derogate  from  the  pu- 
blic Law  and  Utility,  as  to  Inhibitions  and  Interdictions;  which 
ought  to  be  execute  and  regiitrate  where  the  Lands  ly,  as  the 
Ad  of  Parliament  prcfcribes.  And  how  thefe  Annexations 
ihould  be  obfervcd  in  the  Service  of  Heirs  or  other  legal  Dili- 
gence, may  ftill  be  Ground  of  Quefiion :  Only  this  Knle  ap- 
pears to  be  both  jolt  and  reafonable,  That,  where  rhe  An- 
nexation 
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nexation  cannot  be  obvioufly  known  by  any  public  lUgUler^ 
it  needs  noc  be-  obferved. 


Annualrent. 

i\r  A  Whole  Barony  of  Land  being  affe<^ed  with  an  Antiu- 
jl\  alrent,  and  being  thereafter  dir[>oned  in  feveral  Piir* 
eels  to  divers  Perfons ;  If  one  of  the  faid  Purchafers  (hould 
be  diftrefled  for  the  whole  Annualrent,  may  he  have  Reeourie 
againft  the  others  for  their  proportional  Parts,  they  being  in 
nm  correi  debsndi  f 

S.  If  a  whole  Barony  be  affcAed  with  an  Aiinualrent^  zxA 
afterwards  difponed  out  in  Parcels ;  no  doubt  any  of  thefc  Par* 
eels  may  be  diflrefTed  for  the  whole  Annualrent:  Nam  qtus^ 
Ubetglebafervit,  But  it  is  mo(t  reafonable,  that  the  Parcha- 
fer  of  that  Parcel  (hould  have  his  Relief  proportionally  off 
the  Remadnder ;  for  which'  he  may  compel  the  Annualrenter 
to  make  over  his  Right  to  him,  ualefs  tne  Purchafer  be  pre* 
eluded  by  the  Terms  of  his  own  Purchafe. 

N.  A  Perfon  being  infeft  in  an  Annualrent  irredeemably, 
fo  that  neither  the  Heritor  may  redeem,  nor  the  Annual* 
renter  may  reauire  his  Money ;  and  the  Annualrenter  not  be- 
ing Creditor,  out  upon  the  Matter  entptor  amtuus  redStui.- 
Qmerkur,  Whether  iucb  Annualrents  will  be  Uable  to  fubfc- 
QuentLaws,  reftriding  and  leilening  Annualrents?  Ratio  du* 
mandi,  Thefc  Laws  do  militate  only  in  the  cafe  of  Mutuum, 
which  is  not  here ;  there  being  neither  &r/,  nor  UJi4ra^  nor 
Debitum  as  to  the  principal  Sum.  Alid  though  fuch  Annual- 
rents  be  conflitute  with  refped  tp  the  Sum  that  was  paid,  and 
the  Annualrents  thereof  current  Ifor  the  Time,  that  does  oot 
alter  the  Cafe.  Seeing  the  Property  of  Lands  is  only  bought 
with  the  like  Coniideration  ;  and  the  Annualrents  of  Money 
might  have  been  heightened  ;  and  the  Annualrenter  wants  the 
Benefit  competent  to  him  in  the  Cafe  of  Mutuum,  viz.  in 
the  Cafe  of  Money  lent  out  for  Annualrent,  he  might  uplift 
the  Sum,  and  employ  it  more  profiubly  than  for  a  unaU  An- 
nualrent* 

S.   Where  an  Annualrent  is  difponed  irredeemably,  that 
is  without  the  Power  either  of  Redemption  or  Requifitions 
there  is  no  Miuuum  in  the  Cafe  i  and  therefore  this  Annual- 
rent 
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rent  doth  neither  rife  sor  fall  as  other  Annualrents  in  mutua 
do:  Bat  it  will  be  liable  to  all  public  Burdens  according  to 
its  Value,  as  Lands  are. 

M  An  Annualrent  bdng  difponed  to  be  uplifted  oat  of 
Lands  and  Tcinds,  and  Infenment  following  thereupon  :  Qua* 
riiur.  What  will  be  the  Effeft  of  the  faid  Right  as  to  tbeTciud  j 
feeing  the  Ground  cannot  be  poinded  for  the  fame,  thefe  not 
heio^  fundus^  J?t/wer,The  Right  of  the.Teinds  might  be 
appnled,  and  a  perfonal  ASion  will  be  competent  againft  the 
Heritor  of  the  Teinds  during  bis  Occupation. 

S.  Ir  an  Annualrent  be  difponed  by  an  Heritor  out  of 
bis  Lands  and  Teiods,  where  he  hath  Right  to  the  Lands  on- 
ly by  Infcftmcnt,  and  to  the  Teinds,  it  may  be,  by  Tack  : 
Yet  the  Annualrenter  coming  to  poind,  may  certainly  poind 
the  Fruits  witJiout  DiftinAion.  For,  fuppofe  that  the  Hcri- 
lor  fliould  give  the  Annualrent  to  he  uplifted  only  out  of  hia 
Lands,  without  mentioning  the  Teinds ;  yet,  if  he  had  Right 
and  werepoflcfledof  the  Lands, the  Annualrenterwould  poind  the 
Rents  and  Fruits,  without  Diftinction;  becaufe  by  bis  Annuab-ent, 
he  hath  right  to  uplift  the  fame  out  of  the  whole  Fruits ;  and, 
if  there  be  none  to  oppofe  to  his  poinding  a  fcparate  Right 
to  the  Teind,  (as  here  there  is  none)  the  Ixind  muft  be  poind- 
able  with  the  other  Fruits. 

But  pat  the  Cafe,  That  a  Tackfman  of  Teinds  difpones  au 
Annualrent  out  of  the  Teinds  he  hath  in  Tack,  'tis  there  in- 
deed plain,  that  this  Annualrent  can  no  more  be  poinded  for, 
than  the  Teinds  themfelves.  But  the  Right  of  Annualrent 
would  be  all  conceived,  if  it  did  not  bear  an  AfCgnation  from 
the  Granter  of  his  Tack  of  Teinds /^o  tanto* 

N.  An  Annualrent  being  difponed  to  be  by  Infeftmcnt  out 
of  feveral  Lands  lying  difcontigue :  ^ctritur,  If  the  Difpo- 
ner  may  nnite  the  fame,  fo  that  one  Infeftment,  taken  at 
one  of  the  Lands,  may  be  fufficient  for  the  others  ? 

S.  If  a  Man  (hould  difpone  an  Annualrent  out  of  Lands  ly- 
ing difcontigne,  and  appoint  a  Saline  at  one  of  the  Lands  to 
be  fufficient  for  all,  it  would  not  hold  :  For  no  SubjcA  can 
make  an  Union ;  the  uniting  of  Lands  being  proper  to  the 
Sovereign. 

B  Annudlretfi 
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jAnnualrent  for  Damage. 

^.  tistafr.  Tf  the  Defender  ftiould  be  liahlc  for  Annualrcnt 
X  of  the  Pricey  in  fo  far  as  it  is  more  nor  the  Wonh 
of  the  Lands  f  k  is  thought  not,  becaufe  the  Sale  is  noc 
certain^  and  the  6cfcridcr  may  get  a  Buyer  at  the  fame  Price  : 
And  that  the  Defender  was,  in  bona  fide  to  cohtrad  with  a 
Pupil  fo  authorized  ;  and  if  he  have  Prejudice,  he  fliould 
have  R^courfe  againd  his  Tutor's  Reprefcntatives :  And  An- 
nualrcnt is  not  due  for  Damage  and  Intereft,  until  it  be  decla- 
red.   Tweeddde  contra  Drutnmelzier. 

S.  When  Damage  is  due,  Annualrcnt  is  ordinarily  thought 
an  equal  Eftimate.  But  in  tlie  Cafe  here  pointed  at,  there 
was  no  Damage  found  for  an  alledged  lower  Rate  of  Lands; 
in  refpedl the  bargain  was  lawfully  made:  And  in  fuch  Bar- 
gains of  Sale,  lefs  or  more,  unlefs  it  be  enorm  or  frauda-* 
lent,  makes  no  Damage* 

Right  (f  Annualrcnt. 

N.  A  Person  having  difponed  Lands  with  a  Procuratory  o* 
xlL  Reiignatiou  ana  Inteftment  to  the  Buyer  of  the  Lands, 
and  for  Secunty  to  himfelf,  of  a  Part  of  the  Price  for  an 
Infeftment  of  Annualrcnt  redeemable  upon  Payment  of  the 
Sura,  and  with  a  Claufe  likcwife.  That  the  Infeftment  (hall 
expire,  Quaritur  iwo.  If  there  be  Prejudice  to  the  Buyer, 
that  his  Right  (hould  be  fo  afleAed,  being  his  Ground-Right  > 
Anfv)ir,  It  is  thought,  there  is  none ;  feeing  upon  Payment^ 
if  the  Party  defire,  there  may  be  a  Renunciation  upon  the 
back  of  both  Charterand  Sahne  relating  to  another  of  the 
fame  Date  to  the  Effcft  it  may  be  rcgiftrate. 

arf#,  ^arhuTy  If  the  faid  Right,  being  to  be  holden  of  the 
Superior,  may  be  extinguifhed  without  Refignation?  Anfwer. 
It,  being  only  a  redeemable  Right  after  Redemption,  in 
Striftnels  of  Form  cannot  be.  rcfigncd,  becaufe  it  is  loofcd. 
And  formerly,  in  Wadfcts  of  Property  the  Superior  upon  the 
Redemption  did  grant  Precepts.  And  a  Right  of  Annualrcnt 
cannot  be  rcfigncd  for  a  new  lufcftment  eiven  to  the  Heritor's 
Superior;  that  being  inconfiftent  with  the  Property  in  one 
Perfon :  And  theretorc  a  Decreet  of  Rcdcroptipn,  with  the 
Claufe  forcfaid  rcfolutive  in  cafe  of  "Redemption  relating  to 
both,  doth  fufficicutly  extinguilh  it.    And  if  there  fhould  be 


Refolved  and  Anfwcred.  \  \ 

aRcfignatioD  in  the -Superior's  Hands,  it  (hOuld  noi  be  infai^ 
rem^  for  the  RcaCoo  forefaid,  or  ad  remanentiam;  {^ut  to  the 
cSod  the  Annoalrent  might  be  renounced,  and  coniblidate 
with  the  Property,  with  the  Superior's  Confent. 

S.  The  Cafe  here  is  not  ordinary,  and  not  diftindly  fet 
down :  But  there  appears  nothing  materia]  to  be  marked  up- 
on it.  For  an  Annualrent,  conftitutc  by  Infcftment,  if  to  oc 
holdenoftbe  Difponer,  is  extiuguifhed  by  a  Renunciation: 
And  if  to  be  holden  of  the  Superior,  the  Renunciation  may 
farther  bear  a  Reiignation  back  in  the  Superior's  Hands,  nei- 
ther in  favorcm  nor  ad  remanentiam^  but  exprefsly  to  extin- 
^juiih  the  Annualrent,  that  it  may  be  np  movt  a  Burden  upon 
ihc  Dilppnpr's  Property. 

« 

Retid's  uinnuily. 

N.  \  T  7HEN  a  Hufband  is  obKged  and  his  Heirs  to  pay  an 
VV  Annuity  to  his  Wife  in  Liferent,  If  other  Creditors 
he  about  to  ^o  Diligence,  apd  comprife  after  his  Death: 
Qiuerimr^  If  the  Reli^  may  not  purfue  the  Heir  to  fecure  her, 
and  for  that  EfTed,  to  grapt  Ipfeftment  of  Annualrent ;  and 
upon  a  Decreet,  adjudge  ap  Annualrent  upon  that  Ground, 
Quando  aliquid  conceditur  out  difpomturj  conceduntur  wnmafm 
qmbus  ftm  poteftexplicari^  and  (he  Oblig;ement  for  the  Annuity 
wilt*  be  otberwife  void  i 

S.  It  is  ordinary  for  a  Wife  to  ha^^  her  ^u(band  and  his 
Heirs  obliged  to  pay  to  her  a  Liferent- Annuity:  And  if  this 
Obligement  be  not  performed,  and  Qrpditors  appear,  the 
Wife  or  Relifi  is  hardly  put  to  k.  And  ^bcrpforc  it  feems 
juft,  that  (he  may  purfue  the  Hu{ban(l*s  Heirs  to  grant  her  an 
Infeftment  of  Annualrent:  Or,  if  he  failzie,  that  me  may  hav« 
an  Annualrent  adjudged  to  her.  But  this  Cafe  remains  lliU 
a  Difficulty  in  our  Pradique. 


j4nnus  utiiis. 
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N.   A  NNUS  utiiis  duplex  eft.    i.  Ratione  initii,  utinir 

XX  tium  fit  utile,  et  poftmodum  Dies  continui.    2. 

Ratione  o^nniam  dieram.  ut  Aftor  babea;  f  oteftatem  agen* 

<*  dij 
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^*  di;  Reus  rcfpondendi:  et  dies  fiat  judiciales,  77^  Befold 
in  Lit.  1. 51. 

S.  This  and  the  four  next  following  Titles,  viz.  "  Appel* 
UtiOy  Appellatio  a  Camera  Imperiati,    De  Appellatione  & 

*'  PracfeAo  Practorii  cr  alioram  Judicum  Scntentiis,  AppeU 

**  lacio  a  Vicario  ;'*  being  only  Citations,  there  u  nothing  to 

be  marked  upon  them. 


Approhatio. 

*'  N.  T^TULLA  Exccptio  aut  Allcgatio  in  Foro,  magis  tri- 
"  X^  ta  aut  frcqucntior  eft  ilia  dc  Approbationc  auC  (ot 
^*  loquimur)  de  Homologatione,  quae  ilia  Rcgula  nici  Tidetur, 
'*  Quod  approbo  fwn  rej>rcko»  Sed  cum  omnis  definitio  in  jore 
''  fit  periculofa,  et  ifta  uc  omnis  materia  firocardlca  variis  fub- 
*'  ftringitur  limitationibus.  Auc  cnim  Approhatio  juris  all* 
^'  cnjus  celebracur  exprefla  RatiBcatione,  et  id  agicor  uc  appro- 
'*  betur ;  et  eo  Cafu  reprobare  ^uod  approbavic,  nuUi  licet,  ncc 
'^  honeftum  eft.  Aut  aliud  agitur,  fed  ex  adu  coUigitur  ec 
^'  infertur  Approhatio;  et  eo  difpiciendum,  quid  adum  et  ac- 
^'  tusagentium  ultra  eorum  Mentem  et  Intentionem  baud  opc- 
**  rantur,  v.g.  Emi  Praedium,  ratus  illud  ad  Venditorem 
**  pertinere  ut  optimum  maximum,  nee  Servituti  aut  Rcver- 
^'  fioni  (at  loquimur)  feu  retra&ui  obnoxium :  emerfit  adver* 
^'  farius  Semproniuf,  aflerens  Servitutem  aut  JusPraedii  relnen- 
^*  di  fibi  competerej  ejus  vcl  Potentiam  vcritus  vel  alia  Ra- 
^'  tione  impulfus  cum  eo  tranfegi  illo  Jure  vel  mihi  cefTo  vel 
^'  acceptilato.  Sed  Titiks  idem  Jus  Servitutis  auc  retraAos 
^'  ah  eodem  Authore  ^deptus:  ied  potiusquia  anterius.  Si 
'*  ex  eo  coutra  me  agerct,  mihi  contra  Jus  retraAus  aut  Ser* 
^'  vitutis  excipienti,  baud  obtrudi  poflet,  me  Jus  homologafle 
f  et  approbafle;  eoquod  Ceilionem  aut  Acceptilatiooem  ejus 
^f  ftipulatus  fui.  £a  eoim  TranfaAione  id  tantum  agebacur, 
''  ut  litis  anfa  praecifa  Conditio  n)ea  mclior  non  deterior  foret, 
*'  et  ut  mihi  confulam  acquircndi  Jus,  fi  quod  erat  penes  Swi- 
^'  promuniy  non  vero  ut  Jus  allquod  a  me  alienum. 

"  arfo,  Eadem  Rationc»  fi  Juris  niei  igoarus  Pracdlum 
^'  meum  conduxi,  aut  poft  Locationem,  Dominium  ejus 
f'  qaAus,  et  Domini  forte  Hxrcs  fum  \  in  pp(lfflbrio  locaiorc 
^'  de  niercpdc  agcnte  de  Jure  meo  Exccptip  haqd  admitten- 
•'  da  eft.  Nemo  euim  fibi  Caufam  i^odeffionis  mutare  I>otcft, 
^*  nee  minus  tolfcffiohc  reddita  Jus  meum  integrum  et  illiha- 
♦'  turn  fuperqft,  ncc  jn  pcticorio  aut  declaraiorio  obeft  Con- 

.     .  ^'  duOio 
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^  iuSixo  aot  Excepdo^  Qyodapprobo  rum  reproh,  Coodacen- 
^  4I0  iiqaidcm  PraediQQi,  quod  ignaiijs  iiKum  cfle,  alienum  re- 
^  bar  et  locantis,  id  mibi  erac  propofiti^  uc  Jus  in  co  coofequar 
*'  son  ui  Jqsiq  alium  traDsteram:  ci  confcnroi  iine  quo  oec 
'*  eft  Dcc  efle  poteft  Alicnatio^  nil  magis  coDtrarium  quam 
"  Error." 


jlrrejlment. 
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Nm  TF  Arrcftmcnt  be  Pignus  Pratorium  and  doth  fo  af- 
1  fe&y  that  in  whatfocvcr  Hands  the  Thing  arrefted  Co- 
meth, it  will  be  liable  thereto  ?  Or,  if  it  be  only  a  Diligence, 
and,  upon  the  Matter,  of  the  Nature  of  Inhibition  m  fnotiU- 
tuj ;  fo  that  the  Debtor  d^'ing,  or  the  SubjeA  that  is  arrefted, 
being  poinded  or  compnfed,  the  Arrefiment  will  be  inef- 
feaual? 

5.  There  feems  to  be  Place  here  for  a  Diftin&ion  of  the 
Thing  arrefted :  For  if  it  be  a  Cbr/)r//  or  Specks,  it  may  be 
thocqrht  that  the  Arreftment  doth  more  affeA  it.  And  yet  if 
one  Creduor  (bould  arreft  the  Goods  and  Species  belonging  to 
his  Debtor;  and  another,  having  more  ;)rtrrf/<yw  executionem, 
fliould  come  and  poind :  No  doubt  the  Poinder  would  be  pre- 
ferred, juft  as  an  Adjud^rer  in  Lands  is  preferred  to  an  Inhi- 
l»tcr ;  but  with  this  Difparity,  that  the  Adjudger  preferred 
tnuft  adjudge  upon  a  Debt  prior  to  the  Inhibition ;  becaul'e  the 
Inhibition  forbids  the  contrading  of  Debts,  as  well  as  an- 
nailzieing  of  theSubjcft:  But  in  Hie  Cafe  of  an  Arreftment, 
the  Debtor,  whofe  Goods  are  arrefted,  is  not  prohibited  to 
contraA  Debts.  So  that  a  Creditor,  poinding  even  on  a  pof- 
terioi^  Debt,  will  have  the  Benefit  of  his  more  parata  executio. 
And  thus  it  would  alio  bold  in  the  Arreftment  of  Sums  of 
Money:  For  if  one  Creditor  iliould  arreft  a  Sum  $  and  ano- 
ther,  even  a  pofterior  Creditor,  both  arreft  and  obtain  the  firft 
Forthcoming,  he  would  be  preferred. 

But  it  is  further  queftioncd  as  to  the  Cafe  of  the  Debtoi-*3 
dying.  And  if  by  iht  Deitior  dyings  be  meancd  the  original 
Pcbtpr  for  wliofc  Debt  the  Arreftment  is  ufcd,  there  is  no 
Doubt  but  the  Arreftment  ftill  holds  for  the  Behoof  of  his  Cre- 
ditors. But  then,  if  by  the  Dehor  dying,  be  meancd  the 
Debtor  to  the  Arrefler's  Debtor,  in  whofeHand  the  Arrcflmcnt 
Is  made;  then  comes  the  Queftion,  If  his  Heir  or  Executor 
may  pay  &?/7rf  yfc/«  without  Regard  to  that  Arreftment?  For 

thus 
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tbm  in  lohibitions,  if  the  Perfon  inhibited  die,  his  Heir  maj 
freely  alienate,  without  Regard  to  the  Inhibition.  And  fo  ic 
would  fcem,  the  Debtor,  in  whofe  Hands  the  Arreltment  is 
made,  dying,  his  Heir  or  Executor  may  pay  without  regard  to 
it.  And  yet  'tis  thought,  the  Arreftment  even  in  this  Cafe 
would  hold :  For  it  fecms  unaccountable,  that  a  prior  Arreftcr 
Ihould  be  preferable  to  an  Affigny.  And  yet,  if  the  Perfon  in 
whofe  Hand  the  Arreftment  is  made  (hould  come  to  die,  his 
Heir  or  Executor  may  pay  to  the  Affigny ;  and  fo  the  Affigny 
get  the  Preference  of  the  Arreftment,  though  prior  and  once 
preferable.  Befides,  in  Inhibitions,  though  the  Perfon  inhibit- 
ed only,  and  not  his  Heir  be  thereby  bound  ^  yet  the  A&  of 
Parliament  i66f  prohibites  the  Heir  to  alienate  for  a  ^holc 
Year,  which  is  a  Remedy:  But  in  the  Cafe  of  Arreftment  there 
is  none,  if  the  Arreftment  afFcd  the  Perfon  only  in  whofe 
Hands  ic  h  made ;  and  yet  it  is  like  it  would  be  fo  found. 

AT.  If  the  Goods  in  the  Hands  of  the  Debtor,  upon  Arreft- 
ment, may  habili  modo  be  craved  to  be  forthcoming?  Or,  if 
hiMlij  modiif  of  all  Goods  (but  Money)  be  to  poind  or  ap- 
prife;  the  Propriety  of  Corpora  being  only  tranfmitted/>^  Tra^ 
Jittonemf 

S.  It  is  hard  to  fay  what  fliould  be  the  EfFcd  of  an  Arreft- 
ment in  the  original  Debtor's  own  Hand ;  for  it  may  be 
thought  he  can  lafely  annailzie  them,  bccaufe  of  the  Frecdona 
and  bona  fides  oi  Commerce,  where  the  Purchafer  is  by  no- 
thing obftruAcd.  And  in  ciFcft,  the  Force  of  Arreftment  ap- 
pears to  be,  to  hinder  a  Perfon,  in  whofe  Hands  it  is  made,  to 
annailzie  the  original  Debtor's  Goods;  or  to  pay  to  him,  to 
the  Prejudice  of  ihc  Arreftcr.  So  that  Arreftment  feems  on- 
ly to  be  a  Rcftraiut  upon  another  Perfon,  having  the  Poflefr 
fion  or  Right  of  Retention  of  the  Debtor's  Goods ;  but  not 
upon  the  Debtor  and  Proprietor  himfclf ;  the  hab'Uis  modus  of 
affccling  Moveables  in  a  Debtor's  own  Hand,  being  only  by 
Poindii.g.  Whence  it  appears,  that  an  Arreftment,  in  the 
Debtor's  own  Hand,  of  Goods  in  his  own  Poffcffion,  whether 
upon  a  Decreet  of  Dependence,  iignifies  nothing. 

N.  Ik  Arreftment  upon  a  regiftrate  Bond  may  be  loofed,^ 
being  before  the  Tenn  of  Payment  ?     .  ,        ' 

S.  Arrestment  may  be  raifcd  and  executed  upon  a  Bon4 
before  the  Term  of  Pavmcnt :    But  then  'tis  thought,  it  may 

be 
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be  toofed  upoD  Caution ;  for  it  cannot  be  judged  to  be  an  Ar* 
rdlment  upon  a  Decreet,  though  the  Bond  be  regiilraie,  be<i 
caofc  it  is  before  the  Term  of  Payment,  as  faid  is. 

N,  Whether,  where  there  is  nothing  due  by  a  Perfon  in 
whole  Hands  Arreftment  is  made  the  Time  of  the  Arreftment^ 
the  fame  will  affeA  a  fupervenieut  Debt  ? 

S.  If  Arrefiment  be  made  in  the  Hands  of  a  Perfon  who 
owes  nothing  to  the  original  Debtor  at  the  Time  of  the  Ar-» 
rcftmcnty  the  fame  will  not  affed  a  fupervenieut  Debt  con* 
traded  or  coming  due  by  him  thereafter ;  for  fucb  appears  to 
be  the  very  Stile  of  Arreftment.  It  is  true,  in  Inhibitions,  the 
Inhibition  may  affeA  Lands  afterwards  acquired  by  the  Perfon 
inhibite:  But  the  Stile  of  the  Inhibition  hath  aTra6l  of  Time. 
And  though  it  mayaifcft  Lands  afterwards  acquired;  yet  thertJ 
is  fomething  more  requifite  to  make  it  eifcAudl,  than  theiim- 
ple  inhibiting  at  firft:  For  it  is  thought,  that  the  Inhibition  in 
the  Cafe  of  an  after  Acquifition  mult  at  leaft  be  intimate  and 
regifirate  wh6re  the  Lands  after  acquired  do  iy. 

JV.  If  Arreftment  die  with  the  Debtor,  or  doth  affeft  after 
his  Deceafe  ?  If  a  Bond  for  loofing  Arreftment  be  void  thro^ 
the  Debtor's  Deceafe? 

S.  Whether  Arreftment  dies  with  the  Debtor,  in  whofc 
Hands  it  is  made,  hath  been  above  difcourfcd,  under  the  firft 
Qucftion  of  this  Title.  But  where  a  Bond  is  given  for  loofing 
Arreftment,  if  that  Arreftment  fall  through  the  Deceafe  of 
the  Perfon  in  whofe  Hands  it  is  made,  it  feems  the  Boud  for 
loofing  of  it  muft  alfo  evaniih. 

N.  If  at  Icaft  an  Arreftment  upon  a  Decreet  be  of  another 
Nature  than  that  upon  a  Dependence,  being  in  cffcft  Pigmu 
Praet9rium  and  Execution  pro  tsnto?  Or,  If  it  Ihould  be  at  the 
moft  like  a  Denunciation  whereupon  Comprifing  has  not  fol- 
lowed in  the  Defunct's  Time,  which  therefore  is  void  ? 

S.  An  Arreftment  upon  a  Decreet  cannot  be  loofcd,  as  an 
Arreftment  upon  a  Dependence  may  be.  But  yet  it  will  not 
hinder  another  Creditor  to  poind  or  obtain  a  Forthcoming  in 
a  due  Courfe  of  Diligence,  although  both  his  Debt  aod  Ar- 
reftment were  pofteiior.  But  certainly  aq  Arreftment  on  a 
Decreet  docs  not  fall  by  the  Death  of  the  Arrcfter ;    but  his 

Heir 
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I{cir  or  Executor  will  have  the  Benefit  of  it :  So  that  it  is  doc 
like  to  a  DeDuDciatioo  of  Lands  in  order  lo  Compriiing..  Buc 
an  Arredment  on  a  Dependence  muft  fall  by  the  JDeath  of  the 
Arrefter^  becaufe  the  Dependence  falls  hj  it* 

N.  Albeit  an  Arreftment  doth  not  import  a  Right  of 
Hypothequcy  and  that  nocwithdandiag  another  Creditor  may 
poind :  Quaeritur^  If  at  lead  it  (bould  have  that  ESc&,  That 
the  Perfon>  in  wbofe  Hands  the  Arreflment  is  made,  cannot 
pay  the  Debtor  in  Prejudice  of  the  Anefler  f  And  that  as  he 
cannot  pay  the  Debtor,  fo,  after  his  Deceafe,  he  cannoc  pay 
his  Heii^  nor  Executor,  hz\x\g  eadeni  perfona  ? 

S.  An  Arrcftmcnt  certainly  binders  to  make  Payment  to  the 
original  Debtor  in  Prejudice  of  the  Arrcflcr,  and  likcwifc  to 
Hiake  Payment  to  his  Heir. or  Executor  after  his  Deceale,  fee- 
ing they  are  eadem  Peifona  \  but  not  to  another  Creditor  Ar- 
reller,  if  his  Diligence  prefer  him. 

N.  Executors  being  in  Competition  upon  Arreflment  to 
make  Forthcoming,  Whether  they  Ihould  come  in  all  pari 
paJfUy,  notwithftanding  fome  be  ber6re,  and  fome  after;  as  ia 
the  Cafe  of  Comprifings  being  both  at  one  lime,  though  the 
Denunciation  be  at  feveral  times? 

S.  It  feems  hard,  That  Arrcftments,  allowed  by  Law  to 
Creditors  for  affeSing  their  Debtor*^  Moveables,  Ihould  be 
computed  fo  nicely  as  to  be  preferred  by  Days^  and  even  by 
Hours.  For,  in  Apprifings  or  Adjudications,  allowed  to  Credi- 
tors forafFefting  their  Debtor's  Lands,  the  Law  indulges  .Year 
and  Day,  that  Creditors  remoter,  and  that  have  not  fuch  Ac* 
cefs  to  know  their  Debtor's  Condition,  may  not  be  unluckily 
poflponed.  And  fo  in  the  Cafe  of  a  Debtor  deccafing,  his 
Creditors  are  indulged  half  a  Year  after  his  Deceale;  ia 
which  Space  they  may  come  pari  paffii.  Whence  it  may  be 
thought,  that  a  Debtor  failing,  his  Creditors  Ibould  alfo  have 
fome  fuch  like  Indulgence  as  to  his  Moveables,  that  Arrcft- 
ments within  half  a  Year  of  the  firft  Arreflment  Ihould  come 
in  pari  palfu\  that  fo  Arreftmcnts  niaj  not  be  fo  precifcly 
computed,  and  ranked  according  to  Days  and  Hours,  where- 
by many  innocent  Creditors,  to  whom  no  Negligence 
x;an  be  imputed,  are  often  poflponed  and  difappointed*  Buc 
this  requires  an  cxprcfs  Law. 

N. 
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jV.  Qnritur,  If  an  Arrcftmcnt  doth  affcft  Debts  due  by  the 
Peribnio  wfaofe  Hands  the  Arreftment  is  made^  contradcd  after 
the  Arreftmcnt?  Ratio  dubitartdi^  Inhibition  doth  aifed  Lands 
acquired  thereafter.  And  Arreftment,  as  to  fuch  Things  as 
arc  all  Sabjed  of  Arreftment,  is  of  the  Nature  of  Inhibitions, 
and  there  u  eadem  ratio  as  to  the  Interefl;  of  the  Creditor. 

« 

5.  This  Qoeftion  is  anfwered  above.  Q^2. 

N.  Arr£stmcnt  being  made  of  a  Sum  due  bv'a  move- 
able Bond  bearing  Annualrent,  and  of  all  Profits  due  to  the 
Debtor  bj  the  faid  Bond  :  ^uarititr  ,  Whether  the  faid  Ar« 
leftnieDt  fliould  be  effeAaal,  not  only  for  the  Annualrents  al- 
ready run,  but  thefe  diat  (hould  accrue  thereafter.  The  fame 
Qneftion  may  be  as  to  Duties  of  Lands.  Raiia  dubitandi, 
Sjjfod  nmifi,  Ota  nullum  eft,  nuUmnfortitur  effeSum.  And 
Arreftment  of  what  is  not  yet  extant  is  acddens  fmefubjeSo. 
It  is  thought,  that  there  is  a  Difference  betwixt  a  Debt  that 
is  not,  neither  in  fpc,  nor  atUgatione,  and  conditional 
Debts,  which  tho'  the  Gradition  be  not  exifting,  may  be 
arretted;  and  the  Condition  exifting,  the  Arrcftment  will  be  cf- 
k£biz\:  And  a  fortiori,  Annualrents,  and  Mails  and  Duties, 
may  be.  afleded  by  Arreftment ;  feeing  from  the  Date  of 
the  Obligation,  dies  cedit  tho'  nm  venit. 

S.  An  Arreftment  of  a  moveable  Debt,  as  of  a  Bond  bear- 
11^  Annualrent,  affcAs  xhcjiu  debtti,  and  fecurcs  both  the 
pnncipal  Sum  with  the  bygone  Annualrents  and  Annualrents 
in  dme  coming,  till  the  Sum  be  payed  :  But  an  Arreftment 
of  Mails  and  Duties  can  only  zStA  bygone  Mails  and  Duties, 
or  the  Mails  and  Duties  for  the  Term  current  \  but  can  never 
be  extended  to  Mails  and  Duties  bcforeever  tjiey  fall  due.  For 
IB  Aannalrentsi&/f^/fi/at  leaftupon  the  Bond;  and  for  Bygones 
boib  of  Annualrent  and  Mails,  ^i^jboth  cedit  ^  venit;  and 
for  the  current  Mail,  dies  cedit:  But  for  the  Mails  and  Duties 
for  Terms  thereafter,  diesnec  cedit  nee  venit;  and  herein  they 
diiler  from  Debts  due  conditionally  arreftable  before  the  Con- 
dition exift. 

N.  If  a  Debtor  be  in  Poffcflion  of  a  Coal,  or  of  a  Mill  in  his 
own  Hand,  What  Courfe  can  be  taken  by  a  Creditor  at  whofe 
Inftance  there  is  a  Dependence  to  fecure  the  Profits  in  cafe  he 
prevail  i 

C  S: 
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S.  The  doily  Profits  of  a  Coal  or  Mill  in  a  pAtm^s 
Polleffiooy  can  only  be  afFcdcd  by  adjudging  the  Coal  or  Mill^ 
or  by  Poiflding;  for  they  cannot  be  arretted  io  the  Debtor's 
own  Hand>  neither  on  a  Decreet  nor  a  Dependence. 

j4rreftment  of  conditional  Debts. 

tf'  Tf  a  Creditor  fliould  arrcft  a  Sum  due  to  his  Debtot  upon 
X  a  Wadfct;  in  cafe  of  Redemption,  what  will  the  Im- 
port be  of  fuch  an  Arreftracm  ?  Anpwer,  If  Redemption  fol- 
low, And  after  the  Order,  another  Creditor  arrcft,  it  i^  thought 
that  the  Arreftment  before  will  be  preferable  \  as  in  the  cSfc 
of  the  Arreftment  of  a  conditional  Debt  which  will  be  drawn 
back,  exifletae  C9tuStione,  %nd.  Wadfet  Q^  i  Let.  W. 

S.  A  sifM  dae  upon  a  Wadfet,  whereupon  Infeftment'  his 
followed,  is  not  arreftable ;  nor  can  this  Sum  be  called  a  con- 
ditional Debt  in  Cafe  of  Redemption  :  But  fo  Toon  as  the 
Order  is  ufed  for  redeeming,  it  may  be  arrcft^d  ;  and  the  firfl 
Arrcfter  will  be  preferred. 

Arrejiment  loojid. 

AT.  Qvimritur,  TF  upon  a  Dependence  or  Bond  unregillrate, 

L  there  be  Arreftment  laid  on,  and  the  fame 
be  loofedi  and  thereafter  the  Goods  arrcfted  be  poinded,  the 
Cautioner  for  loofing  the  Arreftment  will  be  liable  ?  BMio 
duUtandi  is,  that  the  Goods  were  not  fraudfiilly  put  away  by 
the  Debtor. 

Qlkerisur,  If  after  the  Arreftment  the  Debtor  contract 
Debts,  and  the  Goods  be  poinded  for  the  faid  Debt,  contrad- 
ed  after  the  loofing  of  the  Arreftment,  quid  juris  will  the 
Cautioner  be  liable  f 

«^.  An  Arreftment  on  a  Dependence,  or  Bonds  unrcgiftrate, 
beiuE  loofed  ;  yet  if  the  Goods  arrefted  be  afterwards  poind- 
ed, though  for  a  Debt  pofterior  to  the  Arreftment,  a  doe 
Poinding  or  due  Forthcoming  will  free  the  Cautioner  in  the 
loofing  of  the  Arreftment :  For  the  Cautioner  cannot  be  more 
ftriaiy  bound,  than  that  the  Arreftment  ihould  hold  and  take 
'EfkA.  But  fo  it  i^,  that  even  an  Arreftment  upon  a  Decreet 
may  be  fruftrate,by  a  pofterior  due  Poinding  or  Forthcoming : 
And  therefore  the  Cautioner  muft  alfo  be  loofed. 

B. 
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B. 

Backhouds  to  the  Exchequer. 

THE  Exchequer  having  granted  Gifts,  V.  G.  of  Recog- 
nition, or  others  ;  but  upon  Backbonds  in  Favours 
of  Creditcn-s  and  of  the  Wife  and  Children :  So  that 
they  have  referved  no  Intereft  to  the  King,  but  to  themfelves 
only,  toregulatc  and  arbitrate  the  difpenung  the  Benefit  of 
the  Backbond,  io  favours  of  Creditors  and  the  Wife  and 
Children:  ftfey  they  proceed  and  apply  the  Benefit  in  Fa- 
vours of  fuch  as  apply  to  them,  without  calling  the  other 
Parties  ?  It  is  thought^  that  the  Lords  of  Exchequer  are  to  be 
coafidered  as  ArbUri  \  apd  that  their  Afbitrium  is  rezulatum, 
and  (hoold  not  be  ufcd  withoqt  citing  of  all  thefe  who  have 
^y  Intereft,  that,  upon  ful)  b^^nng  of  all  Parties,  they  may 
proceed. 

S.  Such  Backbonds  upon  Gifts  of  Efcheat^  Recognition  or 
the  like,  are  conceived  ordinarily  to  the  Behoof  of  other' 
Creditors,  or  of  the  Rebel's  Wife  and  Children,  at  the  Sight 
of  the  Lords  of  Exchequer :  And  po  doubt  thefe  in  the  Back* 
bond  have  an  Intereft  to  be  heard  ;  and  they  get  a  Hearing 
either  in  the  Cafe  of  fccond  Gifts,  or  upon  a  oufpenfion  rai- 
fed  by  the  Donatar  :  For  in  efFeft,  the  arbitrium  of  the  Lords 
in  this  Cafe  is  not  abfolute,  but  fubjew^  to  Rule.    ^ 

Bairrfs  Part. 

K  Ir  a  Son  get  a  Portion  in  order  to  live  upon  itfeorfrnj 
and  out  of  his  Father's  Family  :  ^mritur^  If  he  can  be  thought 
a  Bairn,  and  claim  a  Bairn's  Part,  feeing  he  has  not  granted 
a  Difcbarge,  nor  accepted  the  fame  in  oatisfa&ion  ! 

£»  The  Giving  to  a  Soq  a  Portion  as  z,Peculium  to  live  upon 
by  himfelf,  cannot  be  thought  to  cut  him  off  from  his  Bairn's 
{^rt,  or  to  hinder  him  to  claim  the  fame  upon  collating* 


If*  Therb  being  three  Heirs  of  divers   Marriages,  and 

certain 
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certain  Provifions  in  Favours  of  the  Heirs  of  the  Marriage, 
made  in  the  rcfpcftivc  Contrafts  of  Marriage :  Quaritttr,  If 
(there  being  no  other  Bairns  infamUia)  they  will  have  their 
Bairn's  Part  notwithftanding  they  are  Heirs  ?  And  if  they  have  : 
Quaritur,  If  they  muft  confer  their  Provifions,  if  they  be  un- 
equal ?  '/fnjwer,  They  will  come  in  as  Bairns.  And  as  to  the 
fecond  Query,  it  is  thought,  they  (hould  not  confer,  feeing 
they  have  their  Provifions  not  fimply  as  Heirs,  but  as  Children 
by  the  faid  Provifions. 

S^  The  three  being  Heirs  by  the  faid  three  ContraAg  of 
Marriage,  cannot  be  hindered  to  come  in  as  Bairus,  and  claia 
their  Bairn's  Part :  And,  tho'  their  Provifions  by  the  Con» 
trails  he  unequal,  they  cannot  be  obliged  to  confer,  becauic 
they  have  their  Provifions  by  different  Titles  :  But  if  fuch  a 
Caie  ihould  exift  of  a  Man's  leaving  Children  of  three  Beds 
all  provided  by  their  Mothers  Contrads,  each  of  the  three 
Sets  would  certainly  claim  their  Provifions  as  Creditors  ;  and 
if  the  Efliate  were  moveable,  would  come  in  as  Executors* 
Creditors,  and  byConcourfe  get  the  fame  divided  among  them  : 
And  fo,  if  the  Father's  Eftate  were  heritable,  they  would 
ftill  come  in  as  Creditors,  and  be  preferred  according  to  their 
Diligence.  So  that  here  there  fecms  little  Ground  of  Qncftion, 
either  about  Bairm-Part  or  Collating. 

Bond  Heritable. 

N.  TF  a  Bond  bearing  an  Entail  of  a  Sura,  viz.  to  the  Cre- 
^  ditor  and  the  Heirs  of  his  Body,  which  failzieing  to  a 
Brother  or  Heir  of  a  Brother,  wi^o  would  not  fucceed  cither 
him  or  his  Children,  be  heritable,  in  refpeft  of  the  Entail, 
though  Executors  be  not  excluded;  neither  doth  it  bear  a 
Claufe  of  Infeftment  i 

S.  It  is  thought,  That  a  Bond  granted  by  Way  of  Entail  to 
the  Creditor  and  the  Heirs  of  his  Body,  which  failzieing  to 
another,  a  Stranger,  and  the  Heirs  of  his  Body;  and  neither 
bearing  Infeftment  nor  excluding  Executors,  would  be  hcri- 
lahle ;  that  is,  to  exclude  other  Executors ;  and  that  the 
Heirs  would  fucceed  as  Subftitutes,  by  a  general  Service.  But 
the  former  PraAique  in  thefc  fimple  Bonds,  bearing  Subftitu- 
tion,  is  very  remarkable:  For,  m  the  Cafe  of  a  Bond  for  a 
certain  Sum  payable  to  the  Creditor  himfelf  at  a  Term,  and 

failzieing 
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fidlziciog  of  liioi,  by  DeceaFcy  to  a  Son,  the  Lords  found. 
That  the  Father  forviving  the  Term,  the  Sum,  at  his  Deceafe, 
peruioed,  not  to  the  Son,  but  to  the  Father's  Executors,  and 
came  under  Teilament,  as  Spotufwood  marks.  Title  Cantradj, 
22d  Fek  1623:  And  in  another  Cai'e  i6rh  Jan,  1630,  he  re« 
fflarks.  That  a  Bond  beinz  made  to  John  ThomJ<m,SLni  failiie* 
ing  of  him  by  death  to  fvillianj  Johfj/iotm^  Join  dying  before 
tbcTerm  of  Payment,  the  Bond  was  found  to  appertain  to 
WilUam.  And  be  fays,  the  Matter  was  concentioufly  reafoned 
among  the  Lords;  fome  thinking  it  was  in  boms  defun^li,  and 
difpofible  by  him.  But  he  adds.  That  no  Qucftion  \iJohn  had 
ootbved  the  Term,  the  Bond  would  have  fallen  to  bis  Execu- 
tors and  not  to  fVUiiam  the  Subftitutc  ;  Whereby  it  fccma, 
the  Lords  then  thonght,  that  a  Subftitution  did  only  hold, 
vhere  the  Creditor  died  before  the  Term.  But  of  this,  no 
good  Account  cau  be  given.  For,  as  to  their  Reaibning  in  the 
hid  Cafe,  i6th  January  1630,  that  it  was  in  bonis  of  the  Cre- 
ditor dying  before  the  Term,  and  fhould  therefore  go  to  the 
Executor  and  not  to  the  Subilitnte,  which  is  faid  alio  to  have 
been  Hope*%  Opinion;  it  bears  no  good  Senfe.  For  no 
doobt,  the  Bonds,  as  above  conceived  are  ftill  in  bom  of  the 
Creditor,  whether  he  die  before  or  after  the  Tcrtn,  and  he 
fubftitates  to  himfelf,  bccaufe  he  is  Fiar :  fo  that  this  can  be 
no  Reaibn  to  iiruftrate  the  Subftitution  :  And  therefore,  it  is 
thoaght.  That  now  thefe  Subftitutions  being,  according  to  the 
«prcfs  Will  of  the  Creditor,  would  hold,  whether  the  Cre- 
ditor dies  before  the  Term  or  after;  for  certainly  fuch  was 
bb  Intention  ;  and  feeing  this  Intention  may  be  well  execute 
by  a  general, Service,  it  may  be  thence  concluded,  that  Sub. 
fiitQtions  Ihould  hold  even  in  fimple  Bonds  bearing  Annual- 
rent  ;  and  that  the  Snbftitutes  (hould  fucceed  as  Heirs,  and 
not  only  exclude  other  Jixecutors ;  but  that  they  need  not 
confirm  themfelves  to  be  Executors.  And  as  to  theKepre- 
fcntaiion,  they  may  be  liable  in  as  Heirs,  fome  arc  of  Opi- 
nion, that  the  fucceeding  as  Heir  in  a  certain  Bond,  and  being 
fcrvol  for  that  EffeA,  imports  no  more  than  to  make  the  Per- 
fon  liable  for  the  Defund*s  Debts  and  Deeds  to  the  Value. 
But  for  certain,  fuch  a  Subftitute  may  now  enter  Heir  cum 
bcneficio^  and  fo  be  no  further  liable  than  an  Executor.  The 
tioixon  of  Jiibftitutio  vulgaris^  in  Tcftaments  among  tbeJlo* 
mans^  hath  occafioned  Nfiftakes  in  our  feudal. Subftitutions  in 
Bonds  by  Way  of  Tailzie.- 
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•  M  A  BOND  being  gratitcd  to  a  Hufband  and  his  Wife,  the 
longeft  Liver  of  them  two,  and  the  Heirs  of  the  Marriage ; 
which  failzieing,  to  the  Hulband's  Heirs  and  Affignics  what* 
fomevcr:  Suaritur,  Whether  the  faid  Bond  belongs  lo  the 
Heirs  or  Executors  of  the  Hufband  t  Ratio  duMtmidiy  It  is 
jjranted  fince  the  A&  of  Parliament  1641.  And  the  Ad  of 
Parliament  1661^  and  that  Ad  164 1  are  pofitive,  that  all 
Bonds  for  Sums  of  Money,  bearing  Annualrent,  arc  move- 
able, except  in  the  two  Cafes  therein  expreffed,  viz*  Of  an 
Obligemem  to  nfrft,  or  of  a  Ctaitfe  fecUtdmg  Executors.  And 
oh  tlie  other  Pare,  the  faid  A«ft  feems  only  to  intend  Bonds 
containing  Payment  of  Annualrent  for  Profit,  which,  upon 
that  Account,  before  the  faid  Aft,  were  heritable  iftcr  the 
Term  :  Whereas  the  Bond  in  Queftion  is  not  only  heritable 
upon  the  Account  forcfaid  of  Payment  of  Annualrent ;  but 
bccatife  the  fame  is  exprefsly  tailzied  and  provided  in  Favours 
of  Heirs;  and  in  the  lirfl  Place,  of  Heirs  of  Provifion  of  the 
Marriage ;  and  the  Sum  is  of  Purpofc  heritably  fixed,  for 
a  Liferent  to  the  Wife,  and  a  Right  of  SuccefGon  to  the 
Bairns  of  the  Marriage :  So  that  the  Hulbmd  cannot  teft: 
And  it  cannot  fall  under  Exccutry  ah  Tiitejiato^  in  Prejudice  of 
the  faid  Tail/jc ;  and  is  of  the  fame  Nature,  as  if  a  Bond 
were  taken  to  a  Man  and  his  Heirs  Male ;  which  would  not 
be  moveable,  ftrii»g  it  implies  the  Claufe  excluding  Execu^ 
tors, 

S,  It  is  obvious,  that  this  Bond,  neither  bearing  an  Oblige- 
itient  to  infeft,  nor  excluding  Executors,  is  moveable.  But 
it  is  to  be  adverted,  that  it  is  one  T'hing  for  a  Bond  to  fall  to 
Executors,  and  another  Thing,  to  be  tranfmitted  by  Way  of 
Execurry  :  For  in  the  lirfl.Placc  it  excludes  the  Heirs  |  but 
in  the  fccond,  fuch  as  are  defigned  Heirs  in  the  Bond,  if  move- 
able, as  faid  is,  are  in  etfe<4  Executors,  who  arc  likewife 
faid  to  be  Heirs  in  mobilibus.  Thus  if  a  fimple  Bond  be 
granted  to  a  Man  aud  his  Heirs  and  Affignics  without  a 
Claufe  of  Infeftnient,  tlio'  it  be  an  Annualrent ;  yet  it  falls  to 
his  Executors:  And  this  is  the  reafon  why  the  Law  requires, 
That  in  fuch  Bonds,  Executors  ftiould  be  exprefsly  excluded 
to  make  them  heritable,  that  is,  not  tellable.  As  for  the 
Cafe  ftatcd,  If  there  were  Bairns  of  the  Marriage,  the  Bond 
Would  not  fall  to  the  elded  Son  and  Heir  of  the  Marriage  ex* 
clulivc  of  the  younger,  but  would  fall  to  all  the  Bairos  oi  the 
Mj^rriage,  either  as  Heirs  of  Provifion,  or  as  Excutors,  fer^ 
hide  efl }  fincc  in  both  Ways  it  would  divide  equally,  and  with 

the 
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tht  &me  Hazard:  For  ihe  Bairns,  as  Heirs  of  Provifion, 
woold  ouly  be  Hable  in  auanmm ;  eipccially  if  they  ierved  cunk 
knefido^  Aod  if  they  mould  all  of  them  coDfirm  Executors^ 
it  would  have  die  fame  EfFed :  But  as  to  the  Subflitutioo^ 
fViacb  faUzleing  to  the  Man^  and  his  Heirs  and  ^ffignies  wh^a^ 
foever,  there  the  Heirs  would  be  uoderftood  the  £xf  cutpra 
cxcloiivc  of  the  Heir,  the  Bond  being  moveable,  as  Uid  is* 

But  here  we  mav  fuppofe  a  Bond  to  be  granted  to  the  Mbnij 
only,  and  10  die  Heirs  procreate  betwixt  him  and  his  Wife, 
for  die  Time;  which  faihieing,  to  the  Man's  Heirs  or  Affig- 
Dica  whatfoevcr :  The  Diiference  appears,  that  the  Liferent 
b DOC  provided  to  the  Wife;  and  yet  oy  this  Dcftination,  the 
BaifBs  of  the  Marriage  wonld  be  only  Heirs  Portionert ;  for 
if  they  fliould  be  reckoned  Executors,  the  Wife  might  come 
io  and  draw  a  third  as  Relict,  nnlefs  the  Bonds  bearing  An« 
noalrent  did  exclude  her.  But  this  of  bearing  Annualrent  is. 
not  10  the  Point:  For,  lay  afide  Annualrent,  and  then  the 
Import  of  the  Heirs  in  the  two  Cafes  may  be  bed  confidered ;. 
And  yet  if  this  Bond  not  bearing  Annualrent  were  granted  to 
a  Man  and  his  Heirs  and  Afll^nies,  without  Limitation  to  the 
Marriage,  the  Bond  would  fall  to  his  Executors  exclufive  of 
his  Heir,  and  the  ReliA  would  get  a  third  thereof  :  For 
Heirs  here  are  Heirs  in  wointikts;  and  there  being  no  Limi« 
tttjon,  the  Wife  cannot  be  excluded. 

N.  When  a  Bond  is  taken  to  the  Creditor,  and  failzieing 
1dm,  by  Deceafe  to  another  Pcrfon,  bearing  only  Annualrent, 
aad  no  heritable  Claufe.  ^laeihur^  If  tl^c  Creditor  to  whom 
it  is  granted  may  difpoie  of  it  by  Teftameut  ?  Rjitio  duUtandi, 
it  ieems  not  to  be  heritable  by  the  AA  of  Parliament.  On 
the  other  Part,  the  faid  Subilitution  imports  the  Executor  to 
be  excluded ;  and  a  Teftator  cannot  dilpofe  by  Te/lamdnt  of 
what  ab  imejtato  could  not  fall  to  Executors:  And  tho'  the 
Creditor  be  Fiar,  and  may  difpofe  of  the  faid  Sum,  yet  he 
cannot  do  it  on  Death-bed,  the  fame  being  an  heritable 
Sum. 

If  at  lead,  after  the  Death  of  the  Creditor,  the  faid  Sum  ii 
heritable  in  the  Perfon  of  the  Subftitute  ?  Buuio  dubttmidi^ 
The  iame  is  moveable  by  AA  of  Parliament:  And  the  Subfti* 
tote  having  now  right  to  it,  he  is  in  the  fame  Cafe  as  if  the 
Bond  were  grantedto  him :  ex  adroeifoj  the  fame  heiikg  fennel 
licriiable,  ii  fernper  heritable,  until  it  be  made  moveable  hjf 
a  Charge. 

A  A 
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S.  A  Bond  granted  to  a  Creditor,  and  failing  of  him  by  De-' 
ceare,  to  another  Pcrfon,  bearing  Annualrcnt,  but  no  heri- 
table Claufe;  is  not  heritable  in  the  Conftrudion  of  the  Aft 
of  Parliament :  Yet  by  reafon  of  the  Subftitution,  it  would  . 
not  fall^  to  Executors,  even  tho'  it  did  not  all  bear  Annual- . 
rent:  And  on  the  other  Hand,  the  Bond  appears  to  be  move- 
able. And  it  ieems  very  ftrange,  that  a  Man  (houid  not  te- 
ftatc  upon  fuch  a  moveable  bum,  no  better  than  a  Ticket^ 
even  on  Death-bed. 

Whence  it  would  appear,  i.Tliat  wherever  there  is  t 
Subfticution,  Executors  arc  excluded;  even  as  an  Heir  iubfti- 
rutc  doth  always  exclude  the  general  Heir.  And,  a.  That  a 
Subftitution  doth  not  fo  far  alter  the  Nature  of  a  Boud,  as  to 
make  it  heritable  :  But  if  it  be  otherwiCe  moveable,  the  Cre- 
ditor Fiar  of  the  Bond  may  difpofc  on  it,  even  by  Teftament, 
tho'  it  would  not  fall  to  his  Executors,  and  far  lefs  admit  the 
Relid  to  have  any  Share  in  it.  And  thus,  3.  we  arc  led  to  a 
Rule,  ThatSubftitutions  (houldalwavs  hold  in  the  Terms  iherc^ 
of,  to  exclude  the  other  Executors  in  Moveables,  as  well  as 
the  Heir-general  in  Heritables:  And  that  the  Marks  of  a 
Bond's  being  heritable  or  moveable,  (hould  be  taken  from 
the  Aft  of  Parliament ;  but  that  the  Tranlmiffion  may  be  by 
a  Service  in  general,  where  there  is  no  Place  for  Executors. 
I  fey,  a  Service  in  general;  for  there  is  a  DifFercnce  betwixt 
a  general  Service,  which  gives  the  Heir  fcrvcd.  Right  to  the 
umverfum  Jus  of  the  Heritage,  and  a  Servke  w  general, 
which  pnly  gives  Right  to  that  which  would  fall  to  the  Hcir^ 
and  needs  no  Infeftment,  And  thus  an  Heir  of  Provifion, 
thereby  getting  Right  only  to  certain  Bonds,  or  Sums  of  Mo- 
ney, or  Rights  without  Infcfttfient,  may  be  ferved  Heir  of  Pro- 
vifion  in  general,  and  fo  have  Right  to  his  Piovifion  ;  and  yet 
not  to  be  Heir-general,  which  is  quite  another  Thing,  and  nc- 
vcrrhelefs  has>been  grofsly  miftaken. 

But  thcfe  Things  go  a  little  too  far,  and,  it  may  be,  will 
feem  too  hard  in  our  Praftiquc. 

The  next  Doubt  "is,  If  a  Bond  granted  to  a  Creditor,  and 
failing  of  him  by  Deccafe  to  another  Subftitnte,  will  be  in  the 
Perfon  of  the  Subftitutc  heritable  or  moveable  ?  And  it  is 
thought.  The  Bond  is  moveable,  both  in  the  Perfon  of  the 
Creditor  and  in  the  perfon  of  the  Subditute ;  fo  as 
both  Creditor  and  Subititutc  may  difpofc  on  it  even  in 
Teftament :  Rut  with  this  Difference,  that  it  may  tranfmic 
from  the  Creditor  to  the  Subftitute  by  a  Service  in  gene- 
ral ;  though  it  mud  tranfmit  from  the  Subftitutc  to  his  Heirs, 
as  to  Executors  in  Moveables:  Which  Tilings  may  ap- 
pear 
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pear  Paradox.  But  the  GrouDd  of  Miftake  feems  to  be,  the 
HOC  due  diftiDgmfhing  betwixt  Tvhat  is  heritable  and  what  is 
J&oveable  ;  and  the  judging,  that  whatever  is  moveable,  muft 
tranfmit  by  Confirmation.  Whereas,  it  is  thought.  That 
where  a  particular  SubjeA  is  tranfmitted,  from  which  Execu- 
tors are  excluded  by  the  Deftinatioo,  the  Tranfmiffion  may 
be  bv  way  of  Service :  and  yet  the  SubjeS,  if  moveable,  ftiu 
teftaole. 

N*  If  a  Bond,  containing  foch  a  Subftitution,  (hould  be 
made  moveable  by  a  Charge,  would  it  notwithftanding  belong 
to  the  Subftitute  ? 

S.  It  is  thought,  a  Charge  of  Horning  in  this  Cafe  would 
BO  more  alter  the  Subftitution,  which  is  the  exprcfs  Will, 
than  a  Charge  of  Horning  on  a  Bond  excluding  Executors^  doth 
alter  the  Deftlnation  from  the  Heir,  as  the  Lords  have  found, 
becaufe  of  the  Will  cxpreflcd;  albeit  in  the  cafe  of  a  Bond, 
heritable  by  Infcftment,  a  Charge  upon  it  will  make  it  fall 
to  the  Executors.  But  this  is  rcckoued  only  from  the  pre- 
fumed  Will  and  the  Change  of  the  Nature  of  the  Right. 

However,  in  all  this  Matter,  as  to  what  is  Heritage,  what 
Executry,  and  as  to  the  Tranfmiffion  of  both,  our  Pradique  is 
very  uncertain,  and  needs  a  Regulation ;  and  the  Grounds 
above  pointed  at,  are  only  reafoned  upon,  for  more  Light  in 
in  this  Matter. 

Our  old  Pradique  was.  That  a  Bond  bearing  Annualrenc 
was  heritable,  before  the  Aft  of  Parliament  1641;  and  yet  if 
the  Creditor  died  before  the  Term  of  Payment,  it  was  move- 
able :  And  even  then,  it  would  have  been  a  Doubt,  ^Vllat 
ihould  become  of  that  Bond,  if  it  had  born  Annualrent  from 
the  Date,  and  not  from  the  Term  of  Payment,  as  the  Ufc 
tfaeu  was  ?  For  the  Charafter  of  Heritable  or  Moveable,  feem- 
ed  then  to  depend  upon  the  Annualrent.  And  yet  Spottijwood 
oblerves,  26.  February  1629.  That  a  Bond  granted  at  fVhiu 
fimdayf  to  be  paid  at  Martinmas,  with  the  Half-year's  Annual- 
rent,  under  a  Penalty,  and  bearing  Annualrent  thereafter, 
was  found  moveable,  the  Creditor  having  died  before  the  faid 
Term  of  Martinmas.  So  that  it  feems,  our  then  Prafftique  has 
proceeded  on  this  Ground,  That  betwixt  the  Date  and  the 
Term  of  Payment,  the  Bond  (hould  be  moveable,  as  if  the 
Creditor  had  been  refolved  to  uplift  it  at  the  Term  ;  but  that 
after  the  Term,  and  if  it  did  bear  Annualrent,  it  {hould  be 
Irritable,  as  not  to  be  uplifted  but  deiigned  for  the  Heir, 

D      ^  unlefs 
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unlefs  a  Dew  Deed  intervened:    And  yet  if,  in  a  Bond  theii 

Jrapted  bearingAnnualrent  from  the  Date,  the  Creditor  ha4 
ied  before  thenT^rm,  it  is  doubted  that  it  would  have  fallen 
under  Efcheat,  altho'  Moveable  and  Efcheatahle  then,  were 
pares  termim. 

But  the  true  Ground  and  Principle  of  Law  feems  to  be. 
That  the  fctting  of  a  Terra  of  Payment  lignifies  nothing, 
fave  to  give  a  competent  Eafe  to  the  Debtor;  it  being  certaia 
that  even  after  the  firft  fct  Term,  the  Creditor,  at  any  other 
Term,  or  perhaps  every  Time  thereafter  might  have  charged 
Ujpon  the  Bond;  and  yet  unlefs  that  Charge  had  been  giveOj 
the  Bond  had  then  been  heritable. 

N.  If  an  heritable  Bond  may  be  comprifed,  and  if  the 
Legal  expire,  will  the  Creditor  have  Right  lo  the  Sums  therein 
contained,  tho'  far  exceeding  his  Debt  f 

S.  It  may  be  thought,  that  in  this  Cafe,  there  fhould  be 
jio  Legal,  but  that  whenever  tlie  Comprii'cr  gets  Payment  by 
the  Sum  comprifed,  it  (hould  be  the  fame  as  if  he  had  poinded 
it:  For,  no  doubt,  a  Comprifing  in  this  Cafe  doth  only  take 
Place,  becaufe  of  the  heritable  Rights  comprifed,  and  not 
fubjefl:  to  Arrcftraent  and  forthcoming:  For,  it  may  appear 
to  be  a  hard  Cafe,  that  a  Man,  for  Example,  (hould  adjudge 
an  heritable  Bond  of,  it  may  be,  ten^  or  twenty  thoufand 
Merks  for  Payment  of  one  thoufand ;  and  that  if  the  onq 
thoufand  be  not  piid,  within  the  Legal,  the  exorbitant  Sum 
apprifed  or  adjudged  fliould  belong  to  him  for  ever.  'Tis 
true,  as  great  Difproportions  may  be  alledged  betwixt  Sums 
of  Money  and  Lands  adjudged  for  them,  and  the  Rigour  in 
fome  Cafes  greater;  yet  as  to  Lands,  the  Law  is  exprefs;  but 
as  to  Sujns  apprifed  or  adjudged,  the  Exteption  may  be 
thought  bard,  eipecially  where  the  Sum  due  and  the  Sum  ad« 
judg^  do  fo  naturally  compenfe. 


Bond  moveable. 

iV.  A  Perfon  having  given  a  Bond,  to  the  End  that  tbcre- 
Jl\  ijpon  a  Compnfing  may  be  deduced  againft  the 
Granter,  for  fettling  the  Eltate  of  his  Father  in  his  Perfon ; 
and  having  granted  a  Backbond  to  pay  the  Perfon  Granter  of 
the  Bond  a  Sum  of  Money,  with  Provifion,  That  if  he  denude 
of  the  Comprifing,  he  (hall  be  free  of  Payment  of  the  Mo* 

iiey. 
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ncy.  ^uaruur^  If  the  S^m  be  moveable,  (6  that  the  Relift  of 
the  Creditor  may  crave  a  Part  thereof /ttfe  reliSax  in  re(beA 
the  Sum  is  in  Obligations ;  and  to  denude  of  the  Right  of  the 
Comprifin^  is  in  facuUate  folvendi?  Mr  ArchU^ald  Nijbet 
contra  Ddgarw. 

S.  Where  a  Bond  is  granted  for  a  Ground  of  Diligence 
by  an  apparent  Heir,  upon  which  Adjudication  is  led^  and  the 
Adjadger  grants  Backbond  to  pay  the  Granter  a  liquid  Sum  of 
Mone^ ;  oat  with  this  Qiiality,  That  it  he  denude  of  the 
Adjudication,  he  (hall' be  free  of  the  Backbond.  It  is  thoughtf 
That  feeing  the  Backbond  comes  in  Place  of  the  Adjudication 
for  the  apparent  Heir^s  Security,  and  maybe  fatisncd  by  de* 
nudiog  of  the  Adjudtcatioui  it  appears  more  reafonable  that 
tins  Backbond  and  the  Sum  therein  (hould  be  heritable  and 
teloog  to  the  Heir. 

Bonds  of  Provifwn  to  Qnldren. 

N.  \  Father  having  granted  Bonds  of  Provifion  to  Chil- 
1\  dren,  vfith  a  Cfaufe,  That  they  fhould  be  valid,  tho' 
not  delivered,  ^u^tur,  The  jame  being  granted  in  Uigs 
pouftie,  if  they  (hould' prejudge  the  Relicl  or  Fifk?  Ratio 
dutitandif  The  Gra^nter  is  Mafter  of  them,  and  may  cancel 
and  deftroy  them.  Answer,  Si  abfit  dolus,  and  the  Defunct 
did  intend  nothing  but  to  provide  his  Children,  they  (hould  be 
confidered  as  a  Debt. 

S.  When  a  Man  in  Uige  pouJHe  gvzm^Borids  of  Provifion 
to  his  Children,  difpehfing  with  the  .not  Delivery;  tho*  he 
remain  dill  Mailer  of  the  Bonds,  and  may  cancel  them  ;  vet 
tbcy  will  be  a  Debt  to  affcft  the  Executry,  as  any  other  Debt : 
Bnt  if  they  had  been  granted  on  Death-bed,  they  would  only 
affeft  the  Dead's  Part ;  at  leaft  not  the  Rcljd's:  And  fo  they 
woold  alfo  affed  the  Granter's  Heir. 

Bond  of  Relief. 

M  1  F  a  Pcrfon  obliged  conjuni^ly  with  another,  upon  a 
1  Bond  to  be  reUeved,  may  not,  after  Rcgiftration  of 
the  principal  Bond,  charge  for  Relief;  and  for  that  EScA,  to 
pay  the  Sum^  and  poind  For  the  fame  i  forbes  contra  Udny* 

$.  A 
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S.  A  Person  hound  for  another,  and  having  a  Bond  of  Re- 
lief, may,  after  Regiftration  of  the  principal  Bond,  charge  for 
Relief  in  the  Terms  of  his  Bond:  But  it  he  hath  not  payed 
the  Debt,  and  be  only  charged ;  it  is  thought,  the  Perfon  for 
whom  he  ftands  bound,  finding  him  good  Security  for  Aflii* 
ranee  of  his  Relief,  ftiould  be  no  further  liable:  For  it  would 
be  hard,  that  a  Cautioner  only  charged,  but  not  paying,  Ihould^ 
on  Pretext  of  his  Relief,  have  Accefs  to  poind  or  diftrefs  the 
Perfon  of  tlie  Principal. 

Baron-Courts. 

N.  ^laritur,  TF  the  Superior  may  purfue  before  his  Ba*  • 

A  ron-Court  for  Nonentry,  or  Ward,  or 
Marriage  ?  Ratio  dubitandiy  That  the  laid  Cafualties  ^xtfruSus 
of  the  Superiority :  And  feeing  the  Baron  may  purfue  his 
Tenants  for  the  Fruits  of  Property,  there  is  the  fame  Reafon 
that  he  (hould  purfue  for  the  Fruits  of  his  Superiority:  And 
the  Vaflals  have  no  Prejudice,  but  rather  Advantage,  that  they 
are  not  taken  from  their  own  Houfcs  to  anfwer  before  another 
Court,  and  to  be  at  the  Charges  both  of  Attendance  and  Pro- 
cefs,  which  are  greater  there:  And  if  the  Bailie  do  Wrong, 
it  may  be  repaired  by  a  Reduftion. 

S.  It  is  anfwercd,  Tho*  by  the  feudal  Law,  the  Vaflal 
might  have  been  puriued  for  thefe  Cafualties  in  his  Superior's 
Court,  and  judged  by  his  pares  cttrue\  yet  our  Pradiquc  allows 
Only  Barons  to  purfue  their  VaflTals  and  Tenants  in  their  own 
Court  for  liquid  Mails  and  Duties :  But  as  to  thefe  greater 
Cafualties  of  Nonentry,  Ward,  or  Marriage,  wherein  the 
Vaflal  may  have  feveral  Defences  in  Law;  they  can  only  be 
purfued  before  ;he  Lords  of  Selfion,  the  Sovereign  Court  of 
Jufticc^ 

Bajiard. 

H.  T  F  a  Baftard  has  difponcd  his  Eftate  in  lei^efouftie,  and 
^  Infcftment  has  not  followed  during  his  Life  ;   will  the 
King  or  his  Donatar  be  liable  to  fulfil  the  Difpofition  I  ' 

S.  The  King  or  his  Donatar  ftiould  implement  the  Difpo- 
fition ;  or  the  Lands  may  be  adjudged  in  Favours  of  the  Rc» 
ceiver  of  the  Difpofition.    But  fome  iiill  make  a  Quefliony 
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If  the  King,  as  uliim/is  hares,  be  liable  to  pay  the  Debt? 
Which,  to  me,  is  no  Qacftion :  For,  whoever  fucceeds  m 
maverjum  Jus,  without  a  Forfeiture,  fcould  pay  the  Dctts, 

N.  If  a  Baftard's  Relift  and  Bairns  will  have  their  Legi- 
iimc»   th(y  he  cannot  make  a  Teftamcnt?    Answer, -^r- 

S-  This  is  granted.  But  it  may  be  thought,  feeing  the 
hwfol  Children  of  a  Baftard  do  fucceed  to  him  as  if  he  were 
noBaftard,  that  in  this  Cafe  he  may  alfo  teftate:  For,  'tis 
certain,  that  the  King's  Right  to  a  Baftard's  Goods  is  only 
caduciary  for  his  Want  of  lawful  Succcffion,  there  being  no 
lawfol  Succeifion  with  us  fave  by  the  Father,  and  Baftards  arc 
foppofed  to  have  no  Father:  But  when  a  Badard  has  lawful 
Children,  there  is  no  Place  for  the  Sovereign  ;  an^  if  Ba- 
ftards be  in  ufe  to  take  out  Legitimations,  it  is  only  to  capa- 
citate them  to  teftate  in  cafe  they  have  no  Children.  But  a 
Baftard,  having  Children,  may  certainly  teftate;  andtho'hc 
do  not,  his  Children  ftiould  fucceed. 

N.  If  a  Baftard  having  Children  may  make  a  Tcflament, 
and  name  a  Stranger  his  Executor,  feeing  the  King  has  no 
Prejudice, '  and  his  Children  cannot  complain  having  their 
Lc^time  ? 

If  at  Icall  he  may  leave  Legacies,  and  his  Children  Execu- 
tors noHiinate  at  the  Icaft  neareft  of  Kin,  and  Executors  ai 
iueftaio,  will  be  liable  to  the  fame  ? 

5.  No  doubt,  a  Baftard  having  Children  may  name  a 
Stranger  his  Executor,  for  he  may  difponc  freely  on  his 
Dead's  Part,  fince  he  hath  Children  to  whom  it  was  oiherwife 
to  have  fallen,  and  they  having  their  Legitime,  cannot  com- 
plain. And  thus  he  may  alfo  legate  on  his  Dead's  Part,  but 
a  Legitimation  is  beft  to  put  this  Point  out  of  Queftion. 

N.  If  a  Baftard  has  Teflamenti  fadionefn  pajjivarn,  and  may 
be  named  Executor,  or  Heir  of  Provifion  I  Answer,  ^- 
fimiathi. 

S,  That  a  Baftard  hath  Teflamentifa&ionempaffevam,  and 
may  be  either  named  Executor  or  Heir  of  Provifion,  Ihould 
Bot  be  doubted ;  for  he  hath  all  liberty  to  acquire :  And,  it  is 
tbe  King's  Intereft  n  (hould  be  fo. 

N.  If 
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M  Ir  a  Baflard  may  have  an  Heir  of  Tail^e  and  Pro- 
Vifion? 

S.  No  doubt.  Lands  maj  be  difpoDcd  to  a  Baftard  and  the 
Heirs-inale  of  bis  Body,  which  failzieing  to  any  Heir  of  Tailzie 
'and  Provifion ;  for  this  is  the  Difponer's  Deed,  and  would 
bold  if  the  Lands  were  difponed  to  a  Bafl^ard  fimply,  and 
failzieing  of  him  to  a  Subftiture  nomnatim.  And  its  thought^ 
it  would  hold  tbo*  the  Lands  were  difponed  to  the  Baftard  and 
his  Heir  of  Tailzie,  as  faid  is,  by  any  Superior  upon  his  owa 
Rcfignatiou :  For  dill,  the  King  lucceeds  not  in  Lands  to  a 
laftard,  but  purely  as  uUknus  hares,  which  here  has  no 
Place. 

But  put  ^the  Cafe,  a  Baftard  makes  only  a  Bond  of  Tailde 
to  reiign  his* Lands  in  Favours  of  himfelf,  which  failzieing,  &c. 
Here  the  Queftion  may  drifc.  If  the  King  as  uUimus  hares 
Ibonld  implement  this  Bond?  I  ftill  think  he  (hould,  and  for 
the  Realbn  above  given :  Only  the  Difficulty  might  be,  how 
the  Subjed  (hould  be  ferved  Heir  of  Provifion  in  general,  that 
he  might  Jiave  a  Title  to  purfue  for  Implement.  And  here  I 
hefitate,  becaufc  a  Baftard  not  having  lawful  Children  can 
have  no  Heir :  But  this  militates  alike  againft  an  Heir  of 
Tailzie  after  Infeftmeut,  if  the  Baftard  have  not  an  Heir  of 
his  own  Body  to  fucceed  him. 

N*  If  a  Baftard  by  a  Deed  inter  vivos  has  difponed  bis 
JEftatc  in  Lands  by  a  delivered  Writ,  and  dieth  before  the 
Right  be  pcrfcftcd :  Quaritur,  What  Way  the  fame  (hall  be 
perfeifted ;  or  what  AtSion  is  competent  to  the  Perfon  in 
whofe  Favours  it  is  made,  and  againft  whom  ?  Ans1¥£R,  It  is 
thought,  That  the  King  being  to  fucceed  to  the  Baftard,  his 
Officers  may  be  pnrfued,  and  the  Dircrtor  of  the  Chancery, 
if  the  Lands  hold  of  the  King  (and  if  they  hold  of  another 
Superior,  the  laid  Superior)  to  hear  aud  fee  the  lame  adjudged^ 
and  Precepts  diredcd. 

J^did  jwij,  If  the  Deed  be  not  a  firoplc  Difpofition,  but  a 
Righi  to  the  Difponer  in  Liferent,  and  another  Perfon  in 
Fee  with  the  ordinary  Ciaufcs  and  Power  to  alter?  Answer, 
There  may  be  more  Queftion  in  this  Cafe,  being  upon  the 
Matter  Donatio  mortis  cavfa. 

S.  If  a  Baftard  by  a  Deed  inter  vivos,  difpone  his  Lands ; 
and  his  t)ifpofition  be  delivered,  but  npt  pcrfefted :  The 
Receiver  of  the  Difpolltion  ha^  A&ion  agaiuft  the  King,  and 

his 
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his  Oficcrt  or  Doaatar  as  tMmus  bmres;  asd  thereio  may  call 
either  the  Diredor  of  the  Chaoceir  (if  the  Lands  hold  of  tht 
King)  or  the  other  Superior,  and  10  get  them  adjudged. 

But  if  the  Deed  be  not  a  iimple  DifpofitioD,  but  contais 
a  Referve  of  die  Difponer's  liferent,  or  to  a  Perfoo  in  Fee 
after  the  Death  of  the  Difponer,  which  is  the  fame ;  and 
contain  alfo  a  Power  to  alter :  Its  thought  fiill,  the  Difpofi* 
tion  is  good,  chough  it  appear  to  be  Donatio  morus  cmfia 
for  foch  Donations  with  as  are  ordinarily  made  by  Deeds  imar 
vruor,  and  are  not  judged  to  be  tcftamentary,  as  they  were 
cooftnied  in  the  civil  Law.  But  of  thefe  Donations  after^ 
wards,  and  how  they  come  to  be  revocable. 

N.  ^ua  Ratw,  That  a  Baftard  cannot  make  a  Teftament : 
Whether  or  not,  Ob  macidam  fuOalium  f  Or,  That  by  reafon 
cher^f,  they  were  as  Deditith  in  Law ;  fo  that  dunng  Life 
Aey  were  Liberi,  but  died  Servi,  and  NulU ;  without  rower 
to  difpofe  of  any  Thing?  Answer,  That  the  faid  Incapa* 
city  was  Radone  Natatuim,  feeing  thefe  who  have  no  other 
Heirs  (fo  that  the  King  is  to  fucceed  as  UUimus  H^prcs)  have 
BOt  7eflamenn  faSionem. 

5.  The  Reafon  why  a  Baftard  cannot  make  a  Teftament^* 
if  he  have  no  lawful  Children,  is  plain  :  Becaufe  he  can  have 
no  Sncceffion  ;  and  his  moveable  £ftate  is  therefore  caduciary 
to  the  King,  as  his  Land  Mate  would  fall  to  the  King  as 
ubbnu  herej. 

N.  If  a  Father,  who  is  a  Baftard,  will  fucceed  to  his  Chil* 
dren  f   Answer,  It  is  thought.  He  will. 

S.  A  Father  a  Baftard  may  fucceed  to  his  Children,  as  bif 
Ctuldren  to  him ;  for  the  Relation  is  lawful  and  reciprocaU 


BiJbapJ. 

M  TF  Precepts  granted  by  Bifliops  may  be  execute  after 
*  their  Death?  If  a  Bilhoj),  being  upon  the  Point  to  be 
tranflated,  may  accept  a  Renunciation  of  a  Tack  not  expired, 
and  grant  a  new  Tack  for  more  Years  in  Prejudice  of  his 
Succcflbr?    Or,  if  he  may  fe:  a  Tack? 

S.A 
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S.  A  Precept,  of  its  oWn  Nature,  is  but  a  Mandate,  and 
dies  with  the  Mandator :  And  though  Precepts  of  Safiuc  be 
declared  by  Aft  of  Parliament  1693,  not  to  die  with  the 
Granter :  Yet  Precepts  of  Clare  are  thence  excepted. 

A  Bifhop  may  not  fct  a  Tack,  while  there  is.  a  former 
Tack  ftanding:  Nor  is  it  fair  for  him  to  accept  of  a  Renun- 
ciation of  a  ftanding  Tack,  that  he  may  have  the  Benefit  of 
fetting  a  new  Tack  in  Prejudice  of  his  Succcflbr;  Yet,  if  a 
Bilhop,  during  the  (landing  of  a  former  Tack,  fet  a  new 
Tack,  and  live  thereafter  in  the  Benefice  until  the  I(h  of  the 
former  Tack  ;  the  new  Tack  commencing  in  his  Time  will 
ftbfift. 

Bijhops  Debts. 

N.  QEEING  Bifhops  are  an  Incorporation,  and  do  not 
»3  reprefcnt  their  Prcdeccflbr's  Pcrlbn,  but  on!^  the  In- 
corporation ;  And  therefore  are  not  liable  to  his  Debts: 
^antur^  If  at  leaft  he  be  liable  to  the  Debts  of  the  Bifliop- 
rick,  ^sv,g.  If  there  be  an  Annualrent  payable  out  of  the 
fame  to  a  pious  Ufe,  and  the  preceding  Bifliop  has  not  payed 
the  fame :  Will  his  SuccelTors  be  liable  pcrfonally ;  at  leaft, 
will  their  Rents  be  affeiJtcd  by  a  real  Adlion  of  poinding  the 
Ground,  or  like  to  the  fame  ? 

^iid  Juris  as  to  the  Taxation,  If  a  Bifliop  would  be  liable 
for  thcfe  Bygones  that  were  due  by  his  Prcdeccffor;  Rcferving 
Relief  againit  his  Heirs  and  Executors? 

S.  A  Bilhop's  Succeflbr  in  Ofiice  is  liable  to  none  of  his 
perfonal  Debts:  But  if  there  be  a  Penfion  afFcfting  the  Bene-- 
fice  really,  it  will  affcd  the  SucceflTor;  yet,  it  is  tnought,  it 
fliould  only  affccl  fince  his  Entry,  but  not  for  Bygones  due 
by  his  Prcdcccflbr,  which  are  only  a  perfonal  Debt  upon  the 
Predeceffor ;  and  that  in  tliis  a  Penfion  differs  from  an  Iifeft^ 
fnent  of  Atinmlrent. 

As  to  the  Taxation,  the  Benefice  will  be  liable  for  Bygones, 
and  the  Succelfor  can  only  have  Relief  for  the  fame  againft 
the  Heirs  or  Executors  of  his  PredeccIIbr  :  For  the  King,  can- 
not be  wronged  as  to  his  Taxation. 


Bodamaria 
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^  Bodomaria. 

^  N.  OOOOMARIA  eft  Fcenus  Naoticom,  quo  fub  Spe 
"  i3  majoris  lucri  Pccunia  datur  Navis  Patrono,  hoc 
"  pado,  at  falva  Nave  tantum  cum  foenore  reddatur,  reUdo 
''  iflterea  Hypothecs  loco  uavigii  fundo^  quo  perdito^  et  ca- 
pitale  intcrit.    Be/old.^ 


«( 


5.  It  is  here  well  defined  to  be  Fcemu  Nauttcunu  But  the 
Rcafon  of  the  Name,  ^nd  even  the  Manner  of  pronouncing 
and  founding  of  it^  is  ftill  uncertain. 


Burghs  Liferent  Efcheat. 

N.  \X7HAT  Execution  can  be  againft  Borehs  for  their 
VV    Debt?  If  they  may  be  charged  with  Horning ;  and 
if  thereupon  any  liferent  Efcheat  may  follow  ? 

&.  Ok  a  Charge  of  Horning  againft  a  Burgh,  the  fingle 
Efcheat  can  only  follow^  but  no  Liferent  \  for  Burghs  dip 
not. 


Captions. 

Ni  TT^  Captions  may  be  execute  after  Sun-fet ;    facing 
I     Poinding  cannot  be  then  executed?  It  appears  there 
♦         J^    b  Difference  betwixt  Poinding  and  Caption,  hy\ 
Reafon  other  Perfons  that  may  have  Intereft  in  th^ 
Goods  may  be  conc^erned  in  the  Poinding,  which  is  not  in 
Captions.     And  the  King's  Rebels  may  be  taken  at  any  Time; 
and  tliere  b  no  Time  10  fit  to  take  and  furprife  them  as  the 
Night. 

S.  That  Captions  againft  Rebels  may  be  execute  after 
Sun-fet,  and  under  Cloud  of  Night,  hath  no  Doubt;  tho' 

-    E  the 
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the  Privy  Council  hath  fooiecimes  in  Capdons  for  Civil  Debts 
judged  ocberwife. 

Cajualties  (f  Superiority. 

N.  |N  general,  it  isthoughtj  That  all  Cafualticsi  which  arc 
'*  FruSfUf  Domtmi  direSu  are  to  be  confidcred  as 
FruSus  fendentes  of  Lands,  which  pertain  to  the  fingular  Suc- 
ccflbr  ;  unlcfs  they  be  colU&ii  and  they  are  never  thought 
to  be  coUcOi,  unle{s  they  be  at  lead  claimed  and  purfued  for. 

S.  Casvaltibs  of  Superiority,  tho'  vaking;  yet  if  not 
aAually  claimed,  do  trinimit  to  the  fingular  SuccefTor,  unlefs 
refcrvcd ;  but  if  either  aftually  claimed  before,  or  refcrvcd, 
may,  it  fcems,  be  iniifted  for  by  the  Predeccflbr  to  whom  they 
vake :  Yet  it  might  be  thought,  that  the  fimple  claiming,  or 
raifing  of  a  Purfuit,  &ouId  (ignify  little,  unlefs  there  were  alfo 
an  exprefs  Refervation. 


Cautioner  and  Relief. 


M 


\  tF  a  Cautioner  be  denounced  for  his  Cautionry,  will  the 
^  Itincipal  be  liable  to  relieve  him  of  the  Lofs  of  his 
Efcbeat  ?  Ratio  duUtandi,  the  Principal  is  obliged  to  relieve 
him  of  what  he  (hould  pay  for  him,  buL  not  ot  the  Prejudice 
he  (hould  fuftain  for  his  Contumacy  and  Rebellion  through 
hu  not  Payment. 

S.  A  Cautioner  may  crave  all  Cod,  Skaith,  and  Damage 
that  happens  to  him  direAly  by  his  Cautionry ;  but  if  he  be  de- 
nounced and  eicheated  for  not  payine>  it  is  his  own  Fault  who 
performed  not  the  Obligation  of  nis  Cautionry. 

Chaplainry. 

N.  T  ANDS  being  holdeu  of  a  Chaplain,  a  Bilhop  being 
■  A  Patron^  if  there  be  not  a  ChapUin,  and  the  Biihop 
delay  or  refufe  to  prefent,  what  Courfe  (hali  be  taken  by  the 
Vaflal's  Heir,  or  fingular  Succeflbr  to  get  Infcftment  ?  If  the 
Bilhop  may  not  be  purfued,  and  the  Dircdor  of  the  Ch  nccry,  ' 
tohear  and  fee  him  decerned  to  prefent  a  Chaplain,  and  to  eK- 

hibite 
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hibitc  to  one  of  the  Gerks  of  Seffion  the  Prefcutation  to  be 
rcgiftrace,  to  the  ciFcA  it  may  be  known  and  patent  to  the 
Lic^rcs,  and  that  within  Da^s  after  he  be  char- 

ged :  And  b  cafe  of  Difobedicnce^  verified  by  a  Homing  a*, 
fainft  him  upon  the  Decreet.;  theDireAor  of  the  Oiancery  to 
ire&  Precepts  for  infeftihg  of  the  Vaflal. 
Sbbimc  by  A  A  of  Parliament  anent  the  Soperioritf  of  Chap  ^ 


Ansiver,  It  is  tbooght  not  \  feeing  the  faid  AA  of  Parnament 
is  odIj  iji  Favonrs  of  Laick  Patrons^  and  was  made  when  the 
Bidftops  were  fuppreiled. 

S.  Cha^laivries  whereof  Bifbops  Patrons  are  now  fal- 
len to  the  Crown,  and  the  Patrons  of  all  fuch  Chaplainries 
are  declared  to  be  Sopeiiors  to  the  Lands  holden  thereof. 

Charge  to  enter  Heir. 

N.  AN  apparent  Heir  being  charged  to  enter  Hdr  in  ge* 
Jl\  neral,  and  renoundng:  J^uarisur,  If  there  may  be  a 
Comprifing  or  Adjudication  againft  him,  unlefs  he  be  char* 
ged  to  enter  Heir  in  fpecialf  Ratio  duHtaruH,  That  frufira 
mould  he  becbareed  to  enter  Heir  having  already  renounced : 
Yet  itif  thought  nc  ought  to  be  charged,  feeing  a  fpedal 
Charge  to  enter  Heir,  is  hijiart  and  in  Place  of  afpedat  Ser- 
vice and  Infeftment  thereupon ;  and  the  Heir  mav  repent  thar 
he  renounced,  and  may  be  better  advifed,  when  be  is  charged 
to  enter  Heir  in  fpeciai. 

S.  An  apparent  Heir  charged  to  enter  Heir  in  general*  and 
renoundng.  Adjudication  proceeds  without  a  new  Charge  to 
enter  Heir  in  fpeciai.  And  it  is  only  a  fuperAuous  Caution 
that  hath  occahoned  fome  to  judge,  that  notwithftanding  of  the 
firft  Renunciation,  the  apparent  Heir  renoundng  fliould  be 
charged  a^n  to  enter  Heir  in  fpecial>  and  fo  be  put  to  re- 
nounce twice,  in  lieu  as  it  were  of  a  fpeciai  Service  which  is 
but  a  Fancy* 

V    Chatteli 
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Cimtuls  real. 

N.  T  IFERENTS,  Non-cntrics,  Ward,  and  fuch  like  Cafu- 
I  J  alcics,  that  are  fucceflive  when  they  arc  gifted,  they 
become  real  Chattels,  and  will  fall  to  the  Executors  of  the 
Donatar,  as  is  thought :  S^ritur^  If  when  they  are  not  gifted 
they  ihonld  be  conhdered  alio  as  Chattels,  fo  as  to  belong  to 
the  Executors  of  the  Superior,  and  not  to  his  Heirs  and  Suc- 
ceilbrs  of  the  Land  \ 

S.  This  Title  is  not  in  our  Stile,  but  Liferents,  Non-en* 
tries,  Ward  aqd  fuch  Cafualties,  if  not  ^fted,  do  certainly 
tranfmit  to  the  Superior's  Heir  and  not  to  his  Executors.  And 
even  though  the  Liferent  or  Non-entry  were  declared ;  yet 
nothing  would  fall  to  the  Superior's  Executors ;  but  if  a  Mar- 
riage were  declared  and  liquidate,  the  avail  liquidate  would 
fallto  his  Executors ;  and  fuppofe  the  faid  Cafualties  to  be 

fifted ;  yet  it  is  thoudit  that  Liferents  and  Non*cncries  before 
declaratory  (hould  fall  to  the  Donatar's  Heir,  as  being  a  Right 
ro  be  declared,  and  having  a  Traft  of  Time.  But  Tov  a  Gift 
of  Marriage  wherein  the  Declatator  is  principally  the  Liqui- 
dation, it  IS  tliought,  that  whether  before  or  after,  it  ihould 
fall  to  the  Oonatafs  Executor. 

V 

Qnldren  and  Creditors. 

N  |F  a  Father  grant  Bonds  to  his  Children,  and  thereafter 
'  ^  contra  A  Debt,  fo  that  he  is  not  in  a  Condition  to  fatis- 
fy  both  his  Creditors  and  Children,  Whether  the  panting  of 
Bonds  for  onerous  Caufes  will  import  a  Revocation  of  the 
Children's  Provifion  ;  at  Icaft,  will  the  pojierior  Creditors  be 
privileged  and  preferable  to  the  Children  i 

S.  Bonds  of  Provifion,  if  delivered  to  the  Children,  or  any 
for  them,  make  the  Children  Creditors:  But  before  Delivery, 
a  prior  Creditor  to  the  Delivery  (hould  be  preferred  fimply  ; 
and  yet  the  Queftion  may  remain,  If  a  Bond  of  Provifion  anda 
Creditor  came  in  Competition ;  which  ihould  be  preferred?  For 
albeit  a  Bond  of  Provifion  delivered,  be  a  Gronnd  of  Debt,  and 
fliouid  be  preferred  according  to  the  Diligence  ufed  ;  yet  if 
;his  Bond  and  an  onerous  Creditor  came  to  compete  for  the 
the  fame  Subjcft  on  equal  Diligence,  as  by  Adjudication^  it 
may  be  thought,  That  the  Creditor  is  more  favourable  j  efpe- 

ciallj 
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dally  if  the  BoDd  of  Provifion  be  dill  in  the  Bairn's  own  Per- 
Ibn  unifligfled  ;  bat  if  alligped  for  ao  onerous  Caufc^  the  Ailig- 
ojr  is  as  favourable  as  the  Creditor. 

Children's  Prcnnfwns. 

N'  A  Father  haying  difponcd  to  his  Son  of  the  firft  Mar- 
l\  riagc,  the  Fee  of  his  Eftate  ;  with  Power  to  bnrden 
it  with  40,000  Mcrks  for  Provifion  of  his  remanent  Children 
allenarly :  Quarhury  If  he  being  then  married  upon  a  Woman 
of  that  Age,  that  he  could  not  nave  Children  by  her,  (hould 
thereafter  marry  ;  may  he  provide  any  Part  of  that  Sum  to 
the  Children  he  had  thereafter  of  the  laft  Marriage  ?  Or,  if 
^  the  remanent  Children,  in  whofe  Favours  the  Faculty  is  re- 
fcrved,  can  only  be  underftood  of  the  remanent  ('hildrcn  of 
the  firff  Marriage,  he  having  then  five  befidcs  the  Heir?  Mr 
Jkxander  Gib/on  contra  his  Brother. 

S,  If  this  R/fervation  was  made  in  Favours  of  the  then  re- 
fflaioing  Children  aUeMorfy,  or  with  any  other  M^^  ofReflric" 
im  ;  there  feems  to  be  no  Place  for  an  Extcniion  :  But  if  it 
was  only  in  Favours  of  his  remaining  Children  ;  'tis  thought 
the  Father  may  extend  the  fame,  even  to  fuch  as  may  aiter 
exift  of  another  Marriage  :  For  this  appears  to  be  the  Mean- 
iDg  of  Parties. 

Civitas, 

"M  y^^IviTATBs  et  Mnnicipia  intelliguntur  nomine  Rei» 
"  V>  publicae :  ct  cis  competit  beneficium  Legis.  Ug.  3. 
**  cod^dejur  Reipub.Sc.  Rcmpublicam  ut  pupillam  extra  or- 
"  dinem  juvari.  Fri/ihiiis  Tonh  2.  exercit.  juris  publici,  ex- 
**  erdt.  2. ».  17,  etfequetu^* 

"  Praefcriptio  non  currit  minori  fed  Civitati,  Uid,  35. 
Propter  tenuitatem  civiias novum  vcftigal  imponit,/fi/.37. 

''  Gaudet  Prkefcriptioue  centum  annorum. 

Ex  folo  pa&o  line  traditioae,   quibufdam  cafibus  habet  in 
*'  rem  aAionem»  Jbid, 

**  Ufus-frudus  ei  reliclus  durat  centum  annis,  lUdy 

S.  These  Latin  Remarks  are  only  Citations :  But  it  is  not 
thooghrwitb  u^  that  a  Burgh  Royal  may  claim  the  Benefit 
of  z  Pupil  znimmor  \  but  that  it  is  enough,  that  the  Magi- 
ilratcs  /or  the  time  be  liable  for  their  mal>Admiui(lration. 

Claufes 
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Claufes  in  Contrads  of  Marriage. 

N.  nnHE  Cotitraft  of  Marriage  betwixt  Alexander  Sandi-  ] 

X  tatidSf  and  Jfgnes  Sancmands^  his  Wife,  Daughter  to 
Bjuben  Smdilands  Dean  of  Gild,  heareih  that  Provif^n,  viz. 
That  the  i'aid  Robert  and  his  forcfaids  are  obliged  to  the  faid 
^  jtotej  and  her  Spoafe,  that  at  Rji>bert  bis  Deccafe  the  faid 
-^ses  his  Daughter  (hail  be  eftccmed  a  Bairn  of  the  Houfe 
and  Family  ;  and  ihall  fucceed  to  her  Part  and  Portion  natu- 
ral equally  with  the  Remanent  of  Rjoberfs  Bairns  to  all  Sums, 
PIe|ii(hing,  Goods  and  Gear ;  and  othera  that  (hould  pertaiD 
to  the  faid  Roberi*%  Bairns  to  all  Sums,  Plenifhing,  Goods 
and  Gear ;  and  others  that  (hould  pertain  to  the  faid  Robert 
the  Time  of  his  Deccafe. 

The  faid  Aiexander  is  obliged  and  his  forefaids,  that  what* 
ever  Benefit  (ball  fall  to  the  faid  Ames^  or  her  to  fucceed  to 
by  her  Father's  Dcceafe,  or  by  Virtue  of  the  (aid  Oblio^e- 
Bient,  to  provide  the  fame  after  he  (honld  get  it,  to  -hinifelf 
and  her  in  Conjun&*fee  and  Liferent,  and  to  the  Bairns  be* 
twixt  them,  which  failzieing  his  Heirs  and  Afiignies,  9th  Ja- 
nu0ryib$].  Regiftrate  ift  March  1671. 

Thb  faid  Alexander  isobli^ed  to  provide  the  Conqoieft  to 
himfelf  in  Liferent ;  and  their  Bairns  in  Fee. 

The  Conirad  of  Marriage  betwixt  J^hn  HamUon  Writer 
tBd  Rachel  Sandilands  the  other  Daughter  of  the  faid  Robert^ 
bears.  That  they  accept  the  Tocher  in  Satisfaflion  of  all  o- 
ther  Sums,  Executory,  Debts,  Goods,  and  Gear,  and  pthers 
whatfoever  which  was  provided  \o  the  faid  RacheU  or  which 
may  fall  or  pertain  to  her,  or  may  be  claiqaed  by  her  by  Dc- 
ceafe  ^f  the  faid  Robert^  or  her*  Mother  Matife  JVeir :  All 
which  (he  and  her  Hulband  afiigns  to  the  faid  Robert,  his  Hcirs^ 
Executors,  or  AiEguics  co  be  difponcd  at  their  Pleafure. 

By  the  Ciaufe  of  Conqucft  the  faid  John  is  obliged  to  pro- 
vide the  fame  to  himfelf  in  Liferent,  and  the  Bairns  in  Fee  : 
And  to  that  Lffc&  to  infcrr  the  Bairns  Names  in  the  Writs. 

The  faid  Rachel  if  her  Hufband  deceafc  before  her,  is  to 
have  (if  there  be  no  Children)  the  Half ;  and  (if  there  be)  the 
third  of  the  Plcnilhing  of  the  Houfc  the  Time  of  his  Deceafe, 
which  is  to  be  made  free  of  Debts  by  his  Heirs  and  Exe- 
cutors. 

^aritufy  If  the  Obligement  to  fucceed  to  all  that  (hould 
pertain  to  the  Father  (hould  be  underftood,  only  as  to  a  Bairn's 
Part,  aud  (hould  not  be  extended  to  the  Dead's  Part  I 

Ir 
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Ir  what  AiOQld  hX\  to  jtpies  after  hec  Fatber^s  Deceafc, 
flioald  belong  to  the  Bairns  of  the  Marriage,  though  the 
Marriage  be  diflblved  through  the  Hufbaod's  Deceafe  before 
the  Father  Rohert  his  Deceafe? 

If  Rachel  the  other  Daughter,  aotwithftaoding  her  Renun* 
dation,  will  come  10  as  one  of  the  neareft  of  Kin,  at  lead  as 
to  Dead's  Pan,  viz.  Dead's  third  and  the  half  of  a  Baim'sPart? 

S.  Thefe  two  Cafes  above  have  ^  nothing  material  %  for 
certainly  the  Obligement  bv  BsJ^ert  Sandilands  in  his  Daugh- 
ter  Jgnes  her  ComraA  of  Marriage,  That  (he  (hould  be  e- 
fteemed  a  Bairn  of  the  Houfe,  and  fucceed  to  her  Portion  na« 
toral  equally  with  the  reft  of  Roberfs  Bairns,  (hould  as  well 
give  her  Right  with  the  reft  to  the  Dead's  Part  as  to  htr  own 
Bairn's  Part ;  and  the  Obligement  in  the  fame  ContraA,  that 
what  fhoald  fall  to  the  faid  ^gnej  ttiould  belong  to  the  Bairns 
of  the  Marriage,  did  ftand  good  to  her  Bajrns  though  her 
Marriage  was  diftblved  by  her  Hufband's  Deceafe  before  her 
Father  Rptert,  for  fuch  teems  to  be  the  exprefs  Deftination* 

As  to  the  Cafe  of  the  other  Daughter  Rachel  ^^ho  with  her 
Hnlbaod's  Confent,  had  accepted  of  her  Tocher  in  Satisfac- 
fxm  of  all,  and  particularly  of  what  might  fall  to  her  by  the 
Deceafe  of  Robert  her  Father  or  of  her  Morher  :  There  appears 
00  Doubt  but  that  this  her  Renuociation  ihould  exclude  her 
both  from  Dead's  Part  and  Bairn's  Fart. 

H.  Bt  ContraA  of  Marriage,  the  Hnfband  is  obliged  in  the 
Srft  Place  to  provide  30,000  Meris^  to  bis  Wife  inMLiferenr, 
and  the  Heirs  of  the  Marriage  prefently  :  And  to  the  other 
Bums  i^jQOoMerls  after  his  Deceafe :  Quaritur,  The  Heir 
being  ferved,  will  there  be  a  Confufion  as  to  his  Debt  and 
hmrilion  ?  ido.  If  he  may  have  Aftion  againft  the  Execqtors 
far  it,  as  Heir  and  Creditor  ?  yio.  If  he  fucceed  to  bis  Father 
in  Land-Eilate,  though  the  Money  was  not  employed,  will 
m  the  obligement  be  fatisfied,  protamol  4/0,  Will  the  Bairns 
conic  in  part  pajfu^  or  muft  the  Heir  be  fatisfied  in  the  firfl: 
piice  out  of  the  moveable  Eftate  ? 

S.  The  Son  ferving  Heir  of  Provifion,  and  under  Pro- 
teftation,  may  evite  the  Confufion,  and  have  AAiou  againft 
the  Executors  as  Heir  of  Provifion,  and  fo  Creditor.  And 
if  he  facceed  to  his  Father  in  a  Land-Eftate,  it  may  fatisfy 
Us  Provifion /^o  tiVT/o,  butiif  there  be  only  a  moveable  E- 
ftare,  the  Meaning  of  the  Contract  appears  to  be  to  prefer 
the  Heir  to  the  other  Bairns  ;  and  yet  if  the  other  Bairns 

cannot 
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cannot  find  their  ProvUion  of  18^000  Mcrks  othermie  the 
Heir  of  Provifion  comes  then  to  be  liabk  to  tbem :  But 
it  may  be  thoughr,  that  in  tikSt  all  the  Bairns  are  bnt  Heirs 
of  Provifion  ;  and  that  the  Order  and  Preference  to  the  Har 
^fihe  MarriagCy  fliould  prefer  him  to  the  other  Bairns^  un- 
lefs  they  were  all  Daughters  ;  for  then  they  moft  come  in '  e- 
qually. 

N.  A  Woman  being  infeft  in  Lands  in  Liferent,  cum  CmbO' 
t\  nilnu  et  Carbonariis :  ^itt-itur,  If  the  may  win  Coal 
•where  there  was  none  before  iu  ordci:*io  Selling  ?  SjuIo  Du^ 
titandi,  That  iijus  frudtu  cji  jus  utthdifdva  ret  fuljiantiay  and 
the  Coal  ?{/«  confumkur  \  and  being  digged  mn  renafehur .' 
It  is  thought  therefoic,  that  where  there  was  no  Coal  before, 
the  Lifcrcnter  cannot  break  Ground  in  order  to  Sclling- 

^ccritw'f  If  the  Lifcrcntcrs  at  Itall  may  win  Coal   where 
thcic  was  no  going  Coal  before  in  Order  to  their  own  \2k  and 
for  their  Fire,  refunding  any  Damage  that  may  be  by  break- 
'  ing  of 'the  Ground. 

Where  there  is  a  Coal  going  :  ^leritur^  If  the  Liferenter 
may  continue  to  work  and  Jell?  Answer,  It  is  thought,  for 
the  Rcafon  forefaid,  the  Liferenter  cannot  fell,  but  may 
claim  by  the  faid  Claufe  to  have  as  much  Coal  as  may  fcrve 
for  the  Lifercnter's  Ufe  only,  unlefs  it  be  exprefsly  provided. 
That  the  Liferenter  may  win  and  fell  as  the  Fiar  might  have 
done. 

If  the  Liferent  be  not  conftitute  fo  clearly  in  the  Terras 
forcfaid,  and  it  be  only  provided,  That  the  Liferenter  (hall 
Jjfcrcnt  the  going  Coal :  Quaeritur^  If  the  Liferenter  may 
*  have  the  fame  Benefit  of  the  Coal  as  the  Fiar  might  have 
had,  both  for  the  Lifercnter's  Ufe,  and  for  Selling  5  provi-* 
ding  that  the  Liferenter  ufe  the  fame  as  botnu  vir,  and  in 
the  fame  Manner  as  was  in  ufe  formerly,  and  do  not  any 
thing  of  purpofe  to  the  Prejudice  of  the  Fiar  ;  putting  in  too 
m^ny  Colliers,  or  othcrwifc. 

As  there  is  quafi  Ufus-FruSius  of  Money,  if  it  ought  to  be 
fo  of  Coal,  and  what  is  win  ftiould  be  valued,  and  the  Price 
(hould  be  valued  to  the  Liferenter  in  Liferent  and  in  Fee  to 
the  Heritor  ?  To  confider  if  this  Cafe  his  dtcurred  clfewhcrc 
in  the  Cafe  oi  Sylvae  caeduae, 

S.  A  Woman  being  infcft  in  Liferent  cum  Carbmbus  e$ 

Carkamriu 
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CatioHoiir,  if  the  Lands  have  no  goin^  Coal,  (be  may  not 
learcfa  for  and  win  them  in  order  to  feUmg  :  For  this  would 
nwmere  rnfubftamiam  where  an  UJUs-fruStis  is  only  left :  But 
might  (he  not  in  this  Cafe  fcarcb  for  and  win  Coal  for  her  own 
proper  Ufe  ?  And  it  may  be  thought  that  the  Claufe  (bould 
import  x/«/}  or  otberwife  it  would  ht  fuperfluous.  'Tistrue 
it  would  ffill  minuere  ret  fubfiafUiamy  wbidh  differs  from  the 
Cafe  of  Liferent- Lands  having  a  Wood ;  for  thcre^  though 
there  were  no  yearly  Hagg,  (he  might  cut  for  her  own  U(e ; 
zuA  it  V90vliuotnttnucrerii/iiifimaiam.  But  (lilli  a  Claufe 
being  fb  exjpre(5  oi^ht  to  operate ;  and  it  cannot  operate  Icfs, 
than  (hmls  for  proper  U/e:  Only  it  fcems  reafonable,  that  (he 
Aould  refund  any  Damage  to  the  Fiar  that  he  fuffers  by 
breaking  the  Ground.       1 

But  if  there  he  2i  going  Coal,  and  the  Liferenter  be  infeft 
in  it  for  her  Liferent,  it  cannot  be  doubted  but  that  (he  may 
n(e  it  as  the  Granter  did  ufe  the  fame^  even  for  Sale  and  Pro« 
fit :  For  here  the  Coal  is  regarded  as  the  very  fru£hu  of  the 
Groand ;  only  the  Liferenter  may  not  exceed  the  former  Ufe, 
or  pot  more  Hands  to  Work. 

A  fio/l  uJUS'fru&iu  of  Coal  is  an  odd  Conceit,  and  can-  hard- 
ly be  undcrflo<>d,  unlefs  it  were  diftinAly  con(titute  valuing 
the  Coal  as  the  ftock,  and  giVing  the  Rent  for  the  Liferent  f 
Bat  a  fuafi  u/iis-fruSus  in  Money  is  ea(]|y  underftood  ;  bccaufc 
hkney  is  fangible>  and  the  Intereft  is  its  Profit. 

Collation. 

N.  T>Y  Contrad  of  Marriage,  the  Hu(band  is  obliged  to  pro. 
13  vide  the  Heirs  of  the  Marriage  therein  fpeciiied  :  But 
there  is  a  Claufe  fubjoined,  That  if  there  be  only  Daughters, 
and  they  be  more  than  one  ;  tlie  eldefk  only  (hould  fucceed, 
and  the  other  Daughters  iboiild  refign  their  Parts  in  her  Fa- 
vours^ rc(crving  to  the  Father  to  provide  them,  which  he  did 
not;  There  being  befide  fome  heritable  pftate,  Quaeritur, 
If  the  Eldeft  would  not  only  have  the  Land,  but  her  Share  of 
the  other  Eftate  as  Hcir-Portioner  ?  Ratio  dubitandi,  That  Law 
and  Nature  favours  and  intends  Equality,  betwixt  Children; 
cfpecially  where  the  Intereft  and  Piefervation  of  Families  is 
not  to  be  con(ideredy  and  upon  that  Account  there  13  no  Pre- 
rogative of  Primogeniture  and  ^ftiroroxeia^  which  is  only  com* 
pctcnt  Liber  is  Mafculis,  Daughters  being  ^;;;/  6-  caput  fond- 
kae:  And  by  the  Contrad,  the  eldeft  Daughter  is  not  obliged 
to  marry  one  of  the  Name^  or  who  (houla  take  the  Name. 

F  2d0. 
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adOf  The  Heir  cannot  be  Executor  tinlefs  he  confer,  or  upon 
the  forefaid  Oonfideration  ;  and  there  appears  to  be  eadem  A#* 
tio  in  this  Cafe,  fVintelaw. 

S.  That  a  Hufband  fhould  oblige  bimfelf  to  provide  the 
Heirs  of  the  Marriage,  bat  with  a  Claufe,  That  if  there  be 
only  Daughters,  and  more  than  one,  the  eldeft  only  (hould  fuc- 
cced,  and  the  other  Daughters.  Ihould  refign  in  her  Favours, 
refenmg  to  the  Father  to  provide  them ;  is  an  odd  Concep- 
tion of  a  ConiraA  of  Marriage.  But  if  there  was  a  Land* 
Efiate  provided  to  the  Heirs  of  the  Marriage  in  thcfe  Terras  ; 
it  fecms  to  be  to  the  Heir-male  or  elded  Heir-female  vfithoui 
Divifion:  But  if  all  the  Edate  was  Muney,  it  would  be  har4 
to  make  the  younger  Sifters  renounce  their  Parts ;  and  yet  it 
feems  to  be  fo  intended,  and  ib  much  the  more  if  there  was  a 
Son  of  the  Marriage.  As  to  what  is  added.  That  the  Heir  ran" 
Hot  be  Executor  umefs  he  confer,  it  feems  to  fuppofe,  that  the 
Succeilion  to  this  Eftate,  in  Money  can  be  only  by  way  of 
Executry :  But  if  a  Contrad  (hould  bear  a  certain  Sum  to  be 
provided  by  the  Hufband  to  the  Heir-male  of  the  Marriage, 
or  to  the  eldcft  Heir-female  without  Divifion.  This  ex- 
prefs  ProvifioD  feema  to  exclude  Executry  as  it  doth  £xe- 
eotort. 

N.  If  an  Heir,  to  the  Effeft  he  may  fliare  in  the  Executry, 
offering  to  confer  the  moveable  Heirlhip,  ought  not  alfo  to 
confer Xands,  and  other  heritable  Eftate  f  For  the  Ekecutry 
may  be  very  confidcrable,  and  it  were  very  hard  upon  Colla- 
tion of  the  moveable  Hcirfliip  pofEbly  of  fmall  Value,  he 
Ihould  both  retain  the  heritable  Eftate  how  great  focvcr,  and 
Ihare  in  the  Executry  though  very  great. 

S.  If  an  Heir  fucceeding  in  a  Land- Eftate  and  moveable 
Heirlhip  would  rather  chafe  to  have  bis  Share  in  the  Execu- 
try, he  muft  confer  both  his  Lands  and  the  moveable  Heir- 
lhip, tbat  is,  his  \<hole  Heritage  ;  for  the  moveable  Heirlhip 
i,3  but  a  Compliment  to  the  Heir,  and  the  collating  of  it  alle- 
narly,  cannot  in  Reafou  bring  the  Heir  to  ihare  with  the  Exe- 
cutors. 

A^.  If  there  be  three  Daughters,  and  thf  eldcft  at  her 
Marriage  get  a  Part  of  the  Lands :  ^tiaritur,  If  flie  will  fliare 
as  Heir-portioncr  with  the  other  Sifters,  unlefs  ihe  confer  ;  as 
in  Enrlaiid? 

S.  The 
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S.  The  Analogy  of  our  Law  fccms  to  run,  Tliat  flic  (hould 
have  what  was  provided  to  her  in  her  Contract  of  Marriage 
iotire,  as  a  Pracifutm.  And  if  (he  be  not  excluded  by  her 
Cofltrady  that  (be  (bould  come  in  as  Heir-porcioneri  with  her 
ocher  Sifters,  as  to  the  Lands  that  remain. 


Commijfion  Irj  fFay  of  Mandate. 

M  T  F  a  CommiffioD  may  he  gratited  by  a  Perfon  to  Friends 
i  for  felling  Lands,  and  to  endure  irrevokable^  not  onl^ 
during  his  own  Lifetime,  but  after  his  Deceafe,  to  bind  his 
Hdrs  until  it  be  execuce  ?  Rath  Dulntandif  Mandatum  expirai 
wmrUf  And  on  the  other  Part,  there  may  be  a  Necellity  to 
icil,  and  his  Heirs  maybe  Minors:  Or,  upon  ibme  other 
Omfiderations,  it  may  be  fie  that  there  (hould  be  fuch  a  Power 
nven  ;  and,  as  he  may  bind  himfelf.by  granting  fuch  a 
Cominiffion,  he  may  bind  his  Heirs,  being  eedem  Perfona* 

S.  A  Commiffion  by  Way  of  Mandate  expires  mme  manda* 
dons*'  But  if  the  Mandate  exprefsly  provides  otberwayi,  it 
fojudnues. 


Commijpmers  to  the  Parliament. 

N.  ^wrritur,l¥  there  be  any  Cafe,  wherein Xommiflioners 

'^  to  the  Parliament  ou^ht  to  confult  the  Shires 
whom  ihc7  reprcfent?  Answer,  It  is  thought.  That  albeit 
by  their  E'e<5lion  they  have  Commiflion  cum  libera  Potejtate,  it 
is  to  be  undcrftood  that  they  mzjfuperfiruerejhyM  cannot  evert 
or  alter  FoDdamcntals  and  the  Conftitution  of  the  Govern- 
ment, cither  6f  Church  or  State:  And  if  any  Thing  of  that 
Nature  be  intended,  it  ought  not  to  be  done  by  Rcprefcnti- 
stives,  unlcfs  they  have  fpecial  Authority  to^  that  Pur- 
pofe, 

S  This  QueRion  being  determined  otherways  by  the  Par- 
liament 1706,  in  the  Union  of  the   two  Kingdoms,  there  is 
'  120  PJace  now,  for  any  further  B^eafoning  upon  it. 

CQmmont^j;. 
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Commmties. 

N.  'THHE  Servitude  of  Pafturc  being  cither  in  common 
A  Moors,  tsGladfmoor,  or  fuch  Hke:  Or,  in  Com- 
moniies  belonging  to  Heritors  and  Superiors,  and  their  Vaflals 
by  Rights  from  tnem:  Or,  in  Lands  belonging  to  others, 
and  not  to  their  Superiors :  ^eritur^  If  an  Infcft- 
ment  cum  commum  Pajhiraj  will  be  a  Ground  of  Prclcrip- 
tion,  in  all  the  forefaid  Cafes,  unlefs  it  be  fpecial  as  to  the. 
Subjed,  and  the  Lands  to  Be  paftured  upon?  Answer,  As 
to  common  Moors,  if  the  Lands  adjoining  be  difponed,  cum 
cammuni  Paftur/i^  by  the  King,  it  is  to  be  prefumed,  that  be^ 
fore  they  be  difponed,  the  King's  Tenants  of  the  Lands  dif- 
poned were  in  u(e  to  pafture  in  the  faid  Moor:  And  there- 
fore the  Claufe  cum  comniuni  Pajtura,  is  to  be  underftood  ^ith 
the  Paftnre  formerly  belonging  to  the  King:  And  in  that 
Cafe,  Poflcffion,  though  not  for' the  Space  or  forty  Years  by 
virjtue  of  that  Right,  is  fufficient.  zdo,  There  is  the  fame 
Reafon  as  to  Lands  difponed  by  Superior  having  a  Common* 
ty  within  their  own  Property,  v.  g.  In  Dirktcni,  unlefs 
there  be  fome  fpeciality,  v,  g.  As  in  David  Forreji^s  Pre- 
cept of  Clare  conjiaty  there  is  niac  Acres  given  without  Men- 
tion of  Pafture  in  the  Commonty  of  Dirletort,  and  there  is  a 
Tenement  and  three  Acres  and  an  half  cum  commum Pajhtra  in 
Commuma  de  Dirleton :  So  that  the  Right  being  granted 
imco  contextUf  the  Right  of  the  faid  Acre  cum  cvmmau  PaftU'- 
ra,  excludes  the  fame  as  to  the  other  nine  Acres,  yio,  As 
to  a  Commonty  within  the  Property  of  other  Superiors,  the 
Claufe  cum  commum  Pajtura  in  the  Tenenda\  will  not  be  a 
Ground  of  Prcfcription,  unlefs  there  be  a  Right  or  Conftitu- 
tiou  by  the  Heritor,  within  whofe  Property  the  faid  Com- 
monty is. 

S.  As  to  the  Servitude  of  Paflurage  in  common  Moors, 
whether  the  Moor  belong  to  the  King,  or  to  another  Superior; 
the  Superior  hath  ftill  the  Right  ofrroperty,  and  the  Vaflals 
only  the  Right  of  Commonty :  And  if  the  Moor  or  Common 
conje  to  be  divided,  the  Superior's  Share  is  oi-dinarily  judged 
the  fifth  Part.  But  our  late  AS  of  Parliament  hath  only 
allowed  Commons  to  be  divided  that  hold  of  other  Superi- 
ors ;  and  where  the  Vaflals  of  fuch  Commons  are  infefc  cum 
commum  Pajtura^  no  doubt  they  may  prefcribe  the  Servitude, 
as  well  as  the  right  of  Property,  and  the  Claufe  cum  commnni 
Paftura  willgive  the  Servitude,  where  the  Superior  h.ad  a 

Common 


ReJoJved  and  Anfivered.  45 

Cbmrnon  before,  and  whereof  bis  TcDaots  only  in  the  Pro- 
pcrtj  had  the  Benefit. 

But  where  a  Charter  bears,  cum  cwnmum  Pafiwa^  whe* 
ibcr  io  the  Tenenda's ;  or  even  in  the  dijpofitrve  Part  .•  Yet, 
it  IccDis,  ic  fliould  not  give  the  Servitude  upon  the  Property 
of  another  Superior  or  Heritor ;  unlefs  it  were  very  cxpreli 
io  the  difpofitive  Part,  and  well  eftablilbed  in  the  Diiponer  bf 
1  good  Right  and  long  PoiTefiion* 

m 

Common  yippendant. 

',  nr^HERE  being  a  Servitude  of  Paftoragc  or 
X  Cotnmonty  due  to  me  out  of  neighbour* 
ii^  Lands  (which  the  Englijh  call  Comrpon  jfpp€wlantj 
vdl  the  Servitude  extingdfli  if  I  Purchafe  the  faid  Land3^ 
feeing  res  fua  nmmifervit?  Answter,  It  is  thought  that  it 
is  fafpendedy  but  not  extin A :  So  that  if  the  Purcbaier  fell  the 
Laods  affected  with  the  Servitude,  it  will  revive  ;  unlefs  it  be. 
provided  otherwife:  And  Servitudes  of  that  Nature  are  real, 
asd  Pertinents  Prisdiorum  run  Perfonarum. 

S.  Is  there  be  a  Servitude  of  Pafturage  due  to  me  out  of 
■cighhoariog  Lands,  mj  purchafing  of  thefe  Lands,  will,  no 
Doabr,  extmguifh  the  ^Servitude :  And  if  I  fell  the  Lands  a« 

S'o  in  the  common  Srile,  that  is,  fVith  all  Right,  Title  end 
ere/l,  the  Servitude  will  not  revive  unlefs  it  be  fo  provided 
sod  exprefsly  referved* 

Compenfatim. 

A'  TF  there  may  be  a  Compenfation  on  a  Bond  prefcribed, 
X  foij  that-Reafon,  viz.  That  qua  funt  tenrporaka  adageU" 
dm,  they  are  perpetua  ad  excipiendum:  And  the  Ground  of 
P»"d*criptfoti  as  to  jftvhwzX  h&\omhc\xigNegligerUiapetentis, 
caouot  be  pretended  in  this  Cafe,  tbe^Defender  being  fatisfied 
in  his  o>Vrn  Hands, 

S.  h  is  thought  Compenfation  cannot  be  proponed  upon  a 
Bopd  prefcribed,  becaufe  by  the  Aft  of  Parliament  it  pre- 
Ciribesasio  all  Intents:  And  though  the  Proponcr  may  al- 
Wge  that  he  was  not  negligent,  becaufe  fatisfied  in  his  own 
Hand ;  yet  the  Negligence  Itill  remains ;  if  Compenfation 
^>s  not  obje<fled ;   for  Compenfation  does  not  take  Place  in 

Law, 
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Law,  unlefi  it  be  ohjeded :  And  though  the  Proponer  maf 
further  allcdge  that  he  had  do  Opportunity  to  objefl ;  ylet  be 
liad  Right  to  porfue  for  the  Debt  within  the  Years  of  Pre- 
fcription. 

N".  When,  in  Procedes  for  Sums  of  Money,  Compenfation 
b  proponed,  and  the  Purfuer  replies  upon  Compenfation,  and 
the  Defender  again  duplies  upon  Recompenfacion  :  Qumiitur,  ' 
What  Courfe  (hall  be  taken  by  the  Judge  upon  their  fevcral 
Rccompcnfations  ?  Answer,  If  it  appear,  that  the  Purfuer 
or  Charger  is  addcbtcd  in  as  much  to  the  Defender,  as  the 
Defender  to  him,  all  the  Compenfations  being  confidercd, 
the  Defender  ought  to  be  aflbilzied;  and  the  Parties  hinc  inde 
fliould  be  decerned  to  give  up  and  difcharge  the  Grounds  of 
Compenfation:  And  if,  all  the  Compenfations  being fuftaincd, 
the, Defender  be  found  Debtor  to  the  Purfuer,  a  Decreet 
(hould  be  given  for  what  is  due  :  And  if  the  Purfuer  be  found 
Debtor  to  the  Defender,  the  Defender  ought  10  be  aflbilzied, 
and  the  Purfuer  decerned  to  pay  what  he  is  owing. 

S.  When  in  Aftions  for  Sums  of  Money,  Compenfatioa  is 
proponed,  and  the  Purfuer  replies  upon  Recompcnfation  \ 
and  the  Defender  again  duplies  upon  Rc-recompeniation  ; 
the  bed  Courfe  the  Judge  can  take,  is,  to  ordain  a  Compt  and 
Reckoning,  and  decern  for  the  Balance. 

N.  An  Affigny  to  a  Debt  for  an  onerous  Caufe,  having 
purfued  for  the  fame  :  Qiueriiur,  If  it  be  allcdged.  That  the 
Time  of  the  Affignation,  the  Cedent  was  the  Defender's 
Debtor,  and  that  he  hath  prcfcni  Adion  for  liquidating  his 
Debt:  Whether  ought  Compenfation  to  be  fullained  upon 
the  faid  Ground,  and  a  Time  granted  to  liquidate  ?  It  is 
ilmighty  That,  the  Cedent  not  being  inhibitc,  nor  any  Dili- 
gence done  againft  hiin,  the  Sum  ajHgned  was  in  commerciOf 
and  might  be  difpofed  of  by  himj  there  being  then  no 
Ground  of  Compenfation,  which  is  de  liquido  in  liqiuduvif 
and  otherMfe  nofi  toUit  Obligationcnu  Vide  Retention  in  Lite- 
ra  H. 

S.  An  Affigny  for  an  onerous  Caufe  purfuing  for  Payment, 
the  Debtor  may  propone  a  Comf  cnfation  upon  a  DcbtJuc  to 
him  by  the  Cedent  the  Time  lA  the  granting  ot  the  Affigna- 
tion :  But  if  the  Debt,  ihc  G.ound  of  the  Compenfatioi),  was 
not  then  liquid,  the  Debtor  cannot  objcA  it  ^   albeit  he  fhouUl 

offer 
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•flier  ro  liquidate  it  inflanter :  For  the  Cedent  could  not  be 
iioaid  up  from  affigningi  upon  the  Ground  of  a  Debt  doc 
then  liqmd^  but  to  be  thereafter  liquidate  agaioft  him. 

Compofttion  for  Entry. 

N.  TF  the  Superiority  be  difponed  or  comprifcd  after  Refi- 
J.  gnation :  ^arimry  whether  what  is  payable  for 
Tcceiving  of  the  Vafl'al  fhould  belong  to  the  former  Superior: 
or  to  his  Succcflbr  by  whom  he  is  to  be  received,  being  frefium 
of  his  Entry  ? 

S.  When  a  Superiority  is  difponed  or  adjudged  after  Re- 
fignation,  //  is  tkoug/jt^  the  Compofition  for  receiving  the 
Va&I  fhould  belong  to  the  Succcflbr  by  whom  only  the 
Vai&i  cao  be  validly  received. 

Comprijer. ' 

i^  tF  after  expiring  of  a  Comprifingy  the  Comprifcr  majr 
^  purfuc  for  Evidents,  being  Incidents  to  the  Right. 

S.  After  a  Comprifing  is  expired,  the  Comprifcr  may 
porfoe  for  the  Rights  and  Evidents:  But  the  Expiration  muit 
cither  be  firfl  dechred^  or  at  leaft  craved  to  be  declared  in  the 
Adion  for  Exhibition  and  Delivery. 

Compriftng. 

y.  f  F  a  Bond  for  an  onerous  Caufe,  tcing  granted  by  %  Per- 
*  ioD  not  inhibited,  and  public  Infeftment  thereupon,  be 
preferable  to  a  Comprifer  who  had  comprifcd  before,  out  was 
lofcft  after  the  Bond  ? 

S.  The  Qgeftion  refolves,  What  Ihonld  be  the  Forjx  of  a 
Wrc  Decreet  of  Comprifing,  and  hovj  long  it  (hould  hinder 
the  Debtor  to  contrafi  Debt  or  difpone  ^  And  certainly,  if 
the  Concprifer  be  negligent,  he  has  himfelf  to  blame  that  did 
sot  cither  inhibite  or  expcde  hi*  Infeftment,  whereby  the 
Debtor  might  have  been  totally  denuded:  But  otherwifc  a 
Creditor  or  Purchafcv  cannot  be  prejudged  by  the  neglcdcd 

Coffipiifisg. 
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As  to  the  Qoeftion,  How  long  the  Compriier  may  delar 
bis  InfefcmcDi,  and  when  he  maj  be  judged  oegligent^  It  %s 
thought^  that  feeing  he  had  the  Remedy  of  an  Inhibition^  any 
Delay  he  can  be  charged  with,  fliould  militate  againft  him. 

N.  If  a  Comprifer  of  Ward- lands  die  before  expiring  of 
tbo  Legal,  will  the  Marriage  of  the  Heir  fall  ?  If  it  fall,  will 
the  Debtor,  if  he  redeem,  be  liable  to  refqnd  the  Avail  ? 

5.  The  Marriage  of  an  Apprifer's  or  Adjudger's  Heir 
ihonld  not  fall  untiithe  Adjudication  expire:  For  it  the  Adja* 
dication  come  to  be  fatisfied  within  the  Legal,  |hen  the 
Adjadgef  draws  only  his  Debt,  and  the  Cafualties  of  the  Ward 
irakes  by  the  Debtor ;  for  it  were  a  great  Hardftiip  that  a 
Creditor  adjudging  Ward- lands  for  his  Debt,  and  thereupon 
obliged  to  fecare  himfelf  by  Ij]fefcment»  ihould  by  his  Deceafe 
have  his  Heirs  Marriage  to  vake,  which  may  be  of  greater 
Avail  than  all  his  Debt.  Nor  can  it  be  thought  reafonablc, 
that  the  Debtor  redeeming  (bould  make  good  to  him  his 
Damage.  But  the  plain  Ground  of  Law  appears  to  be,  That 
a  Creditor  is  allowed  to  adjuge  as  ^vell  Ward-lands  as  others, 
only  for  Payment  of  his  Debt :  And  that  if  the  Debt  be  payed 
before  the  Legal,  be  Ihould  be  difmiffed.  And  therefore  it  was 
of  old  the  PraSicc  of  Exchequer,  to  take  an  Apprifer  enter- 
ing, bound  to  renew  his  Infcftment  after  expiring  of  the 
Legal,  as  judging  that  then  only  he  became  the  King's  Vaflal, 
andiiable  to  the  Cafualties  of  the  Holding. 

N.  CoMPRisiNGs  of  heritable  Bonds,  though  they  be 
upon  the  Matter  legal  Affignations,  fo  that  the  firft  Comprifer 
will  be  preferred  to  the  fccond  Intimating,  in  refpeS  of  the 
previous  public  Soleninity  in  deducing  Comprifings:  Yet  Inti'^ 
mation  is  neceilary  to  put  the  Debtors  in  the  Bonds  €oni* 
prifed  in  mala  fide. 

S.^ALTHo*a  Comprifing  or  Adjudication  of  a  Bond  needs 
not  be  intimate  to  cpmpleat  the  Right;  yet  unlefs  it  be  inti. 
mate,  the  Debtor  paying  bona  fide  to  a  pofterior  Adjodgcr,- 
will  be  acquit.  k\xA  it  is  thought,  the  posterior  Adjudger  ^s 
edam/uum  recepit,  will  flill  retain,  as  bath  been  marked 
^bove. 

//I  If  there  be  a  Neccffity  of  a  Declarator  of  expiring  a 
Legal,  as  there  is  of  a  Conventional  ?  Seeing  in  many  Cafe^ 
there  may  be  much  Equity  for  purging  the  Expiring;    as  if 

the 
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the  Smn  be  all  paid  but  a  veiy  little  Part,  and  the  Laads  much 
aoeed  the  Debt. 

S.  Iv  Apprifings  or  Adjudications,  it  is  n6t  oFual  to  declare 
the  Eipiration  of  the  Le^al  .*  But  its  thought  fafcr  for  ^re- 
Teodug  Qocflions,  to  lei  it  expire  quietly,  unlefs  the  £xpira«* 
(ioo  be  redargued. 

M  Ir  the  Comprifer  come  to  be  Debtor  in  a  Sam  equiva-' 
Icm,  vill  the  CompriEng  expire  ? 

S.  SitiNG  Appriflngs  or  Adjudications  may  eafily  be  ex* 
ti^ihedy  not  only  by  Incromiflioos  within  the  Legal,  buc 
life  by  any  Receipts  of  Moaey  by  the  Apprifcr  from  the 
Debtor:  It  would  feem  to  follow.  That  the  Adjudger  beco« 
mog  Debtor  to  him  in  a  liquid  Sum  within  the  Le^al,  that 
Saailionld  be  a  Ground  of  compenfing  and  extinguiming  per«« 
pctuUy,  both  againft  che  Adjudger  and  his  Am^ny :  And 
vbccbcr  lufeftment  hath  followed  upon  the  Adjudication,  or 
Ml :  For,  whatever  would  extinguiih  the  Debt,  mud  extin- 
{flili the  Adjudication  within  the  Xe^al  in  every  Cafe.  It  is 
tTK,  if  the  Adjudication  were  expired,  and  the  Adjudger 
(ttoU  thereafter  become  Debtor,  it  may  alter  the  Cafe ;  tor 
tben,  tho*  Infeftment  had  not  followed,  the  Adjudger  be- 
comes a  Purchafer.  But  whatever  happens  within  the  Legal 
tim  may  extinguiih  the  Debt,  fliould  alfo  extinguiih  the  Ad- 
Mc^on ;  whether  Infeftment  had  followed  upon  it  or  not* 

MThb  firft  Comprifing  being  reduced  at  thelnftancc  of  a 

pftcrior  Coniprifer  ex  capite  inhititionis,  will  the  firll  Com- 

[rifer  have  Right  to  the  Legal  of  the  Second  ?  , 

Though  the  Debtor  be  inhibited,  may  he  not  aiCgn  the 
Ugal> 

J.  It  appears,  That  a  RedtuJUon  ex  capite  inhibitionis,  is 
^  ay  and  while  the  Debt  the  Ground  of  the  Inhibition  be 
^o&d:  So  that  the  firlt  Adjudger  fatisfying  the  Inhibiier^ 
'^ores  l|is  own  Right:  And  juft  fo  if  ihe  Inhibiter  be  fatisfi- 
fiwithin  the  Lcgafof  his  Adjudication  :  But  if  the  firft  Ad- 
J^crfuifcr  the  iecond  Adjudication  to  expire,  it  will  exclude 
^forever  :  For  then  the  fecond  hath  the  Benefit  of  the 
^praiion ;  and  having  reduced  the  firft  ex  capite  inhititionU, 
lean  have  no  more  Place. 

,  A  Debtpr  inhibited  may  not  affign  the  Legal  remaining 
*  Us  Perfon^  more  than  any  other  Kight :  But  that  does  not 

C  hinder 
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hinder  the  £rft  Adjod^er^  after  having  his  Adjudication  re- 
duced ex  capite  inlnHmmSy  to  get  his  Right  reAored,  b/ 
'  fatisfyiDg  the  Ground  of  the  Inhihitioo. 

N.  \t  Coraprifingj  whereupon  Infcftment  is  not  to  follow, 
and  which  formerly  needed  not  to  ^  allowed,  ought  to  be 
recorded,  conform  to  the  Ad  of  Parliament  i66f .     Jit.     ? 

S.  Bv  the  3  ift  Afl  of  the  Par.  1661,  it  is  ftatute.  That  all 
Compriiings  be  recorded,  for  Information  of  the  Lesgcs: 
Which  feems  to  exclude  the  Cuftom  formerly  in  Ufc  of  a&w^ 
ing  fuch  Coraprifings  only  whereupon  Infcftment  was  to  foU 
tow,  for  a  Warrant  againft  the  Supcrior- 

A^.  Thkre  bcin^  a  Comprifing  againft  a  Principal  and 
'  two  Cautioners  of  their  refpcAivc  Lands;  and  the  Right  of 
the  {2M  Comprifing,  being  acquired  by  a  Pcrfon  who  had 
bought  one  of  the  Cautioners  Lands,  If  that  Perfon  (hould 
difponc  the  Right  of  the  other  Lauds  with  the  Comprifing, 
Sums,  and  Grounds  thereof,  as  to  the  other  faid  Lands,  oqiV 
before  the  expiring  of  the  Legal:  ^udritui\  1.  Ithchatn 
not  fcferved  exprel'sly  the  Comorifiug  and  Sums  thereof  as  to 
Ills  own  Lands,  but  has  only  difponcd  in  the  Terms  forefaid: 
Will  the  Comprifing  extinguifli  as  to  liis  own  Lands,,  fceing^ 
h  could  not  funfid  without  the  Grounds,  and  thefe  are  dif- 
poned?  Answer,  It  is  thou^/jt.  It  will  not  extingirilh,  in 
rcfpcft  the  Comprifing  is  not  fimply  difponed,  but  only  as  to 
the  other  Lands,  and  the  fame  not  being  difponcd  as  to  bis 
own  Lands,  eo  ipfo  it  is  retained  together  with  the  Grounds ;. 
and  it  was  Adum  that  the  Difponer,  by  acquiring  the  Com- 
prifing, (hould  be  thereby  fecurcd  as  to  his  own  Lands:  And 
naving  dtfponed  the  fame  as  to  the  faid  other  Lands,  Law 
prefumeth  that  he  has  retaioed  it  as  to  his  own  Lauds  fn  the 
firfi:  Place,  and  that  it  (hould  be  ei&Auai  as  10  the  other  Lands, 
in  the  fecond  Place  :  And  Ada  agerUium  are  to  be  underftood: 
to  operate  according  to  their  Intention, 

^lueritur  irfo.  If  the  Comprirer  of  that  Legal  (hould  re- 
deem,  who  (hould  have  Right  to  the  Sums;  whether  the 
Difponer,  or  thefe  to  whom  he  has  cUfponed,  as  to  the  other 
Lands,  at  leaft  to  a  Part  of  the  fame  ?  Answer,  If  the  Dil- 
poner's  Intereft  as  to  the  Security  of  his  Lands  amounts  10, 
^r  exceeds  the  Sums  he  will  have  Right  thereto  entirely^ 
feeing  he  is  to  be  fecurcd  in  the  firff  Placc- 

S.  Thi« 
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i  This  Cafe  fcems  to  be  ill  ftatcd,  viz.  Before  expiring 
4 it  Legal.  For,  it  caimot  be  thought  but  that  the  Compn- 
fegot  PaymcDt  from  the  Pcrfon  who  bought  the  Cautioner's 
h^  and  to  whom  he  difcoocd  the  Comprifmg:  Nor  is  it 
talf  to  coocecvc  how  any  Comprifcr  can  difponc  a*nd  eom- 
SBoicate  the  Comprifing  within  tlic  Legal,  without  afligning 
to  ae  Debt  the  Ground  of  the  Apprifing,  cither  for  le&  or 
fcrjDorc  :  So  that  within  the  Legal  an  Apprifcr  may  indeed 
RBdflDcc  feme  Part  of  the  Lands  apprlfcd,  Icfs  or  more  as  he 
tSabfit;  but  he  can  never  comraunicate  the  Apprifing  with- 
wafigniog  the  Debt'ihe  Ground  thereof,  and  fo  Icflcning 
hmu  Security.  And  if  the  Legal  of  this  Comprifing  (houW 
fecomprifed,  and  Redemption  follow  upon  it,  the  Affigny 
Wd  certainly  be  preferred  to  the  Sum. 

M  If  a  Comprifer  infcft  in  Lands  doih  confcnt  only  to  a 
firiicmade  by  the  Debtor  of  a  Part  of  the  Lands  comprifcd, 
Wdiar  Confenc  fccurc  the  Buyer  againft  the  fmgular  Succef- 
fa  of  the  Comprifer,  having  feight  from  him  by  Comprifing 
•rMpofiiiofl.  and  Infcftmcnt  thereupon  :  Seeing  they  may 
JM&adthac  a  Confent  doth  not  denude  hahUifrumf 

^  I.  This  Confcnt  within  the  Le^  will  have  the  Force  of 
thmmda&in,  and  after  the  Legal  it  will  be  of  the  N^tore 
if  alXfpofition:  But  if  the  Comprifer  was  infeft  before  con- 
fegi  and  fliould  afterwards  b^  denuded.  It  is  thought^  the 
fifjbf  would  not  militate  againft  the  Angular  Succeflbr:  Be- 
takzC&n/em  in  this  Cafe  is  x\oi  hdilU  modus,  and  hach  no 
Ittord;  yet  it  would  fignify  more  bejore  than  after  expiring 
if  the  Legal. 

y.  A  Creditor  coraprifcd  the  principal  Debtor's  Lands,  an4 
fac  Time  thereafter  the  Cautioner's  Eftatc;  and  after  the 
&B|prifing  againft  the  Principal  was"expired  (but  yet  the  Com< 


J^  exceeding  his  Debt :  And  is  fatishcd,  at  lead  may  be 
wed  with  hislutromiffion,  and  difpofing  of  the  fame? 

A  Comprifcr,  after  expiring  of  his    Comprifing  of  his 
WtoPs  Eftatc  exceeding  the  Value  of  his  Debt,  intromit- 
*>|»ith  or  difpofing:  of  a  Part  of  the  fame:  Quaritur,  If  he 
•ijcomprife  ^py  other  Eftatc  belonging  to  the  Debtor;  up- 
on 
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on  Pretence  that  he  is  not  fatisfied?  Or  if  the  Expiring  of  the 
Cotnprifing  and  the  making  ufe  thereof  thereafter^  putteth  him 
in  the  fame  Condition  as  if  the  Lands  had  been  difponed  to 
him  irredeemably^  and  data  and  accepted  in  Jblmofietn ;  fo 
that  both  Principal  and  Cautioner,  againft  whom  a  Comprifing 
is  yet  running,  may  pretend  that  the  Debt  is  fatisfied  ;  at  tho 
leaft,  that  the  Creditor  (hould  denude  himfelf  of  that  Com- 
l^nCitig  cum  $trm  caufa  ^  Lamertoun  contra  Mr  John  Fair' 
l)olme. 

S.  If  a  Creditor  firft  comprife  the  Lands  of  his  principal 
Pebcor»  and  thereafter  thole  of  his  Cautioner ;  and  when  the 
Comprifing  againft  the  Principal  is  expired,  (hould  difpofc  of 
the  Lands  therein  contained,  the  Cautioner  may  juftly  plead 
(hat  he  (hould  be  relieved  to  the  Value  of  the  Principal's 
Lands,  juft  as  if  the  PrincipaPs  moveable  Goods  were  poind- 
ed; he  would  be  relieved  to  their  Value.  And  in  e(!ed,  when 
a  Comprifer  difponrs  Lands  after  Expiration  of  the  Legal,  he 
inay  be  thought  to  have  accepted  of  the  Lands  for  his  Debt ; 
uulefs  he  proce((  in  the  contrary  ;  fo  that  he  muft  at  leaft  al- 
low to  the  Cautioner  io  this  Cafe^  the  Value  of  the  PrincipaPs 
^ands* 

And  thus,  if  a  Comprifer  of  Lands  to  or  above  the  Value 
of  hi§  Debt,  (hould,  after  expiring  of  the  Le^al,  go_on  to  com- 
prife  other  Lands  belonging  to  the  Debtor,  as  if  the  Debt  were 
hot  fatisfied,  he  n^ight  certainly  be  obliged  to  count  for  th^ 
Value  of  the  Lands  formerly  apprifcd  and  expired;  or  at  leaft, 
to  denude  himfelf  thereof,  and  affign  thatfirftCoraprifing;  efpe- 
daily  if  he  were  going  on  to  apprife  a  Cautioner's  Lauds.  It 
is  true,  if  a  Creditor  inould  comprife  Lands  of  a  far  greater 
Value  than  his  Debt ;  yet  if  he  reft  fatisfied  with  his  e;^pired 
Apprifing,  he  cannot  be  made  accounts^ble  for  the  Over-! 
value:  But  if  he  reft  not  fatisfied,  but  go  on  to  apprife  more, 
he  (hould  at  leaft  be  accountable  for  the  Value  of  the  Lands 
^rft  apprifed :  For  otherwife  he  might  apprife  his  Debtor's 
Lands  in  infimtum ;  yet  if  he  apprife  never  fo  many  Lands 
within  the  Legal,  the  fame  will  hold  ;  and  the  Expiring  of  th^ 
|L»egal,  will  give  him  the  irrejeepiable  Right. 

N.  A  Comprifer  of  Lands  holden  Ward,  being  ipfcft  j 
^uaritur.  If  thefc  Lands  will  ward  by  the  Deceafc  of  th^ 
Comprifer;  and  if  the  Marriage  of  the  apparent  Heir  wiH 
f^U?  Ra^Q  dubita/idi,  A  Comprifer  is  bu^  an  m/oiw-Vaflal  for 

Security 
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Secuncy  of  his  Debt ;  and  upon  that  Confideration  fach  a 
Sight  inf  England  is  confidcred  as  a  ChatteL 

If  the  Coinprifiag  be  redeemed,  will  the  Debtor  be  liable 
to  rcfuDd  the  Damage  fuftained  by  the  Ward  and  Marriage  I 

Quaritury  If  the  w  ard  of  the  Comprifcr's  Heir  will  deter- 
miDe  and  expire  upon  iheRedempuou? 

S.  It  is  already  anfwercd.  That  neither  Ward  nor  Marriage 
fiiould  fall,  unlefs  the  Comprifing  expire;  and  if  it  expire  nor, 
buc  be  faiisfied  within  the  Legal,  then  the  Cafualues  will  fall 
by  the  Death  of  the  Debtor;  yet  as  to  the  Ward  of  the  Lands 
apprifed,  it  may  be  thought,  the  Superior  (hould  not  want  a 
Vaillal,  nor  his  Service;  and  thai  the  Ward  vakcsbythe  Appri- 
fer's  Death ;  and  that  this  ma)  be  imputed  to  the  Debtor,  wbp 
ftoold  therefore  relieve  the  Coroprifer  of  his  Damage;  lince 
the  Debtor  did.  occafion  it.  But  on  the  other  Hand  it  may  be 
thought.  That  fince  the  Law  allows  Creditors  to  comprife  even 
Ward  Lands  ;  and  that  the  Superior  gets  a  Year's  Rent  for 
his  Entry;  the  Superior  (hould  expeS  no  other  Cafualty  by 
the  Comprifer ;  unlefs  the  tomprifing  expire  ;  for,  if  it  be  fa- 
tisficd  within  the  Legal,  he  ftiould  only  expefl  his  Cafualtiesby 
the  Debtor  his  old  Vallal.  But  if  the  Ward  of  the  Comprifcr^s 
Heir  (hould  fall  within  the  Legal,  no  Doubt  it  would  expire 
upon  the  Redemption. 

A^.  Quid  juris  in  that  Cafe  of  proper  Wadfets,  if  the  Debtor 
afcer  Redemption  will  be  liable  to  refund  the  forefaid  Damaged 
Tlic  Difference  being,  that  a  Comprifing  is  an  involuntary 
Right,  and' the  Wadlet  voluntaiy  ;  fo  that  the  Creditor  fcem- 
eih  CO  take  his  Hazard. 

S.  In  z  CompnGvig  the  Creditor  is  necejffitaie  to  comprife  > 
and  the  Law  obliges  the  Superior  to  enter  him ;  and  the  Supe- 
rior lias  his  Reward  for  it :  So  that  here,  all  is  involuntary, 
but  for  the  Benefit  of  Commerce,  and  by  Force  of  Law.  And 
therefore  its  ftill  thought  no  Cafualty  Ihould  vakc  by  a  Corn- 
prifcr  entered  by  the  Superior,  though  in  Ward  Lands,  before 
Expiring  of  the  Legal.  BiJt  in  a  proper  Wadfct  all  is  volun^ 
tnry  -•  The  Wadfetter  gives  his  Money  for  fuch  a  Security,  and 
flionld  know  the  Nature  of  the  Holding ;  and  the  Superior  re- 
ceives him  as  his  Vaflal;  fo  that  it  is  mught  the  Wadfetter  of 
Ward  Lands  doth  in  this  Cafe  take  his  Hazard  of  the  CafuaN 
lies  that  may  vake  by  him,  as  he  does  of  the  Fruits:  and  that 
the  Grautcr  of  the  Wadfet  paying  the  Sum  in  the  Reverfion, 
jan  be  no  farther  liable  for  the  Damage  of  the  Wadfetter's 

Cafualties^ 
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Cafuakics ;  cfpccially  fincc  the  Wadfcttcr  has  i  Remedy,  bf 
providing  in  a  Claufc  of  Rpquijition,  that  he  may  require  his 
Money  when  he  will ;  but  after  Redemption  the  Wadfetter's 
Ward  would  dill  ceafe;  and  the  Granterof  the  Wadfet  comes 
to  be  again  VaiTalj  and  of  old  was  r^^eotred  by  a  Lptcer  of 
Regrefs. 

N.  If  Lands  be  comprifcd  from  a  Pcrfon  who  has  no  Right 
thereto  for  the  Time,  but  acquires  thercaitcr  a  Right,  whether 
the  faid  jiis  fupervftdens  will  accrefce  ? 

,S.  If  the  Debtor  had  neither  Right  nor  Colour  of  Rifjbt  to 
the  Lands  apprifed;  it  maybe  thought  thisCompriiing  is  in^ 
mis  I  and  that  a  fecosd  Comprifing,  led  after  the  Debtor  ac- 
quires a  true  Right,  fliould  be  preferred  j  but  if  ihe  Debtor 
bad  any  Right  or  Ground  of  Right  the  Time  of  the  firft  Com- 
priiiogy  After-acquifitiops  may  be  thought  to  accrefoe. 

N.  If  there  be  a  Difference  betwixt  a  Coroprifer  and  a  Buyer 
from  an  intcrpofed  Pcrfon,  who  has  acquired  a  fraudulent 
Right,  viz.  That  a  Buyer  acquires  a  Right  for  an  oneroos 
Caufe,  and  it  is  juft  and  the  Interefl:  of  CominercCj  that  be 
Ihodd  not  be  prejudged;  whereas  a  Comprifer  does  only 
Kligcnce  upon  his  own  Hazard,  and  the  Right  tranfu  mm 
Jua  cau/a  et  Me  f  ' 

5.  By  the  Adl  of  Parliament  x6ii,  a  Right  in  Defraud  of 
Creditors  may  be  reduced ;  but  if  he  who  purchafed,  though  ia 
Defraud,  (hould  again  dii'pone  for  an  onerous  Caufe,  the  Recci*^ 
ver  of  this  Dirpoiition  would  be  fafc :  But  it  u  tboudn^  aCom« 
prifer  from  this  Purchaler  would  not  have  the  famelmmunity  < 
for  he  coniprifes  or  adjudges  out  of  Ncceffity,  and  muft  take 
bis  Debtor^s  Right  as  it  is;  whereas  the  Intercft  of  Commerce 
4otb  favour  th&  fccond  honeft  Appriler.  But  of  this  after** 
wards* 

^  N*  A  Right  being  acquired  bona  fidcy  from  a  Perfon  not  in- 
hibited, after  Comprifing,  and  being  infeft  before  the  Compri^ 
Jer:  Qu(tritur ^Vfrxcthtr  he  or  the  Comprifer  will  be  prefera- 
ble? Ansm  er,  The  Lords  found  in  the  Cafe  of  Sir  Patrick 
Nijbet  aud  ILunUton^  'that  the  Comprifer  fliould  be  preferred; 
which  appears  to  be  hard;  feeing  a  Comprifing  is  only  jus  ad 
rem  and  a  legal  Difpofition  ;  and  the  firft  complete  Right  by 
{ufcftment  fcems  to  be  preferable ;  and  a  Comprifer  docs  not 
Import  ifitlum  lit'tgiofi ;  feeing  the  Debioi*'s  Right  is  without 
tjiicftion:  Aud  the  Qucftion  is,  Whether  the  Comprifer  or  the 

Receiver 
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Receiver  of  the  Dirpofition  fiioukl  have  Right  to  that  vhidi 
is  DoqiieftioDablc  in  icfelf  ? 

S.  A  Right  being  acquired  from  a  Perfoo  iK>t  iftbibite ;  but 
eooiprired  lrom>  and  the  Acquirer  ioffft  before  the  Conprifer; 
oar  Author  thinks  it  hard,  that  the  Lords  Qiould  have  preferred 
the  ComprifiDg;.  but  it  has  certainty  happened,  becaufe  the 
Compriiin^  wasr/icf»f;  for,  if  the  denouncing  of  Lands  to  bg 
^prifed  will  hinder  the  Debtor  to  drfponc  in  Prejodrce  of  a 
leccac  DcDunciatiou;  multo  1)1^^/  a  Comprifing  Ihould  hinder 
10  di^xHie  to  the  Prejudice  of  a  recent  Cotnprifer.  And  there- 
fore as  hath  been  laid  above,  fince  there  is  no  Time  prefixed 
in  tUs  Matter^  the  Gomprifer's  Delay  or  Diligenu  ibould  be 
the  Rule 

M  The  Debtor,  or  thefe  who  have  Right  to  the  Legale 
rcdeemiog  from  the  apparent  Heir  of  the  Comprifcr  \  wheuier 
doth  the  Kedcmption  faft  the  Coarfe  of  the  Ward  and  Marriage 
if  the  Heir  be  not  fourteen  Years  of  Age  ?  Answer,  Affirma^ 
dvei  quia  refolmo  jure  fiincipali  refolvuntur  confequemuu 

S.  This  fnppofeth,  That  the  Ca/uakies  fall  by  theCompri* 
Jir*j  Deaih  wuhm  the  Legal,  \vh\ch,  it  is  thought,  fhuuld  not 
be  allowed  :  albeit  our  Pradique  hath  inclined  that  way ;  for 
hmf;  a  Comprifer  comprifes  out  of  Neccffity  for  Payment  of 
hb  Debt,  and  the  Law  allows  him  to  do  fo ;  and  alio  gives  to 
(he  Saperior  a  Year's  Rent  for  his  Entry  ;  it  feems  unteafon- 
^e  (hat  the  Comprifer  Ihould  be  farther  troubled  within  the 
Legal.  Indeed  if  the  Legal  expire,  then  he  is  no  more  coefi- 
dered  as  a  Creditor,  but  as  a  Purchafer  j  but  otherwife,  if  he 
be  redeemed  within  the  Legal,  the  Debtor  returns  to  be  Vaflal^ 
and  the  Cafualties  (hould  only  vake  by  him. 

M  Will  not  ihe  Debtor  be  liable  not  only  to  pay  the 
Debt,  but  to  refund  che  Prejudice  the  Creditor's  Heir  fuftain» 
upon  Occaiion  of  the  falling  of  the  Cafualcy  of  Ward  and 
Marriage  by  the  Dcccafe  of  the  Debtor?  Answer,  /fffimtOf- 
the,  aad  che  Creditor  and  his  Heirs  Ihould  be  indenmes:  It  be- 
iDg  the  Debtor's  Fault  that  they  are  forced  to  comprife,  and 
chat  the  Compriftng  is  not  redeemed. 

5.  This  Qucftiou  is  not  clearly  ftated:  For,  if  the  WanI 
and  Marriaee  be  allcrdgcd  to  fall  by  tlie  Death  of  the  Creditor 
within  the  Legal,  it  is  thought  ihcy  fall  not.  And  if  they  (hould 
£dUii  would  be  uorealbnaSle  to  make  the  Debtor  to  incnr  the 
Prejudice  thereof;  and  much  Icfs  (houH  the  Creditor.  But  if 
the  Cafualties  fall  by  the  Dccealc  of  the  Debtor,  they  cannot 

effcft 
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effcd  the  Creditor  or  bis  Heir,  who  muft  ftill  be  indimms**  Bu9 
the  plain  IfTue  is.  If  the  Debtor  redeem  within  the  Legal,  the 
Cafualtics  will  take  Place;,  and  if  he  redeem  not,  and  the  Cre- 
ditor becoipc  Proprietor  and  Vafl'al,  the  Cafualties  will  only 
£sl11  by  him,  and  after  the  Expiration. 

N.  Whether  a  Difcharge  does  extinguifli  a  Comprifing, 
the  Creditor  granting  to  be  fatisfied;  in  the  fame  Manner  that 
Intromiflion  within  the  Years  of  the  Legal  doth  extinguifli 
the  fame  ?  Answer,  If  there  be  no  Infeftment,  a  Difcharge  is 
fufficient ;  but  if  there  be  Infeftment,  there  muft  be  at  Icaft  a 
Renunciation  regiftrate  in  the  Regiller  of  Reverfions. 

5.  A  Difcharge  or  any  bare  Receipt  of  Money  by  an  Appri- 
fer  within  the  Legal,  extinguilhes  the  Comprinng;  and  that 
from  the  Parity  of  the  Afi  of  Parliament ;  which  allow?  all 
Intromiilions  within  the  Legal  to  extinguifli ;  for  in  cfFed  du* 
ring  the  Legal,  any  Manner  of  Payment  extinguiflies  a  Com* 
priung ;  whether  Infeftment  havcfolUwed  upon  it  or  nou 

N.  A  Comprifingteing  redeemed,  whether  doth  the  Debtor's 
Ripht  and  Infeftment  revive,  or  muft  there  be  a  new  Safinc, 
and  what  way  ihall  the  Debtor  be  refeafed?  Answer,  There 
muft  be  a  new  Safine;  and  the  fame  Way  is  to  be  taken  as  in 
the  Cafe  of  a  Regrefs;  feeing  the  Comprifcr,  as  he  has  a  legal 
Re Verfion,  fo  there  is  a  legal  Regrefs. 

S.  A  Comprifing  being  redeemed,  the  Debtor's  Right 
doth  revive,  either  by  a  IRenunciation  duly  regiftrate,  or  a 
Declarator  of  Redemption  ;  but  to  imagine  that  the  Debtor 
muft  have  a  new  Safine  in  this  Cafe,  is  without  Ground  ;  nor 
is  there  any  Regrefs  or  known  Method  in  Law  to  obtain  it. 

N.  Quariiur,  If  a  Comprifing  as  to  all  Effefts  be  equivalent 
to  a  Refignation?  Rath  dubitandt,  That  a  Comprifing  is  not 
only  a  legal  Diipofition,  but  the  Comprifer  may  be  immediate- 
ly infcft  upon  the  fame,  as  iipon  a.  Refignation,  though  the 
Debtor  dcccafe. 

S.  A  Comprifing  //  a  legal  Difpofition,  and  the  Comprifcr 
may  be  thereon  infcft,  though  the  Debtor  be  dead:  Bur  a  Re- 
fignation js  alfo  a  Diipofition;  and  the  Receiver  thereof  may 
now,  by  Aift  of  Parliament  1693,  ^^  infcft  thereon^  though 
the  Diiponer  and  Refigner  be  dead. 

N.  If  a  Comprifcr  get  a  Right  to  the  Legal  of  his  own  Com- 
prifing, before  it  expire  by  another  Appriiing :    And  {o  dein. 

cep$ 


Refohcd  and  Anfwcred.  gy 

^s  if  there  be  more  Comprifio^  whereof  the  firft  Apprifcr 
obtains  Right  withiD  the  refpeAive  Legals:  ^tutrimr,  Whea 
the  fame  do  expire  ?    Cogitofidum. 

S.  If  a  Comprifer  gcr  a  Right  to  the  Legal  of  bis  own  Ap^- 
priiing  before  it  expire  by  acquiring  the  fecond  ApprifiDg 
thereof^  and  fodeim^fis  it  may  be  thought  he  acquires  Righc  to 
hb  own  Legal  to  fecure  himfelf  againll  the  Expiring.  And  if 
the  firft  expire,  although  there  may  be  a  Legal  of  the  Legal 
thereof;  yet  it  can  fignify  nothing  where  the  Legal  of  the 
firft  is  expired :  And  therefore  tn  this,  Cafe^  whoever  bath 
Right  ro  redeem,  (houtd  redeem  within  the  Legal  of  the  firft ; 
and  if  he  have  no  Right  immediately  to  the  L^al,  bccaufe  of 
the  Comprifer's  acquiring  the  fecond  Compriung  thereof,  he 
ihould  redeem  i\iz  Jecwid  and  alio  the  Jirfi ;  but  all  within  the 
L^al  of  the  firft.  '    - 

ft 

iST.  If  a  Royal  Burgh,  or  others  having  Power  to  receive 
Val&ls  upon  Rcfiguation,  has  Power  likewife  to  receive  upon 
Compriuogs:  And  if  in  that  Cafe  any  Compofition  be  due  to 
them  I 

S.  AwY  Superior  having  Power  to  receive  Vaflals  upon  Re- 
fignationsy  ma^  alfo  receive  them  upon  Comprifing  ;  and  a 
BuTgh  Ji^perior  tn  the  Cafe  may  do  the  fame,  and  claim  the 
Compofition  ;  and  '/£r  thought  will  alfo  have  the* Benefit  of  tlve 
RrtraSus,  which  the  AA  of  Parliament  gives  to  the  Superior 
agp^nft  tbe  Comprifer,  by  offering  to  ps^y  the  Debt, 

N.  If  the  Lands  b&  comprifed,  how  (hall  the  Duties  be  di- 
fidcd?  Answer,  If  any  Fart  of  the  Lands  be  fown  before 
the  Comprifing,  the  Increafe  will  belone  to  tbe^  Comprifer  : 
And  if  the  Lancfs  be  fet,  the  Time  of  tnc  Comprifing  is  tp 
be  confidered  :  For,  if  the  Comprifing  be  bcforfc  Whttfunday^ 
the  Comprifer  will  have  Right  to  the  whole  Duties ;  and  if 
it  l>e  before  Martinmas^  he  will  have  right  tp  the  Half:  And 
if  after  Martiwnas  to  no  Part  thereof. 

S.  Ir  thp  Debtor  poflcfs  naturally,  the  Comprifer  will  have 
Right  to  the  Increafe  of  tbe  Lands,  fown  before  Comprifing  : 
fo  that  here,  Mejfp  fementem  nonfequetur,  becaufe  of  the  inicr- 
Tciiing  Compriung :  But  if  the  Lands  be  in  Tcnendry  before  the 
Comprifing*  the  IcgalTerms  of  fVfntfimday  and  hfariimms  mull 
regulate  tbe  Punes.  a^  above* 
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N.  The  Soperior  being  chained  with  Horoing  to-  refcdfe 
a  Comprifery  and  bein^  denounced)  will  he  be  liable  for  Da- 
mage and  Intereft;  if  either  he  iofeft  a  fecond  Comprifer,  or 
a  Precept  be  diredout  of  the  Chancery  for  infefting  of  himi 

S.  A  Charge  by  a  Comprifor  to  the  Superior  is  equiparate  by 
the  AA  of  Parliament  ^f,  to  the  Comprifer's  being  infeft  ; 
for  that  AA  declares  the  iirfl  efiedlual  Apprifing  t^  be  either^ 
in  refpeft  of  Infeftment  following  thereupon^  or,  the  iirft 
rJir/K7Z>K/i|^^»trtf  for  obtaining  the  fame  :  And  this  exaS  DUU 
^emeis  faid  to  be^  a  Charge  of  Horning  duly  pven.  Whence 
It  follows,  that  the  Superior  nehhcr  needs  to  fufpend,  nor  is 
is  liable  in  Damage )  and  that  the  Gomprifer  hath  as  little 
Need  to  difcufs  the  Suipeniion,  and  is  in  as  little  Hazard  of 
Damage :  Tet  it  may  be  necefTary/  that  a  Gomprifer  (hould 
puOi  his  Diligence,  by  difcuffing  a  Sufpenfion,  or,  denbuncuig, 
and  thereon  obtaining  himfelf  mfeft  m  the  ordinary  Courle, 
in  cafe  his  Apprifing  mould  expire.  For,  in  that  Event,  he 
cannot  have  a  com  pleat  Right  for  Tranfmiifion  undl  he  be  in- 
fch  ;  nor  can  he  atanylime  remove  Tenants*  until  hp  be  in* 
feft. 

N.  If  Upon  the  Redemption  of  a  Comprifing,  the  Superior 
Vill  be  obliged  to  infeft  the  Redeemer,  greAsf 
Quid  Juris,  Ir  the  Redeemer  be  another  Creditor  i 

S.  Upon  Redemption  of  a  Comprifing,  the  Debtor,  as  is 
plready  faid,  returns  to  his  Right  either  upon  Renunciation  or 
Declarator  of  ExtinAion,  and  needs  not  any  new  Safine  up- 
on it*  But  if  the  Redeemer  be  a  fecond  Comprifer,  then  he 
muft  alfo  pay  a  Compofition,  if  not  already  infeft  \  but  if  aU 
ready  infeft  he  hath  no  more  to  pay,  but  to  get  a  Reounciacion, 

N.  Qtueritur,  Iv  Comprifings  be  equivalent  to  Difpofitions 
and  Refighation  following  upon  the  fame,  ib  that  the  fird 
Gomprifer  is  preferable  to  others  even  before  Infeftment  ? 
Answke,  That  Comprifing^  are  only  legal  Difpofitions,  and 
do  not  denude  the  Debtor  without  Infeftment ;  whereas  Re- 
fignation,  being  made  in  the  Superior's  Hands,  and  accepted^ 

doth  denude. 

« 

S.  CoMPRisiNGs  are  legal  Difpofitions:  And  as  Difpofitians 
are  preferred  according  to  the  Infefrments  following  00  theih, 
io  are  Comprifings  ;  laving  the  Specialty,  Tbat^  upon  a  Gom^ 

prifing 
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prifii^  a  Charge  to  the  Superior  is  fufficieot :  And,  tho*  Re-^ 
figoaaonjn  the  Siqierior's  mods  beiofi;  accepted, doth  denude: 
Tec  is  certaun,  thac  if  udoq  zfeconi  KefignatioQ  the  firft  In^ 
fifimaU  be  cakeo,  chaty^co^,  will  be  preferred* 

;  M  What  is  the  Rcafofi  theOi  That  after  ComprifioEf  it 
IS  found  chat  the  Debtor  not  inhibited  caaoot  difpone  Id  Tre-r 
JQdice  of  the  Comprifer  ?  Answer,  That  the  Law,  and  the 
Judge,  who  is  Lex  atdmata,  havine  injiibfidium  difponed  16 
the  Creditor  the  Debtor's  Lands;  the  fame  is  fo  aifeded  by  the 
l^al  OHigeDce,-that  the  Debtor  is  denuded  as  to  that  Effed, 
that  Jie  £aD  do  oo  volnntarv  Deed  to  prejudge  the  Creditor  | 
vkbouc  prejudice  nevertheleis  of  more  exad  and  complete 
DiKgence  of  other  Creditors^  who  obtaining  Infeftment  will  be 
preferred  to  the  firft  Compnfcr:  As  in  the  Cafe  of  Moveables 
after  Arreftment^  the  Debtor  cannot  difpone  the  fame ;  and 
yet  mzj  be  evided  by  ahochef  Creditor  oy  way  of  Poinding. 

5.  The  Debtor  afterComprifin2  cannot  indeed  di/p&rte  if  the 
Comprifer  be  not  in  mora :  But  ifthe  Comprifer  be  in  nsora, 
as  hatb  been  faid,  it  will  not  have  the  Effeft  of  an  Inhibition 
to  hinder  a  pofterior  Difpofitlon  and  Infeftment  upon  it^  to 
be  preferred*  But  ftiU  iti  the  Concourfe  of  two  ComprifingSi 
Acfitond,  if  firft  infeft,  will  be  preferred^  without  inquiring 
whether  the  firft  was  bi  mora  or  not. 

M  Ir  a  Superior  be  content  to  take  a  Right  to  a  Compri* 
£og  of  Lands  holden  of  him,  not  being  willing  to  enter  the 
CoDspriier  :  ^tutrisuTf  If  he  may  claim  a  Year's  Duty  when 
the  Laoda  are  redeemed  f  Answsr,  N:f^ativef  And  he  is  in 
the  lame  Cafe,  as  if  he  had  comprifed^himfelf ;  fo  that  as  he 
canooc  in  that  Cafe,  neither  in  the  other,  can  he  claim  any 
Comfofidoa ;  in)  relpeS  the  fame  is  granted  only  that  the 
Superior  fliodd  not  be  prejudged  by  obtruding  a  Vaflal  upon 
him  againft  his  Will* 

SL  If  a  Superior,  nut  willing  to  enter  the  Comprifer, 
flKMild  pay  the  Debt«  and  take  a  Right  tq  it  himfelf ;  the 
Debtor  redeeming  will  not  be  obliged  to  pay  him  a  Year's 
Dacy :  For  that  is  only  ^ven  by  Law  to  the  Superior^  when 
he  is  forced  to  change  his  Vaflal. 

AT^Ij,  hy  the  Firfi  AS  ^PatUament  anent  Comprifings, 
aCompofition  was  due  to  the  King }  Awswan,  It  is  thought, 
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not:  There  being  a  Difference  betwixt  the  King  and  other 
Superiors  ;  in  refpeft  the  King  is  Pater  Pgifiaj  and-  all  the 
Lieges  being  his  Subje£b,  it  cannot  be  faid  that  he  has  aof 
Prejudice  by  the  Change  of  his  Vaflal  :  And  long  after  the 
faid  AA  of  Parliament^  Signatures  were  not  pad  upon  Com* 
prifings,  but  Comprifings  lay  at  the  Signer,  and  were  the 
Warrant  of  Charters  under  the  Great  Seal.    * 

To  try  when  that  Cudom  was  changed,  and  "^hat  Warrant 
was  for  changing  the  fame. 

S.  WHfeN  the  Exchequer  do  pafs  Signatures  upon  Compri- 
fings, they  may  take  the  known  Campofition,  which  is  ien 
Mcrks  of  we  Thou/and,  whatever  the  former  Cufl!on>  was :  Nor 
doth  it  indeed  appear,  when  or  kow  it  was  changed  ;  bat  'tis 
like,  it  hath  been  done  by  Rule  of  Exchequer. 

N.  A  Perfon  having  comprifed  Lands,  and  having  granted 
Bond  that  he  being  fatisfied  of  the  Sums  due  to  himfelf,  and 
of  the  Sums  due  to  another  Perfon,  and  that  .other  Perfon  be- 
ing relieved  of  his  Cautionry  for  the  Debtor  ;  the  Comprifcr 
ihould  denude  himfelf  in  Favours  of  the  Debtor  :  And  the  faid 
Comprifer  havin^thereaficr  difporfd  the  Right  oftheCoiripriUng, 
butwith  the  Rigntofthc  faid  Backbond  exprcfsly  providcdin  the 
DifpofitioD  and  the  Procuratory  of  Refignation  therein:  ^turi- 
iur,  If  there  be  no  Mention  in  the  Saiine  that  the  Right  is  witk 
the  faid  Burden,  whether  the  Comprifcr  will  be  ftilT  liable  by 
the  faid  Backbond  by  the  Perfons  in  whofe  Favours  it  is  concei- 
ved ?  And  2^0,  If  the  faid  Backbond  will  militate  againftafingu* 
larSucceflbr  acquiring  a  Right  from  the  Afftgny  to  the  Compri- 
fing  ?  Answer,  It  is  thoueht  both  the  Comprifer  and  the 
Perfon  having  Right  from  him  with  the  Burden  of  the  Back- 
bond, will  be  liable.  3^/0,  A  lingular  Succeflbr  will  not  be 
liable,  unlefs  the  faid  Provifion,  That  the  Right  Ibould  be 
with  the  Burden  of  the  Backbond,  be  irt  traditione^  and  in  the 
Safinc. 

S.  Backbonds  granted  by  Comprifers  are  commonly  c- 
fleeiued  real.*  And  it  is  thought,  that  even  in  the  Cafe  pro- 
poned of  a  Bond  to  the  Debtor  innovating,  as  it  were,  the  le- 
gal Reverfion  ;  a  fingular  Succeflor  will  be  liable  to  the 
Backbond  ;  though  it  be  not.  mentioned  in  his  Safine.  But 
the  Import  of  Backbonds  is  to  be  undcrftood  of  fuch  as  are 
given  at  the  leading  of  the  Apprifing,  or  at  Icaft  before 
.txpiration  of  the  Legal:  For,  after  Expiration  of  the  Legal, 

cfpccially 
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dpeciaUyin  the  Cafe  of  Infeftment^  a  Backbond  ffioqid  not  mi* 
Uute  againft  a  fingular  Sqcceflbr. 

• 

N.  Qtueriturf  What  Way  (hall  the  Apparent  Heir  have 
the  Right  of  the  Lands  comprifed,  where  (heCompnfiDg  is 
extiDguiihed  by  Intromiffion,  if  it  be  doc  by  Senrice  aa  Heir  f  ' 
bis  Father  i  Answer,  He  may  give  in  a  Bill  to  the  tiordi^ 
or  intest  AdioD  againft  the  Superior  on  that  Ground,  That 
the  Lands  are  in  effect  redeemed  and  fatisfied  by  Intromit 
fion;  and  that  the  Superior  and  Creditor  being  conveened^  it 
oi^hr  to  be  declared,  that  the  Lands  are  redeemed/  and  the 
Creditor  ought  to  renounce,  and  the  Superior  be  decerned  to 
infcft. 

S.  An  apparent  Heir  of  a  Debtor  from  whom  Lands  are 
oomprifed^  and  the  Compriling  extinguiOied  by  Intromiffions* 
may  (crve  and  infeft  as  He^r,  and  then  declare.^  For,  Inquefts 
do  not  ftop  to  ferve  Heirs  in  Special^  unlefs  Oppofition  were 
made  on  an  expired  Appriflng;  and  hardly  then  :  Hot  if  the 
lw{viic^  Jhould  ftop,  the  apparent  Heir,  on  a  general  Service 
mzj  declare. 

N.  When  a  Perfon  is  denuded  by  Infeftment,  and  yet 
the  Infcftment  and  Difporttion  whereupon  it  proceeds,  is  re- 
dodble  upon  the  k&  of  Parliament,  as  being  in  Fraudem  Cre^ 
fiioris-:  Qtutritur,  What  Coorfe  the  Creditor  ihall  take,  and 
whether  be  ihould  firft  reduce  before  he  comprife?  Ratio  dw 
Utandi,  That  if  he  comprife>  the  Debtor  being  divefted,  as 
find  is,  there  is  nothing  in  bis  Perfon  to  be  comprifed.  An« 
sw£R,  It  is  thought,  it  is  fitter  to  reduce,  and  then  to  corn- 
prife  ;  becaufe,  after  the  Creditor  has  been  at  the  Charges  of 
comprifing,  there  maybe  Difficulty  in  the  Redudion :  And  yet 
npon  other  Coniiderations,  it  may  be  fitter  firft  to  comprife ; 
in  refpeA  the  Lands  may  be  comprifed,  both  for  the  Debt  of 
the  Difponer,  and  tho  Debt  of  the  Peifon  to  whom  the  Sight 
is  g^ven. 

S.  The  Lords  of  Seflion  have  fcrupled  of  late  to  reduce 
ex  cajnte  Inhiiitionis,  unlefs  the  Inhibiter  firft  adjudge ;  left 
the  Dfmnmum  ihould  be  in  pendemi,  But  formerly  the  Inhi- 
biter firft  reduced  (as  our  Author  here  advifcs)  to  make  fure 
Work ;  left  when  he  had  been  at  the  Pains  to  comprife,  he 
ihould  fail  in  his  Redu<5lion,  and  lofe  hisKxpeoces :  However^ 
it  is  certain,  that  in  either  Cafe^  the  Creditor,  or,  the  Inhibi- 
ter, may  comprife  fii'ft,  if  they  will.    For,  the  Suggeftion, 

That 
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That  there  is  Ibeii  Nothing  m  the  Debtm^s  Perfin^  to  le  emn^ 
frifigd,  is  of  no  Value;  there  being  a  Ground  for  the  RtinSkn 
that  mar  after  enfue. 

Iffcftntents  upon  Comprifwg.  -^ 

M  \)[7H]£N  there  is  a  Qlaufe  in  a  Charter  upon  Coroprir 
VV  fing^  TTiat  if  the  .Comprifing  expire,  another  In* 
feftment  ihould  be  taken  within  Year  and  Day,  otherw]r<r  the 
Infeftment  to  be  void:  ^lutritur,  What  is  the  £0ed  oC 
chat  Provifion^  if  it  mav  be  purged  ?  2do,  If  ano^cr  Com- 
prifer  may  objeA  the  iaid  Nullity  { 

S.  This  appears  only  to  be  the  Superior*s  Intereft:  And 
the  Sunerior  ordinarily  doth  not  object  it ;  becaufc,  he  faplda^ 
the  firft  Infeftmenton  the  expired  CompriiiDg,  to  be  fuffid^t 
to  fix  hisValTaU        . 

Conditio^ 

Jtr.  "/CONDITIO  eft  adjcaio,  qua  id  quod  dan,  ant 
.  '.  V.J  '*  fieri  volomus,  confertur  in  aliquem  cafum  et  fu(- 
*<  pendit  obligationem. 

^^  Couditiouc  impoffiUli  adjeday  contradus  eft  nuUius  tno- 
^  naentiy  et^oncrahcntes  lu^ere  videntur :  fecusin  fpoaialibua 
'^  ct  ultifiiisTOlttniafibusiD^qBibus  favore  Matrimonii  etulciinse 
^'  VoUintacb,  tales  Conditiones  habentur  pro  non  fcriptis.'* 
Cbrifleru  ds  Spon/aUbus,  ^uafi^  14.  >    ' 

S.  Qmdido  is  here  well  defined  to  bti  jldjeOio,  qua  id  fiod 
dari  mu  Jien  volumtiUf  confertur  m  aSquem  cajuni,  and  it  ig 
(aid,  fu/penderp  OtUgationenL  But  Debates  upon  Conditiooi 
uc  very  many,  as  imoi  Whether,  a  Condition,  or,  onl^  a 
Modus,  or^.othdr  Quality^  ido.  Of  whatJKind  the  Conditioa 
is.  3^0, 1?  it  fufpend  the  Obligation,  or,  only  the  Perfonnattce* 
And  thev  well  delervc  to  be  confidered. 
n  It  is  her«  £iid|  That  Qmditiofie  itf^ffiUU  adjeSa  Contraihu 
aus  OUigatiom,  it  renders  them  null :  And  that,  aJ^eSaJpofh 
faSbuj,  et  uUims  -  voktntatibus,  habetur  fro  non  adjeSa*  But  it 
may  be  thought.  That  fuch  a  Condition  in  fponfabbus  (houU 
poft  of  rail .  argoe,  Contrahentes  ludere,  et  mbil  ferioagere; 
and  therefore  make  them  void^  nMo  res  fit  integra. 

Cotfeffions 
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f  F  a  Confeflfoo  be  emicted  and  figned  befbre-che  Judge 
^  in  the  CrimiDal-Court,  may  the  Panoel  recraft,  and 
DOC  adhere  to  it  before  the  Affize,  fo  that  the  Inqueft  eaanot 
proceed  oo  it  as  Evidence  and  clear  Probation  \ 

Minors  havbg  coofeflS^d  honous  Crimes,  may  they  defirt 
to  be  reponed  upon  Pretence  of  their  Age,  though  ihey  do 
DOC  pretend  and  clear  that  their  Confiefion  was  upon  Error  or 
Mifbkef 

5..  The  Confeffion  of  a  Criminal  mtift  be  emitted  befine 
the  Affisx  in  Judgment ;  or  otherwife  is  not  probative :  Ad4 
though  it  be  emitted  before  the  Judge;  yet  it  may  be  re- 
traftcdf  before  the  Affize* 

A  Mimr  is  both  doR  capax  and  pnnifliable  for  CridM,  evep 
fcsna  or£naria,  after  fixtcen  Years  of  Age :  And  therefore  hi^ 
Confeffion  in  Judgment  before  the  Aifize,  Ihould  alfo  be  pro* 
baiive  againft  him. 

Cfinfimatim.; 

N0,  A  Feu  of  Churdi-Lands  being  Neither  confirmed  by  the 
x\  Pope  nor  King,  If  the  Confirmation  by  the  King,  i>f 
Rights  granted  thereafter  by  the  Feuer  to  be  holdcn  oftbe 
King,  mil  fupply  the  Want  of ^*  Confirmation  of  the  Original 
Charter? 

S.  Thsre  is  a  General,  That  all  Feus  of  Kirk-lands  Ihonld 
be  confirmed  by  the  Kioj?:  But  though  a  Feu  of  Kirk-lands 
be  fidthcr  connrmed  by  jrape  nor  King ;  yet,  u  is  thought  the 
CoofimaatioQ  of  a  Right  granted  by  the  Feuer  to  be  hol<1en  of 
the  Kin£  would  fupply  the  Waiu:  For  tliis  Confirmation  is  * 
hm  z  FomuUity, 

.  .  N.  VJThen  a  Perfon  is  infcft  to  be  holdcn  of  the  Superior, 

.  and  deceaietb  $  and  both  the  Dirponcr  and  Superior  that  was 

for  the  Hme  are  deceafcd,  yet  the  Superiority  is  conveyed  to 

a  fingolar  Succcflor :  ^u^ntur,  If  attcr  long  Time  the  fin- 

SUr  Succeilbr  in  the  R]gh(  of  the  Superiority  may  coqfirm 
:  laid  lofcfment ;  So  tbaSL  the  Heir  pf  the  Perlbn  infeft, 

though 
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though  not  coDfirmed  in  his  own  Time,  mtj  be  infeft  as  Heir 
to  him  by  a  pnbGc  Infefcmenc?  Rath  dmtandi^  It  cannot 
be  faid  that  his  Father  ^f  as  infeft  by  a  public  Infeftment.  To 
conlider  therefore  whether  the  Party  infeft,  being  infeft  to  ^ 
be  holden  of  the  Superior,  may  be  faid  to  be  truly  infeft ' 
holden  of  the  Superior;  but  that  the  Infeftment  was  not  a 
complete  Right,  until  the  Superior's  ConPent  and  Confirma- 
tioo  was  had,  whereby  it  did  convalefce,  as  if  it  had  been  from 
the  Beginning:  Or  if  there  be 'no  mid  Impediment?  And 
there  is  a  Difference  betwixt  vhiofum  ab  imtio,  et  incomple- 
turn;  iUud  nufiqttam  cotffirmaturj  i/hid  accedente  ctmpkmemo 
emvakfcit. 

S.  If  a  Perfon  be  infeft  to  be  holden  of  the  Superior,  and 
fo  deccafe ;  though  both  the  Difponer  and  the  Superior  for 
the  Time  be  alfo  deceafed,  and  the  Superiority  conveyed  to 
a  fingular  Succeflbr;  yet  this  Succeflbr  may  confirm  the  (aid 
Infeftment :  So  that  the  Heir  of  the  Perfon  infeft  may  ferve 
to  him  as  lawfully  infeft :  Albeit  ab  imttQ  he  was  not :  For 
here,  there  is  no  nnd-impedimem  to  hiuder  the  Confirmatioa 
to  be  retra&ed. 

N.'Tt  a  Difpofition  be  granted  to  be  holden  of  the  Superior, 
containing  a  Precept  of  Saline,  and  if  it  be  confirmed  by  the 
.Superior,  but  before  Safine  follow  thereupon,  the  Superior  it 
denuded  of  his  Right  in  Favours  of  his  fingular  Succcf- 
for  :  QuiPritur,  If  thereafter  Safine  may  be  taken  on  the  faid 
Precept?  Ratio  duiitandi,  That  Res  devemt  in  alium  cafiim 
and  the  former  VafTal  not  being  denuded,  he  remains  ftill 
VafTal  to  the  fucceeding  jSuperior:  So  that  by  no  Deed  without 
his  Confent  a  new  Vaiial  can  be  obtruded  to  him. 

r 

S.  If  a  Superior,  after  granting  of  a  Charter  of  Refigoa. 
tion,  but  berore  Safine  upon  it,  mould  annailzie  the  Superio- 
rity; it  might  alfo  be  queftioncd,  IfSafme  could  h  taken  on 
the  fore/aid  CharteiP  And  it  is  like  the  fingular  Succeflbr  in 
the  Superiority  would  contend  that  he  was  firft  infeft :  Yet, 
feeing  here  there  is  no  Competition  about  the  Superiority f  and 
that  all  the  Qucflion  is  about  the  Tranjiniffion  (fthe  Property^ 
which  belongs  undoubtedly  to  the  Diiponer :  It  is  thought, 
that  in  both  Cafes  Safiifc  might  be  lawfully  taken;  that  ir, 
both  on  the  Charter  confirmed ;  and  alio  on  the  Charter 
^f  Refignation  ;  notwithftauding  of  the  Superior's  being  d^» 
Buded. 

N.  Qu^trititr, 
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N.  ^serilur^  If  Infcftmcots  being  to  be  holdcn  of  a  Su- 
perior, may  be  confirmed  after  the  Death  of  the  Pcrfou  infcft  ? 
AiSfto  duHtandi,  Craig  feemcth  not  to  be  clear,  upon  chat 
Ground^  that  the  Superior  and  Vaflal  ihould  both  confent ;  fo 
that  the  Confent  of  the  Vaflal  in  taking  the  Infeftment,  and 
the  Saperior's  in  confirming  the  fame,  be  conjoined,  which 
cannot  be,  the  Death  of  either  intervening:  It  is  thought 
severtfaelefs,  that  fuch  Rights  may  be  confirmed  after  the 
Death  of  the  Receiver,  though  their  Confeots  cannot  be  con- 
johicd,  which  was  only  done,  and  when  the  Confent  of  Per- 
ibos  is  required  ad  megrandam  Perfonam;  as  in  the  Cafe  of 
Pa|nb  and  Minors,  it  ought  to  be  given  before  their  Deceafe, 
n  m  ipfo  aSu.  But  where  the- Confent  and  Confirmation  of 
PcrfoDS  is  ad  inteprandum  et  conjlituendum  Jus,  which  is  con* 
ftitote  and  perfeded  jO^  ^r/iiriJ'  ct  partes;  the  Co&fent  and 
Confirmation  may  be  at  any  Time  re  Integra,  and  where 
there  is  no  medium  impedimentum  .•  As  exempli  cauja,  If . 
there  be  a  CompriUng  againft  the  Difponer,  the  Difpofition 
cannot  be  confirmed. 

Item,  Sometimes  there  muft,  be  Confirmation,  neither  ad 
bitegrandant  Perfbnamy  nor  Conjlitutionem  Juris,  but  for  con- 
firmiog  the  Rignc  conflitute ;  as  the  Popc^s  Confirmation  in 
the  Right  of  Church-lands,  or  the  Patron's  Confirmation; 
whidi  are  neccflary  in  regard  of  their  Interefts,  et  tie  quid 
Detrtmenti  Ecclefia  capiat:  Which  may  be  at  any  Time. 

If  a  Right  be  confirmed  after  the  Death  of  the  Receiver  of 
the  Right,  and  after  the  Difponcr's  Heir  is  infefc  upon  the 
Retour :  ^(eritur,  If  the  Heir  of  the  Perfon  who  receives 
the  Right,  may  be  fervcd  Heir  to  his  Predeceflbr  as  having .  i^ 
died  laft  vcfl  and  feafed,  nocwithftaiiding  that  the  Ri^ht  was 
noil  the  Time  of  his  Deceafe  ;  and  that  there  is  medium  utu 
fedimentum  in  the  Retour,  by  the  Infcftmcnt  of  the  Difpo- 
ner's  Heir?  Answer,  It  is  thought,  he  may  be  fervcd  Heir, 
and  the  faid  Infeftment  is  not  an  Impediment;  the  Heirs  of 
the  Difponer  bciri^  eadem  perfona^  and  in  effciSt  his  Author: 
And  the  faid  Infeftment  is  in  effcft  to  the  Uic  and  Behoof  of 
the  Receiver  of  the  Right  and  his  Heirs:  And  the  Heir  of 
the  Difponer  is  in  no  other  Cafe  than  the  Difponer  himfclf, 
wbofe  infeftment  is  to  the  Ufe  of  the  Buyer  until  his  Right  be 
confirmed,  and  then  ceafes. 

$•  An  Infeftment  to  be  holden  of  the  Superior,  may  be 
confirmed  after  the  Death  of  the  Perfon  infcft:  For  this  Con- 
6faiacion' being  only  %q  complete  the  Right,  may  be  inter* 

I  pofcd 
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pofcd  at  any  Time  where  there  is  no  md  Imfedimem.  Thus 
a  Ri^ht  being  confirmed  afier  the  Death  of  ihc  Receiver  of 
the  Right,  and  after  the  Difponer's  Heir  is  infefc  upon  the 
Retour:  Yet  the  Heir  of  the  Pcrfon  receiving  the  Right  may 
hzferved  to  his  Predeccflbr,  as  being  the  laft  veft  and  feafed  ;. 
and  the  Infcfrmcnt  of  the  Difponer's  Heir,  he  being  esdetn 
ferfma  with  the  Difponer,  can  be  no  mid  Impediment. 

N.  If  the  King  fliould  confirm  the  Charter  a  me  granted 
by  Cajllenudfu  to  CefnocL  Qu(triiur^  If  in  that  Cafe  the 
Vaflals  will  be  in  any  Hazard?  Jji/wery  It  is  thought,  not; 
feeing  it  cannot  be  faid  that  they  were  at  any  Time  VafTals  to 
Cefnock  \  And  though  fidlione  Juris  the  Confirmation  be  drawn 
back,  as  if  Cefnock  had  been  infeft  immediately  after  his 
Right ;  yet  it  cannot  be  drawn  back  where  there  is  medium 
impedimetuumj  the  Vaflals  having  acquired  a  Right  before^ 
and  having  never  been  CefmclC^  Vauals,  but  only  to  Cajllemidns 
before  the  Forfeiture. 

S.  It  fiiould  have  been  added  in  the  Query,  That  the 
Confirmation  of  Cajilemains^z  Charter  to  Cefnock  was  after 
CeJhock*s  Forfeiture :  And  it  Icems,  that  this  Confirmatioa 
cannot  be  drawn  back  to  Cefnock^s  Right,  becaufe  of  the  in* 
tervening  Forfeiture :  And  that  therefore  the  VaflTal  (hould 
remain  VafTal  to  Caftlemauis,  which  would  fave  him  from  the 
Prejudice  of  Cefnock^s  Forfeiture.  But  a  Forfeiture  can  never 
be  thought  a  mid  Impediment  in  Prejudice  of  the  King; '  but 
will  rather  be  underdood  to  imply  a  Confirmatian.  And 
therefore  our  Author  would  fave  the  Vailals,  on  the  Account 
that  they  had  acquired  a  Right  from  Caftlemains  before ;  and 
were  never  Cefnoc/^s  Vajfals.  But  then  the  Cafe  muft  be,  That 
Ca/ilemdns  had  difponed  Lands  to  be  holden  of  himfelf :  and 
thereafter  difponed  the  Superiority  to  Cefnock  by  a  Charter 
a  me,'  After  which  Ce/hock  \szs  forfeited.  And  in  this  Cafe 
it  feems,  that  the  Forfeiture  ibould  be  equivalent  to  a  Confir- 
mation, and  not  a  mid  Impedimtnit  why  the  Confirmation  may 
not  be  drawn  back.  And  thus  the.  Vadils  were  indeed  Cefiwck^s 
Vafials.  But  the  Author  feems  tender  to. extend  the  Rigour 
of  a  Forfeiture  ;  And  iHcy  were  not  Cefnock''^  Vaflals  bcTorc 
his  Forfeiture,  which  is  the  principal  Point. 

N.  If  an  Heritor  of  Land  difpone  his  Land  to  be  holden 
of  the  Superior,  and  the  Superior  confirm  the  Difpofition 
with  all  that  ihall  follow  upon  it ;   but  before  Safine  be  taken 

upon 
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m»o  the  Precept,  the  Difponcr  dicj :  J^ueritur,  What  way 
ine  Parchafcr  (hall  he  infcft  ?  Answer,  Tbc  Difpontrt  Heir 
k  to  be  infeft,  and  to  grant  a  Precept  relating  10  the  formcf 
DHpofitioD  and  Confirmation ;  Or  if  he  mil  not,  or  think  not 
fit  to  be  Heir;  the  Lands  may  be  adjudged  from  him  as 
charged  to  enter  Heir. 

^uaritur.  In  the  Cafe  forefaid,  if  the  Superior,  after  he  has 
cenSrmed  the  Difpofition,  die  before  Safine  thereupon ; 
Whether  a  (ingular  Succeflbr  in  the  Right  of  Superiority  may 
qoeftion  the  laid  Ijifeftment  ?  *  R/iti^  dulntandi,  That  there  is 
vie£um  mtpedmcTTtum,  viz.  The  Superior  is  changed ;  and 
the  former  Vaflal  being  his  VafTal  the  Time  of  his  Right, 
thereafter  another  Perion  cannot  be  his .  Vafial  without  his 
Confenc:  Etc  contra,  the  former  Superior  having  done  all' 
chat  he  could  do  to  perfeA  the  faid  Right ;  and  nothing 
rcfting  to  complete  it  bur  the  Deed  of  the  Difponer  or  his 
Heir  &y  giving  Infeftment,  the  former  Superior  was  denuded 
as  to  his  Iniereft :  ^  So  that  his  SucceiTor  cannot  queftion  the 
faid  Right  being  perfeftcd  by  the  Infeftment. 

It  at  leaft  the  Succeflbr  of  the  Superiority  may  be  urged  to 
rcDCw  the  Confirmation  ?  Ratio  dubitandi.  The  fingular  Succef- 
for  in  the  Superiority,  maybe  urged  to  grant  Infeftment  upon 
Refignation  in  the  Hands  of  his  Predeccilbr.  But  it  appears 
there  is  a  Difference,  feeing  by  Reiiguation  the  Property  is  in 
the  Saperior's  Hands ;  whereas  by  the  Confirmation,  it  is  not : 
And  the  Vailal  is  not  denuded  before  Infeftment  upon  the  Char- 
ter confirmed  ;  whereas  he  is  denuded  by  Rcfi^ation,  and  by 
Comprifing,  which  in  Law  is  equivalent  to  a  Refignation  ac- 
cepted i  feeing  the  Superior  caqnot  refufe  to  give  Infeftment  ^ 
upon  Comprifings. 

S.  By  the  Afl  ©f  Parliament  1693,  Procurarories  of  Re- 
fignation and  Precepts  of  Safine  continue  in  full  Force,  as  well 
sper  as  before  the  Death  of  the  Granters:  And  if  the  Supe- 
rior, after  confirming,  fhould  die  before  Safine  ;  the  Sanne 
may  dill  proceed,  and  the  fingular  Succeflor  in  the  Superiori- 
ty cannot  qocfliion  the  Purchaser's  Infeftment.  But  this  Part 
of  the  Cafe  is  already  confidered. 

It  is  further  moved.  If  the  Succeflbr  in  the  Sopcrioiity  may 
be  orged  to  rettev)  the  Confirmation  ?  But  this  appears  to  be 
needlefs,  the  Right  on  the  former  Confirmation  being  com- 
pleated  by  Saline.  But  the  Author  affirms.  That  in  the  Cafe 
of  Refignation,  where  the  Refignation  is  accepted  by  the  Su-^ 
perior,  his  fingular  Succeflbr  may  be  compelled  to  complete 
\u    At  leaft,  he  fays,  That  by  the  Refignation  accepted,  the 

VaflTal 
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VafTal  is  denuded :  Which  he  is  not  by  the  granting  of  a 
Charter  a  me,  until  it  be  confirmed:  Bat  Refignation,  tSough 
accepted^  doth  not  denude;  and  a  fecond  Rcfignation,  obtain* 
ing  the  firft  Infeftmeut,  will  be  preferred.  For  thefe  Refigna* 
tionsi  being  infavoremf  the  Kight  is  underftood  to  remaia 
radically  in  the  Refi^ner,  until  Infeftment  follow  upon  the 
Reiignation ;  juft  as  lu  the  Cafe  of  Charters  ^  in^  to  oe  con- 
firmed. 

N.  If  the  Difponer  be  denuded  of  the  Superiority,  swhat  ^ 
Courfe  is  to  be  taken  againd  his  fingular  Succcflbr  for  renew-  ^ 
ing  the   Procuratory?     Answbr,  Seeing    in   the   Cafe    ia 
Qucftion,  the  Buyer  was  infeft  according  to  the  Tenor  of  the 
faid  Difpofition ;  it  is  to  be  confidered^  if  the  King  may  not- 
wiihftanding  confirm  the  faid  bafe  Right. 

S.  When  a  Man  difpones  by  double  Infeftments,  and  the 
Purchafer  is  infeft  bafc :  Though  the  Difponer  die  before  Re- 
fignation  made  on  the  Procuratory  ;  yet  the  Procuratory  diei 
noty  but  continues  in  full  Force  by  the  AA  1693.  And  fo 
its  necdlefs  to  look  after  another  Remedy. 

Confifcation. 

iV.  TF  a  Perfon,  being  at  the  Horn,  dwell,  within  a  Regali- 
*  ty,  and  have  Goods  or  Debts  within  another  Rcgafity  5 
Will  thefe  alfo  belong  to  the  Lord  of  Regality  where  he 
dweUeth,  upon  that  Pretence,  ihii  fequwaur  perfonamf 

S.  The  Efcheat  of  a  Perfon  dwelling  within  a  Regality, 
will  extend  to  all  his  Moveables,  even  without  the  Regality, 
nam  feymntnr  perjonam  r  And  there  appears  no  Reafon  to 
doubt  it« 

Confufione  xollitur  Obligatio. 

N.  "D  Y  Contraft  of  Marriage,  the  Hulband  is  obliged  to. 
JI)  employ  30,000  Merks  to  himfelf  and  his  Wife  in 
conjunil  Fee,  and  the  Heirs  of  the  Marriage  ;  and  has  obliged 
alfo  his  Heirs  and  Executors  to  employ  at  his  Deceafe  15*000 
Merks  to  his  Bairns  befides  the  Heir :  ^ioritur,  If  the  heri- 
table Eftate  be  (hort  30,000  Merks,  May  the  Heir  purfue  the 
Executor  ad  Supplementum  ?  Rntio  Dutitandi,  He  is  ferved 
Heir,  and  eadem  perform  with  the  Defun6l,  et  confufione  tollitur 
obligation  It  is  thought  be  may,  and  that  Maxim  militateth 
when  the  Heir  fuccccdeth  in  univet/ttm  jus  et  patrimmmn  .• 

But 
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But  In  -diis  Cafe,  the  Heir  having  Right  only  to  the  immove- 
aUe  EllatC)  there  is  no  Confufion  of  that  Obligement  which 
is  preftable  oat  of  the  Executory,  to  which  the  Heir  has  no 
Kikht :  As  in  the  Cafe  of  moveable  Debts  due  by  the  Defund 
to  his  Heir  either  of  Line  or  Tailzie^  there  is  no  Confuii6n 
for  the  Reafon  forefaid. 

Item  ^garitur.  If  there  be  not  fo  much  in  the  Executry  as 
may  farisfy  the  Froviilou  forefaid  in  Favours  of  the  Bairss,  If 
they  may  have  Rccourfc  agwnft  the  Heir  for  their  ProviCons? 
ILaio  DiiUtandi^  The  Heir  by  the  Contrad  was  to  be  provi- 
ded prcfently,  and  the  Bairns,  at  or  after  the  Father's  Dcceafe  ; 
and  oy  and  attour  the  Sum  provided  to  the  Heir:  So  that  the 
Ueir  ihould  have  his  Provifion  as  Pracipuum,  and  before  the 
Bairns.  Answer,  It  is  thought,  That  the  Heir  being  pro- 
vided under  the  Name  of  Heir,  which  is  Nofnen  Repr^enta-^ 
Uaaj,  as  he  is  liable  to  other  Creditors,  fo  he  is  liable  to  the 
Baimsy  being  provided  under  the  Notion  of  Bairns,  who  do 
HOC  reprefent. 

If  the  faid  Proviiioas  had  been  in  a  fecond  Contrad  of 
Marriajge,  the  Son  of  the  firft  Marriage  being  Heir  of  Line, 
voald  Ee  liable  to  the  Son  of  the  fecond  Marriage,  though 
ferved  Heir ;  and  there  would  be  no  Confulion  for  the  Reaiba 
foreiaid. 

S.  This  fame  Cafe  is  fet  down  above  under  the  Head  of 
Qmifrs  in  QmtraSs  of  Marriage.  But,  if  the  heritable  Eftate 
fiill  fhort  of  30»ooo  Merks ;  the  Heir,  fince  he  is  here  Heir 
tf  Prauijim^  may,  as  fuch,  ftate  himfelf  Creditor  for  this 
3«»,ooo  Merks,  and  fo  recover  it  out  of  the  whole  Eftate 
fetUing  either  to  the  Executors  or  to  the  Heir  of  Line.  But 
then  comes  the  ^ueftim^  How  the  1^,000  Merks,  obliged  to 
be  payed  to  the  Bairns  bedde  the  Heir,  (hall  be  payed,  if  the 
Eftate  fall  Ihort  ?  And,  If  the  Heir  of  Provifion  getting  his 
30,000  Merks,  ihall  yet  eo  nomine  be  liable  to  the  other  Bairns, 
if  they  cannot  be  payed  out  of  ahe  Executry  >  For  this  would 
be  to  prefer  the  other  Bairns  for  their  fifteen  thoufand  Merks, 
to  the  Heir  of  Provifion  in  the  thirty:  Though  it  be  the  evi- 
^t  Meaning  of  the  Contrad,  That  he  ihould  have  his  Pro- 
vifion as  his  i^racifuum  preferable  to  the  Bairns.  And  there" 
fore,  fince  the  Meaning  of  Parties  (hould  regulate  fuch  'Con« 
traAs;  if  there  is  a  Son  of  the  Mai^riage,  he  is  certainly  Heir 
of  the  Marriage  in  ComradiJiinClion  from  the  other  Children, 
and  Ihould  have  bis  30,000  Merks,  whether  out  of  the  Exe- 
cutry or  out  of  Lauds,  preferable  to  the  other  Children ;  and 
they  ihould  only  have  their  15,000  Merks,.  if  there  be  fo  much 
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reatainingof  the  haill  Eftatc  heritable  and  moveable.  Bat, 
if  all  the  Children  be  Daubers  %  then  the7  ^^  ^  Heirs  of 
die  Marriage  acfuis  •portiomhis,  and  muft  divide  the  Eft^cc 
among  them  :  And  as  they  arc  Creditors  as  Heirs  of  Provi- 
fion  in  the  thirty  tbou(and  McrkSi  fo  they  are  Debtors  to 
thcmfclvcs^in  the  fifteen,  provided  to  tiie  other  Children. 
But  the  Caufe  of  Miftake  in  fuch  Cafes  is  often ;  that  we 
confider  the  Condition  of  the  Eftate  as  to  heritable  and  mqvc^ 
Me,  and  the  Rules  thereof,  mere  than  ihc  Meaning  of  Partt&s  .• 
Whereas  the  Notions  of  Heritable  and  Moveable  (hould  be 
made  to  accommodate  to  the  Intention  of  Parties^  which  is 
the  principal  Thing. 

If  thcfc  ProvifioDs  had  been  in  a  fccond  Contraft  of  Mar- 
riage ;  the  Son  of  the  firft  Marriage,  Heir  of  Line,  would 
be  liable  to  the  Son  of  the  fccond,  though  fcrved  Heir,  and 
DO  Confufion.  And  jQft  in  the  fame  Manner,  the  Son  of  the 
Marriage  in  Qucftion,  though  ferved  Heir,  is  yet  Creditor  as 
Heir  of  Proviiion  ;  and  the  whole  Eftate  liable  to  hb  Payment 
in  the  firft  Place. 

ConjunS'Fiar. 

N.  ^oritur,  I F  a  Lady,  Conjunft-Fiar  or  Liferenter  of  a 

*  Barony,  may  receive  Vatfals  fin^ular  Sqc- 
ceflbrs  npon  Refiguation  or  Confirmation,  or  give  Nova-- 
damus. 

S.  A  Lady  Conjunfi-Fiar  is  now  thought  no  better  than  a 
naked  Liferenter,  and  fo  cannot  receive  Valfals;  far  lefs 
give  a  N<rvodanms. 

Conqueji. 

N.  \  Father  being  obliged  lo  provide  to  the  Heirs  of 
l\  the  firft  Marriage  the  Conqueft,  and  having  acquired 
a  Room  during  the  firft  Marriage,  and  difponcd  the  fame  to 
the  Son  of  the  third  Marriage :  ^uaritur.  If  the  Heir  of  the 
frft  Marriage  may  reduce  that  Right,  as  given  without  an 
onerous  Caufe  in  his  Prejudice,  being  a  Creditor  by  that  Claufe 
of  his  Mother's  Con  trad  of  Marriage?  Ratio  du^tandi,  It  is 
pretended  not  to  be  free  Conqueft,  the  Father  having  con- 
traded  Debt  thereafter  above  the  Sum  of  that  Room :  Wherc- 
Tinto  it  was  anfwered.  That  the  faid  Room  was  Couqueft, 
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die  Price  being  then  paid;    and  the  Debt  concraficd  there* 
after. 

S.  The  Heir  of  the  firfl  Marriage  may  reduce  thisDifpo- 
£iioo  made  to  the  Son  of  the  third  Marriage,  on  the  foreiaid 
Obligement  of  Conqueft,  if  the  SubjeA  difponcd  was  clear 
Conqueft,  all  Debts  deduced  at  the  diflblvin?  of  the  firft 
Marriage  :  Yet  an  Obligement  of  Conqucft  doth  ffot  hinder 
the  Father  to  provide  rationally,  out  of  it,  for  the  Children 
of  an  mfter  Marriane. 


ty 


N.  A  Merchant  being  obliged  to  provide  the  Conqueft 
daring  the  Marriage  to  himfelf  and  Wife,  and  tbe  Bairns  of 
the  NlarriaEe :  ^lutritur  i.  Whether  Conqueft,  being  i7/i» 
verfitASy  Wni  fall  under  the  Executry  of  the  Bairns,  though 
the  Subjei5l  and  what  will  fall  under  the  Conqueft,  be  move* 
able? 

7/lOf  The  Conqueft  being  provided  fo,  that  the  Right 
flioald  be  taken  to  the  Hufband  and  Wife,  and  Bairns  of  tbe 
Marriage,  whilk  failzieing,  the  half  to  the  Huft)and's  Heirs^ 
and  the  half  to  the  Wife's  Heirs:  Whether  the  Huft^and  be 
Fiar^  and  the  Bairns  only  Heirs  of  Proviilon ;  though  the 
Subject  be  moveable  i 

Though  the  Hufl>and  be  Fiar,  If  he  can  difpone  the  Con- 
qoeft  without  an  onerous  Caufe:  Or  provide  the  fame  too- 
ther Heirs,  in  Prejudice  of  Bairns  being  Creditors  by  fuch 
Provjfions? 

The  Huft)and  being  obliged  in  thefe  Terms  to  provide  the 
Conqueft,  viz.  Lmjds,  Jierttagej,  and  Anmalrerus  and  otbef 
Tbh^s ;  and  to  take  the  Bdghts  in  Manner  forcfaid :  ^iaritur^ 
If  the  Genera]  other  Thvjgr  be  comprehcnfive  of  Moveables, 
there  being  no  Mention  of  Sums  of  Money  or  Moveables  } 
And  it  feems  that  Conqueft  is  to  be  underilood  properly  of 
heritable  Inrcrefts,  of  which  only,  and  not  of  Moveables, 
Rights  are  taken  :  And  other  Things  may  be  underflood  of 
Things  homogeneous,  and  of  the  fame  Nature  that  tbe 
Ihiugs  expreued  in  particular  are  of;  {viz.  heritable)  as  Re- 
vcrfions,  1  acks,  &c. 

If  at  leaft  Bonds  bearing  Annualrent,  though  moveable, 
will  fall  under  the  Conqueft ;  feeing;  Rights  are  in  ufe  to  be 
taken  thereof:  And  by  the  Law  they  l^elonged  to  Heirs  before 
the  Staiute  ? 

S.  A 
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S.  A  Merchant,  by  his  Contraft,  being  obUgcd  to  provide 
the  Conqueft  tohimlelfand  Wife,  and  to  the  Bairns  of  the 
Marriage  ;  the  Conqueft  appears  to  fall  to  the  Bairns  equally 
among  them  ;  whether  it  be  heritable  or  moveable.     But    as 
to  the  ^efiion.  If  this  Conqucll  will  fall  under  the  Execuiry 
of  the  Bairns  ?  It  is  to  be  confidered,  whether  at  the  Father's 
Death  the  Bairns  were  all  in  Life,  or  fome  of  them   dead, 
having  left  Children :  And  if  thefe  Children  come  to  fucceed 
'with  the  Bairns  alive;  tho'  the  SubjcA  be  moveable.  And  'tis 
/Aoiig;/;/ that  thefe  Children,  tho'  remoter,  and  tho*  there   be 
no  Reprefentation  in  Moveables  ;  yet  will  facceed  as  Bairns 
with  tnc  other  ]^airns,    by  Virtue  of  the   Deftination.     But 
fuppofe  the  only  Bairn  of  the  Marriage  be  dead  before   the 
Father,  leaving  a  Son  and  younger  Children  ;  will'  the  Con- 
queft  in  this  Caie,  fuppofe  in  Moveables,  fall  to  the  Bairn's 
Heir  or  Executors  ?  And  it  may  be  thought  it  fliould  ftill   fall 
equally  amongd  tbe  Grandchildren  as  Bairns  of  the  Marriage, 
tho'  remoter.    But  if  the  Conqueft  once  take  cffcd  in  the  Pcr- 
lon  of  the  Bairns  of  the  Marriage,  it  then  alters  the  Nature 
and  Succcffion  of  it. 

If  the  Conqueft  be  provided  to  the  Hufband  and  Wife,  and 
Bairns  of  the  Marriage  ;  which  failzieing,  the  one  Half  to  the 
Hu (band's  Heirs,  and  the  other  to  the  Wife's:  The  Hujband 
is  Fiar ;  but  limited  after  the  Cafe  exifts :  So  that  he  cannot 
difpone  the  Conqueft  in  Prejudice  of  the  Heirs  of  Conqueft, 
without  an  onerous  Caufe :  For  the  Bairns,  Heirs  of  Provifion 
in  this  Cafe,  are  Creditors.  But  ftill,  an  Obligement  of  Con- 
^ueft  in  ^prior  Contract  of  Marriage,  hinders  not  a  Man,  out 
of  xhe  fame  Conqueft,  to  provide  rationally  for  the  Wife  and 
Children  of  2ij€£ond  Marriage,  as  the  Lords  have  feveral  Times 
found.  Nor  does  an  Obligement  of  Conqneft  to  the  Bairns 
or  Heirs  of  the  Marriage  (for  they  are  pares  tertmni)  hinder 
the  Father  in  his  own  Time  to  divide  the  Conqueft  among  the 
Children  at  his  own  Arbitrimcnt :  And  this  the  Lords  have 
alfo  found. 

And,  where  a  Hufband  is  obliged  to  provide  the  Conqueft, 
viz.  Lands,  Heritages,  Annualrcnts,  and  other  Things ;  it 
may  thought,  that  other  Things  extends  to  both  heritable  and 
moveable  ;  efpecially  confidering  the  Perfons  Contraclers,  if 
only  Merchants  or  monied  Perfons.  But  other  T^nngs  being 
equally  fmproper  for  defigning  Heritables  as  well  as  Move- 
ajles,  there  appears  no  Realbn  to  rcftrain  it ;  efpecially  when 
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k  b  added  to  Heritables.    And  ^  the  Claufe  would  certaiiily 
comprelieiid  Bonds  bearing  Annualrent,  tho*  now  moveable. 

iVL  The  ordinary  Clanfc  of  Conqucft  in  Favours  of  Wives, 
Ui^  of  Lands ^  Heritages^  Annualrents :  Qmrituvj  If  Bonds 
kciBg  heritable,  becaufe  Executors  are  excluded,  will  fall  un- 
der me  £ime  ?  Answer^  It  is  thought  not ;  becaufe  the  Sub* 
jcfih  only  Lands,  Heritages,  and  Annualrents,  whereupoa 
there  is  or  may  be  Infeftmcnt :  And  Heritages  comprehend 
oaly  Lands,  Teinds,  and  fucl\  Rights  as  are  real  bv  Infeft- 
or  otberwife,  or  whereupon  Infeftmcnt  may  follow. 


ilF  the  ordinary  Claufe  of  Conqueft,  of  Landt,  Heritages 
and  Amaialrems,  inould  be  thought  to  include  Bonds  bearing 
Anooalrent,  excluding  Executors,  becaufe  fuch  Bonds  are  decla- 
red to  be  heritable  ;  it  might  be  farther  extended  to  all  Sums 
bearing  Ann ualrent.  And,  That  j%rxto^^/ comprehend  only 
Lands,  Teinds,  and  other  Rights  whereon  Infeftment  may  fol- 
kv appears  to  be  too  narrow,for  fuch  aClaufe  in  a  Contract  of 
Marnage  ihould  be  as  amply  underftood  as  the  Words  will 
fear:  Yet,  commonly  fpcaking  of  Annualrents,  as  above 
placed,  we  anderftand  Annualrents  heritable  by  Infeftmcnt. 

OmfenfuSm 

'  M  T  TSU  receptum  eft,  nt  in  terrarum  aut  nominum  ec 
"  kJ  jurium  aiienationibus  et  Ceffionibus;  praiter  con* 
**  traheotes  alii  interveniant  pro  interefle  et  coni'enfum  ac- 
"  oommodent  et  fubfcribant  contradibus  et  inftrumcntis :  Sed 
"  quifnam  Confenfus  efFeAus  efle  debeat,  anibigitur.  Qui* 
"  biifdam  videtur,  confentientes,  contrailus  quibus  confen* 
"  ferant  baud  reprobare  nedum  ut  refcindantur  agere  pofTe^ 
"  juxia  tritam  juris  re^ulam,  ^od  apfrobo  non  reprobo^  Alii 
**  opinancnr  cum  nihil  juris  <^^ponant  ut  tribuant,  confenfum 
^  hand  extendi  ultra  id  quod  aAum  aut  cogitatum^  viz.  Ut  ii 
"  qood  jus  CO  tempore  quo  confenfum  adhibuerant  fuberat,  aut 
^  juris  Qmbra>  ejus  ratione  aut  pretextu  Litem  aut  Qua^ionem 
*'  iotenrare  nequeanc ;  falva  tamcn  libertate  comniercii  et  ju- 
"  ra  ii  quje  funt  penes  alios  quam  contrabentes,  potiora  ao- 
*  "  quircndi,  aut  in  ea  fucccdendi:  lis  ex  intervallo  ctpoftfado 
^'  adeptis  confenfum  baud  obefle. 

V  Coritandum  an  ca  fit  commoda  diftinftio,  confentientes 
**  fi  in  alia  jura  poftea  fuccedanriis  uti  poffe ;  quse  cnim  con- 
"  fcnticntibus  tunc  (emporis  baud  compctebant,  fed  poftea 
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'^  nee  opinaotibus  forte  jas  detulit,  ea  aDteauam  penes  co» 
"  forcnc  confcnfu  a.  fc  abdicaflc,  ncc  vcriumilc  ncc  cre- 
dere par  eft :  Qui  autcm  juri  in  alium  transfcrcndo  con- 
(cniiti  fi  ejufdem  rei  jus  ct  melius  penes  alium  tSz  compe- 
*'  rcrit  ct  fponre  cc  opera  fua  acquirat,  ex  co  advcrfus  cos  qui 
"  ipfo  confeniicntc  jus  altcrum  quaeficrant,  agcre  baud  audi- 
^'  endus :  Ncc  enim  iuri  nee  bouis  moribus  confentaneum  eft, 
'^  quod  approbavit,  aliquid  moliri  aut  quaercre  quo  illud  police 
*'  rcprobare  aut  rcfcindere,  BroomhaU  contra  Lady  Darfie.^ 

S.  The  Author,  here,  treats  of  the  Import  of  an  acccflbry 
ConfcDt;  and  doth  well  conclude.  That  it  the  Confentcr  had 
any  Right  or  Shadow  of  Right  the  Time  of  giving  his  Confent, 
he,  in  a  Manner,  renounced  it,  and  could  not  tnercon  qnar* 
rel  the  Difpofition  confcnted  unto.  But,  if  afterwards  he 
fliould  either  acquire  or  fucceed  to  a  better  Rizht  than  wbac 
the  Difponcr  had  ;  his  Confent  (hould  not  hinder  him  to  pro- 
fccuteit:  Yet,  he  well  fubjoins.  That  if  a  Confentcr  to  a  Dif 

Eofition  (hould  difcover  another  to  have  a  better  Right  than  the 
Hfponer's,  he  could  not  bona  fide  acquire  it  for  to  quarrel  the 
Dilpoticr's  Difpofitiou.  But  put  the  Cafe,  That  a  Pcrfon  ha- 
ving undoubtedly  the  Right  to  the  Lands  difponed,  gives  his 
Confent  to  a  Difpoiidon  thereof  granted  by  another,  and 
thereafter  difpones  his  Right  dircdiy ;  Whereupon  the  Recei- 
ver of  the  Difpofition  is  alfo  infcft :  It  would  appear,  that  the 
Perfon  receiving  the  direft  Difpofition,  (hould  be  preferred  to 
cbe  Perfon  getting  only  Right  by  his  Confent:  Becaofe  the 
Confentcr  ftood  dirc6tly  in  the  Right :  And  the  Confent  given 
was  only  acce(rory,  and  upon  no  Kecord;  which  at  lea(t  (nould 
militate  for  the  Perfon  who  got  the  Difpofition  from  him  ; 
and  if  he  were  firft  infcft,  his  Preference  maybe  judged  un- 
queftionable.  And  fuppofc  the  Receiver  of  the  Dii{)ofitioa 
vom  him  who  had  not  the  Right,  but  with  Confent  as  faid  is, 
(hould  be  firft  infeft:  Yet  it  may  ftill  be  thought,  that  a 
Confent  by  the  Perfon  that  had  fcally  the  Right  to  another 
that  had  it  not,  was  not  habilis  modus. 

Confent. 

N.  ^umtUTf  |F  an  apparent  Heir  confent  to  a  Difpofition 

*  made  in  le^o,  after  the   Deceafc  of  the 

.  Granler,  may  another  Heir  quarrel  the  Deed,  upon  Pretence 

that  the  Confentcr  was  not  fcrvcd  Heir  at  any  Time?   Ratio 

dubitandi.  The  Confent  of  the  apparent  Heir  the  Time  of  the 

granting 
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p2Xii\ng  the  Right,  doth  fo  validate  the  Right,  that  all  Heirs 
are  precluded  from  queftioning  it:  Aod  there  appears  to  be  the 
Cune  RcafoD  when  the  ConfeDt  is  fuperveDient. 
If  the  Confent  will  impon  B^having^ 

S.  If  an  apparent  Heir  eonfent  to  a  DifpofitioD  mzdeink^o, 
the  Confent  fo  validates  the  Right,  as  it  cannotbe  quarrelled  by 
tffff  Heir :  But  if  the  Coofent  be  interpofed  after  tne  Death  of 
the  Granter^  it  may  well  be  doubted :  Becaufe  it  doth  not  fatis- 
f?  the  Law :  And  therefore  it  (hould  fignify  nothing,  unleb 
the  Confencer  be  fcrvcd  Heir,  And  if  this  Confent  after  the 
Death  of  the  Granter  were  of  any  Import^  it  may  be  judged 
ED  be  a  Behaviour  :  For  it  is  in  effect  as  a  Difpoiition  by  an 
apparent  Heir.  And  if  the  Law  of  Death-bed  be  confidcred. 
tois  will  appear  the  more  reafonable ;  for  that  Law  was  well 
made  to  prevent  impofing  on  the  Difponcr's  Weaknefs  in  Pre- 
judice of  his  Heir :  So  that  unlefs  the  Heir's  Confent  was  obtain- 
ed to  the  very  Deed,  the  Time  of  making  thereof,  it  cannot  be 
tbcmght  a  due  Confent  to  make  an  Exception  from  the  Law  of 
Dcam-bed. 

M  A  Perfon  beinejnfeft  in  an  Annualreut  to  be  holden  of 
the  Difponer ;  and  in  PofTeflion  by  Payment  of  the  Annualrent^ 
oonfents  to  a  DifpofitioQ  of  the  Lands :  QuarUur,  If  that  Con* 
feot  will  prejudge  a  fingular  Succeflbr  in  the  Annualreut ;  the 
Difpofition  being  neither  regiftrate  in  the  Rcgifter  of  Rcvcr- 
fioiis,  Qor  the  Saline  upon  the  Difpoiition  relating  to  the  Confent  ? 

5.  It  is  plain  that  this  Confent  has  no  Record  to  put  a  Sue- 
ceffi>r  in  inala  fide.*  For  though  it  may  be  judged  equivalent 
to  a  Renunciation ;  yet  nnleis  duly  regiftrate,  it  can  figuify 
nothing:  And  even  though  the  Saiine  on  the  Difpofition  f^- 
Uae  to  the  Annualrenter's  Confent ;  yet  this  appears  not  fuf*^ 
ficient ;  fince  the  fingular  Succeflbr  could  not  be  obliged  co 
iearch  for  that  Safine.  And  therefore  it  may  be  juftly  thought, 
that  the  Coufent  of  an  Annualrenter  may  indeed  exclude 7^ 
and  bij  Heirs;  but  Ibould  not  bar  a  lingular «Succeilbr  purcha- 
fiog  bonafide* 

U.  If  the  Confent  of  a  Perfon  having  Right  by  Difpofi- 
cioii,  whereupon  Refignation  has  followed,  will  prejudge  a 
fiagolar  Succefibr  \ 

S.  This  Queftion  needs  to  be  explained ;  for  if  the  Perfon 

having  this  Difpofition  and  Refignation  in  his  Favours,  (hould 

come 
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come  to  be  infeft ;  his  Conrcnt  would  DOt  be  boMEs  imdus  to 
denude  him  in  Prejudice  of  his  fingular  Succellbr.  But  the 
Qucftion  muft  be.  If  this  Confcnt  would  prejudge  a  fingular 
Succeflbr  to  the  Difponer :  And  if  the  Dilponer  ihould  grant 
a  fecond  Difpofition  and  Refignation ;  no  Doubt  the  Receiver 
of  the  fecond  Difpofition  firft  iufeft  would  be  preferred :  So 
that  it  does  nqt  appear,  how  this  bare  Confeut  mould  prejudge 
a  fingular  Succeifor,  nor  who  this  fingular  Suceefibr  ihould  te. 

N.  In  what  Cafes  Confent  to  a  Right  will  prejudge  fingu- 
lar Succeflbrsf  Answer,  It  is  thought.  That  where  there  is 
BO  Infeftment,  and  the  Oinfcnter's  Right  may  be  tranfmitted 
by  Affignation,  or  difcharged;  fuch  a  Confent  may  prejudge 
fingular  Succeflbrs  \  and  will  amount  to  an  AfEgnation  or  Dif- 
charge. 

If  a  Confent  of  a  Party,  having  only  Right  to  a  Revcrfion 
will  prejudge  a  fingular  Succeflbr  unlcfs  it  were  regifirate  I 

S.  If  the  Confentcr  here  be  not  infeft,  but  have  only  a 
Right  by  Difpofition,  fuch  as  may  be  difcharged,  or  tranfmit- 
ted by  AiGgnation;  the  Confent  will  be  valid,  and  prejudge 
the  Confenter's  fingular  Succeflbrs.  But  the  Confent  of  a 
Perfon  having  Right  to  the  Reverfion  will  not  prejudge  the 
the  fingular  boccefibr,  unlcfs  it  be  regifirate  in  the  Rcgiitcr  of 
Reveruons. 


yinent  Confiftorics,  ivhereh)  the  Ufefulnefs  and 
Neceffity  of  thefe  Courts  is  evinced^  and  Doubts 
and  Prejudices  againji  theniy  are  cleared. 

N.  'T^HE  Queflion,  Whether  a  Judicatory  be  ufcfbl  and 
J.  neceuarj,  and  therefore  to  be  inflituted,  if  it  be  not ; 
and  continued  if  it  he  already  ere&cd;  or  udufcful  and  there- 
fore  to  be  fupprefled  ;  cannot  be  defined  well  a  priori^  but 
from  the  Nature  of  the  SubjeS,  and  Caufcs  which  are  agitate 
in  the  Judicatory ;  And  if  the  Subjcft  be  neceflary  and  favour- 
able ;  notwithflauding  any  extnnfical  Abufes  (which  may 
creep  in  to  the  befl  Judicatories)  it  may  plead  for  a  Reforma- 
tion ;  but  not  a  total  Srjppreffion. 

All  Caufes  are  of  Neceflity  to  be  decided,  and  Juflice  is 
always  favourable:  But  in  fome  Cafes  (as  the  Law  fpeaks) 
praedxmittatur  firvor  et  publiami,  imereffe,  and  fach^  and  only 
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fadi  are  the  SubjcA  of  theJurifili^OD  of  the  Commiffiiries, 
as  caufit  Mdtrinumales  et  JefiamefUaria^  which  arc  in  chem-' 
lehes  favourable;  and  the  Caufes  of  Orphans  and  Widows^  of 
mifcrtUe  Perfons,  of  Perfons  flandered  and  defamed,  of  Mi* 
nifters  and  their  Readers  for  ^tbeir  Stipends,  in  which  the 
Cooditiou  of  Parties  pleaderh  for  Favour,  not  in  the  Point  of 
Decifion  (whidi  (hould  be  impartial,  and  abftraA  from  all 
Refpefis}  but  in  the  Way  of  Procedure,  that  it  be  both  exaA 
and  fommar;  dbat  thofe  Parties  be  neither  dwanged  by  a  long 
and  expenfiye  Attendance,  nor  wronged  by  a  precipitant 
Handling  of  their  Bufinefs :  Which  Qualities  feeming  iucom- 
patiblc  in  a  judicial  Procedure,  concur  only  when  a  particular 
Indicatory  is  allotted  for  fuch  Caufes:  And  neither  the 
Throng  of  their  Buiinefs  can  jufUe  them  out,  neither  the 
Judge  can  have  a  Pretext  for  ihifting  them. 

The  Gravitv  and  Difficulty  of  matrimonial  and  teftamen- 
tary  Caufes  is  io  notiour,  and  the  favourable  Elogies  of  Law 
aneot  thefe  Perfons,  recommending  thereby  a  circumfpefi,  and 
as  ic  were  a  religious  Handling  of  them,  are  fo  obvious  and 
frequent,  that  they  need  not  ne  repeated:  And  it  is  certain^ 
that  there  is  no  SuhjeA  debated  either  in  the  Law  itfelf,  or  in 
the  large  Volumes  of  the  Doftors,  with  greater  Prolixity  and 
Sabtilty,  than  the  Caufes  of  Marri;igcs  and  Teflaments* ' 

It  is  to  be  obfcrvcd  from  Law  and  Hiftory,  that  from  thefe 
Reafbns,  matrimonial  Caufes,  and  publicatio  et  injinuotio  tefta- 
mentorum  (which  is  with  us  the  Confirmation  of  Teftaments) 
were  neither  intrufted  to  thcloweft  Sort  of  Judges,  neither  to 
the  Judges  of  great  Employment  about  the  Dccifion  of  other 
Ovil  ASions,  to  be  decided  in  a  tumultuary  Way,  atid  pro- 
mifcuouihr  with  other  Caufes,  but  by  a  confidcratc  Choice  of 
Judges,  ungled  out  for  thefe  Caufes  :  It  was  provided,  that 
ocitnerthe  Meannefs  of  the  Judge,  nor  the  Grcatnefs,  nor 
Multitude  of  his  other  Employments,  (hould  prejudge  Caufes' 
of  fo  great  Gravity  and  Importance. 

Though  the  favourable  Nature  of  confiflorial  Caufes,  and 
the  Neceffity  of  a  fcvcral  and  peculiar  Judicatory  for  them,  be 
evident  for  the  Rcafons  and  Difficulty  forcfaid,  and  from  the 
Panern  of  Antiquity  ;  it  will  appear  more  clearly  from  rcpre- 
fenting  the  Inconvenience  that  will  follow,  if  Confiftories  be 
fappreflcd,  and  by  anfwering  the  Objedions  againft  thefe 
Courts. 

The  Inconveniences  are  thefe.  i.  Onans  mutatio  etiam  in 
melius  eft  periculofa  ;  efpecially  of  a  fundamental  Law  and  Po{ 
licy,  which  hath  ever  been  as  ancient  as  any  Monument  of  Law 
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ind  Policy  ID  this  Country ;  as  is  evident  from  the  Titles,  De  te- 
fiam.  In quot partes (Gviduntur bona teftatof is.  DeteftibusetexecU'- 
tortbus  teJiamentariiSf  and  divers  others  of  reg.  mq/\  i.  Unlefs 
there  be  a  Judicatory  appointed  for  thcfe  CJaufps,  it  cannot  be 
conceived  how  Defunfts  Wills  (hall  be  obfervcd  ;  how  Minors, 
Orphans,  Widows,  Lcgjators  and  Creditors  ihall  be  fecurcd. 
{•  Whereas  it  may  be  conceived  (and,  as  we  hear,  is  urged  by 
ome  Men,  who  know  not  the  Nawre  of  Teftaments,  nor  Ufe 
of  Confiftorics)  That  a  general  Regifter  may  be  kept  of  Tefta- 
ments, 4s  of  Safines  and  Homings,  without  Ncceffity  Of  Confir- 
mation ;  the  keping  of  fuch  a  Reg^ifter  cannot  fupply  the 
Want  of  Confiftorics,  if  they  fliould  be  fuppreffisd ;  becaufc, 
albeit  a  Regifter  could  be  kept  of  Teftament  Teftamentars 

fiven  up  by  the  Defunft,  and  prefented  to  be  regiftrate  by 
executors;  the  Regiftration  of  them  cannot  be  urged,  if  the 
Executors  be  unwilung,  or  the  ncarcft  of  Kin  who  is  poffibly 
interefted  by  the  Nomination  of  Executors  and  leaving  of  Le- 
gacies, to  keep  up  the  Teftament,  except  there  be  a  Judicato- 
ry for  Confirmation  of  Teftaments,  and  EdiAs  ferved,  and 
Intromitters  charged  to  give  up  Inventary ;  neither  can  any 
Time  be  limited  for  Regiftration  of  Teftaments:  And  the 
Certification  of  Nullity,  in  cafe  of  not  Regiftratiohs  within  the 
Time  appointed,  (hould  be  Injuftice ;  becaufe  Teftaments  are 
not  the  Deeds  of  Parties  concerned,  *inz.  Executors  and  Le« 
gators,  but  the  Wills  of  Defunfts,  which  may  be  unknown  to 
tho(c  who  have  moft  Intereft ;  and  therefore  the  not  Regiftra- 
tion  of  them  cannot  be  imputed  to  them  as  of  Safines  and 
Hornings,  which  are  the  Deeds  of  the  Parties  themfelves,  and 
cannot  be  unknown  to  them.  4.  When  Dcfuncls  have  not 
made  Teftaments,  it  cannot  be  conceived  (if  there  be  not  a 
Judicatory  for  Coi>firmatiofi  of  Teftaments)  how  the  neareft 
of  kin  fliould  be  decerned  and  confirmed  Executors 
daiive,'^  how  Licences  (hould  be  given,  qtiatido  dubia  eft 
harcditaj,  and  apparently  damno/hf  and  when  hcsreditas  eft  ca- 
duca ;  and  neither  an  Executor  is  nominate,  nor  the  neareft  of 
Kin  cravech  to  be  confirmed ;  how  the  DefunA's  Goods  iho.uld 
be  prefervcd  to  Minors  and  Creditors,  if  the  Procurator-Fifcal 
be  not  decerned,  and  either  become  comptable,  or  a  Surroga- 
lion  of  Parties  interefted :  And  when  Teftaments  have  been 
already  confirmed,  how  (hall  Teftaments,  ad  onAJja  et  male  ap^ 
pretiaia  etnon  executa^hc  expede  i  How  Ihall Executors  Credi- 
tors be  decerned  i  How  ftiall  the  intricate  Queftions  be  de- 
cerned, and  Difputcs  incident  in  the  Confirmation  of  Tefta- 
ments be  decided,  anent  the  Nullity  and  Faireboods  of  Tefta- 
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mentSy  the  Competition  of  the  neareft  of  Kio,  withthe  Exe- 
color  nominate,  of  the  Executor  ad  onujja,  with  the  £xec\itor 
confirmed  I  Of  the  Executor  ad  rum  exe/nta,  with  the  Exe* 
cator  of  the  Defuuft?  Exccucori  ancnt  the  Prelation  of  Cre- 
ditors, and  others  of  that  Nature? 

The  CoDfirmation  of  Tcftaments,  and  the  Dccifion  of 
Caafes  matrimonial  and  teftamcniarjr,  cannot  be  devolved  up- 
on the  Lords  of  Scflion  without  great  Prejudice  ;  i  •  Becaufe 
the  Lords    are  already  overburdened  with   great   Bufinefs^ 
and    weighty  Caufes  of  Heritages  and    great  Importance  | 
and  therefore  have  been    forced    to  dilqharge  themfclvei 
of  Anions  poflcflbry  of  Moleftation,  Jam.  6.  Pari,  ii»  Cap. 
4a.  1587.     Ratifying  a  former  Aft  of  the  faid  Lords,   where- 
by thefe  Aftions  are  remitted  to  other  Judgesj    becaufe  Uie 
Moltiiadeof  Affairs  before  the  Lords  impeaches  greatly  the 
ordinary  Courfe  of  Juftice :  And  it  is  not  polTible  to  the  Lords 
to  trv  the  Verity  fo  well,  (which  are  the  Words  of  the  Aft, 
and  Motive  of  making  it.)    2.  The  Lords  have  no  Time  to 
hear  Parties,  and  urge  carneftly  Calling  and  Difpatch  of  the 
Bufinefles  of  greaccit  Conrequcnce ;  far  lefs  can  they  have 
Time  to  urge  Parties  to  confirm  Teftaments,  and  to  inquire, 
2Dd  take  Courie  ancnt!  Defunfts  Goods,  ne  diffipentur  to  the 
Prejadice  of  Creditors  and  Minors  ;  which  mould  be  done, 
and  is  incumbent  to  the  CommilTaries  ex  officio,  albeit  Parties 
urge  not*    3.  The  Lords  Procedure  by  reafou   of  Multitude 
ot  Bofinefs  before  them,  is  not  peremptor  ;  and  Parties,  after 
long  and  cxpenfive  Attendance,  having  prepared  their  Buiinefs 
for  bearing,  cannot  be  alTured  to  have  them  called  and  expede; 
whereas  Procefs  before  the  Commiflaries  are  peremptor,  and 
Summons  bear  not  Continuations,  which  is  ncceflanly  requi- 
red in  favourable  Caules,  concerning  Minors  and  poor  Peo«- 
plc  who  cannot  attend  ;  but  efpecially  in  Edifts  and  Tefta- 
ments, which  cannot  bide  Delay,  leaft  Minors  Goods  (hould 
peri£h  :  And  are  fo  privileged,  that  in  vacant  and  feriateTimes, 
they  may  be,  and  arc  ordinarily  cxpedc,  without  Nccclfity  of 
a  Licence.    AH  Qgeflions  and  Caufes^,  and  Probation  of  Adul- 
tery or  Impotency,  the  Difputes  whether  frigiditas  fit  tiatura 
vH  arte,  utnim  ante  matrimonium  atitJUperveniaiSy^utmm  tna^ 
Uficium  fit  folulnle  an  wfolubilc,  and  others  of  that   Nature, 
cannot  be  agitate  verecunde,  in  lb  public  and  eminent  a  Judica- 
tory, prima  Injiantia. 

Xhese  Caufes  much  lefs  can  be  remitted  to  Shcrif)^,    and 
other  inferior  Judges,     i.  By  rcafon  of  the  Gravity  and  Intri* 

cacy  of  them,     %.  The  Sheriffs  have  either  their  bfficcs  he- 
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ritaWe  and  patrimonial,  or  chofcn  yearly  by  his  Majefty : 
The  firft  cannot  have  their  Right  of  Jurirdiftions  enlarged  to 
Caufes  of  fuch  Gravity,  without  a  new  Grant  and  Right  from 
his  Majefty  ;  and  here  how  little  favourable  heritable  Offices 
are,  it  is  conftant  from  Law  and  Reafon,  by  the  A&^.J<u  a. 
Pari,  1 1,  it  is  ordained,  That  no  Office  (hould  be  given  in  Fee 
and  Heritage ;  {Skeendevefb.fign.  in  verbo  Sheri^)  bccaufe  in 
J\}Ti(dx(t\ov\per/bm  eligitur,ztid  both  heritable  andotherSherifls 
are  known  to  be  Gentlemen  who  underftand  not  the  Law,  nor 
the  way  of  Procers,and  are  forced  to  dclcgztt pedaneos  Judices; 
and  to  depute  their  Friends  and  Servants,  who  have  no  Know- 
ledge  of  the  Law,  and  being  changed  yearly  have  no  Tlroe  to 
learn  the  Icaft  Formality  of  rrocclis.  3.  Sheriffs,  who  in  Con- 
fcience,  according  to  oar  A6ts  of  Parliament,  James  i.  Pari. 
1.  Cap.  6.  1404.  ^ofnes'^.  Pari.  5.  Cap.  26.  1469.  arc  liable^ 
10  anlwer  for  their  Dcpntes,  may  think  it  hard  that  Caufes 
of  fuch  Weight  and  Difficulty,  which  cannot  be  decided  but 
by  fuch  as  underftand  the  Civil  and  Canon  Law,  (hould  be  re- 
mitted upon  their  Perils  to  he  judged  by  Deputes.  4.  The 
Sheriffs  Jurifdidion  both  civil  and  criminal,  is  fo  large, 
(as  is  reprcfentcd  by  the  learned  Skeen,  de  verb,  fiffu  in  verbo  - 
Sherds.)  that  it  cannot  be  extended,  without  great  Prejudices 
to  Caufes  and  AAions  of  a  different  Nature  :  Bccaufe  Remo- 
vings,  Moleftations,  EjeAions,  Services,  and  other  Aftions 
competent  to  be  judged  by  the  Sheriffs,  are  for  the  moft  Pare 
real  and  poDTcflbry,  and  may  be  eafily  decided  by  the  cuftoma- 
ry  faw  of  the  Country,  and  AAs  of  Parliament :  Whereas 
Teftamentary  and  other  confiftorial  Caufes,  are  iw  apicibus  jur- 
ris  ;.and  cannot  be  decided  but  by  the  Civil  and  Canon  Law, 
not  aMl)oritative,  but  according  to  the  Equity  of  the  faid  Law, 
which  mud  he  known  to  thole  who  are  Judges  in  thefc  Cau- 
fes. 

The  Prejudices  and  common  ObjeiSions  againft  Commifla- 
riots,  arc  thefc.  ,  imo^  That  they  are  Epifcopal  Courts.  2ifo, 
That  Official  Courts  ate  fuppreft  in  England,  pio,  Exorbitan* 
cy  of  Qiiots,  and  other  Abufcs  are  great  in  xhcfe  Courts. 

That  the  firft  may  be  cleared,  It  is  to  be  confidered,  That 
jura  Epijcopdia  are  of  two  Sorts,  iwo,  Such  as  are  ufurped  by 
Bilhops,  as  intrinfically  inherent  in  the  pretended  Office  of  Bi* 
Ihop.  2doj  Such  as  extrinfically  belong  to  them  by  the  Grant  of 
Princes  or  otherwiic:  Thefe  of  ihc  former  Son  (as  their  ufurped 
Jurilciidion  over  their  Brethren)  arc  extinft  with  the  Office, 
The  laft  Sort  is  not  to  be  fappreft,  if  they  He  ufeful  and  nc- 
cciliry.    Thus  the  temporal  Jurifdidion  of  Biihops  was  refer - 
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ted  to  Bailies  of  Regalities,  conform  to  the  Tnfcftmcnt  to  be 
holden  of  his  Majcfty*  Thus  Epifcopal  Patronages  arc  not 
cxiioAy  but  are  to  be  difpofed  upon  as  the  Eflates  ihall  think 
cxpcdieDC>  et  fic de cateris.  That  the  Jarifdiftion  ofCommif- 
ferics  as  it  is  now  eftablilhcd  is  of  this  Kind  ;  It  appears  i/wo, 
Bccauie  ic  is  clear  from  the  Civil  and  Canon  Law^  that  Con- 
fiflorial  Caufes  rumpcrtinehant  adEpifcopalem  midientiam  in  the 
Hmes  of  the  greatcft  Grandeur,  and  in  the  mod  fuperftitious 
Tiacs:  Aoii  that  Church-men  were  prohibite  to  meddle 
witbthiei9^  as  abfurd,  and  moft  incompetent  to  be  judged  by 
tbcBU  But  thefe  Caufes  were  alTumed  by  thefe  Judicatories  in 
die  latter  Times,  upon  Pretext  that  they  were  pious  and  fa- 
foorable,  and  by  the  Connivance  of  Princes.  2^0,  The  Juril- 
£&ioo  of  Commiflaries  as  it  is  now  eftablilhed,  was  ereAed 
hf  Q^Maiy  in  time  of  greaieft  Purity  and  Reformation,  and 
iCommimon  granted  by  her  to  the  Comniifldries  of  Edinburgh, 
Ja,  16^3  ;  and  is  \yarrante«d  by  divers  A^j  of  Par.  viz.  Jd,  6. 
?.  uC.  28,  1567.  (The  which  Year,  the  Lords  of  Seflion 
made  certain  Inftruftions  for  ilie  Commiflaries  of  Edinburgh, 
and  other  inferior  Commiirarics)  By  another  Aft  of  his  7th  ^r. 
1581^  which  is  the  26  in  the  Catalogue  of  the  unprinted  AAs, 
aod  coDtainech  a  Commiffion  for  Confirmation  ot  Tcftaments 
and  Placing  of  Commiifaries.  By  an  Aft  of  hjs  12  PmL 
159a  the  25  of  his  unprinted  Afts,  intitlcd,  A  Ratification  of 
the  Coi^miflariot  oi Edinburgh,  Ky  ihc  Ad  i^^  0}  his  13  Par» 
1593,  ordaining  Letters  of  Horning  to  be  direft  upon  Dc^ 
accts  of  Provolls  and  Bailies  of  Burrows  as  is  granted  upon 
Commiflaries  Precepts,  jrio,  It  is  moft  evident  from  the  6 
M  of  his  20  Par,  1609,  That  the  Jurildiftion  of  Commifla- 
ries is  a  temporal  Jurifdiftion,  acknowledged  by  the  Aft  to 
flow  from  his  Majcfty,  as  well  as  auy  other  ordinary  Jurifdic- 
tioD,  which  his  Majefty  might  have  granted  to  any  Subjcfts  as 
wdl  as  Biihops;  and  which  is  granted  by  the  faid  Aft  to  the 
Lords  of  Seflion,  as  his  Majcfty's  great  Confiftory  for  Rcduc^ 
tion  of  Commiflaries  Decreets;  and  which  before  he  granted 
to  the  Earl  of  Jrgyle,  whole  heritable  Right  of  the  Commif- 
Ciriot  of  Arp*le  is  rel'crved  by  ihe  i'aid  Aft. 

There  is  a  great  Difference  betwixt  the  Official  Courts  of 
EiigUmdy  and  ine  Commiflariots  as  they  are  eftabliflied  in  this 
Country;  ^becaul'e  Commiflariots  being  conlidcred  either  ohjec' 
ose^  io  regard  of  ihc  Objeft  and  Caufes  conliftorial ;  or  /or- 
maSter  ratione  modi  quo  verJafUur  circa  oljeffutrif  in  regard  of 
the  Way  of  Procedure  in  thele  Courts.  Commiflariots  are 
Qtril  and  Temporal  Judicatories,  in  both  Rcfpefts,  in  refpeft 
of  Confirmation  of  Tcftaments  and  tcftamentary  Caufes,  and 
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Matrimonial,  d^  Impotemiaf  MaUficio  &  dc  NataUbus.  Baftardi 
and  others  of  that  Nature  are  iDcompetent  to  be  judged  ia 
Seflions,  Prcfbytencs  and  Aflcmblics  (which  arc  the  true  Ec« 
clcfiaftical  Courts)  and  therefore  is  acknowledged  to  be  merc- 
Iv  civil,  bccaufe  Summons  arc  dircft  by  the  Commiflarics  un^ 
dcr  the  Sign ei^of  Office,  bearing  his  Majefty'sNamc  and  Arms; 
the  Certification  is  civil,  WitneiTcs  are  fummoned  under  civil 
and  pccunial  Pains,  and  Letters  aredireAedfor compelling  them 
to  compear  under  the  Pain  of  Horning;   The   Execution  of 
Sentences  is  dvil,  ^y  poinding  or  comprifing  for  liquidate 
Sums ;  or  by  a  Charge  to  fulfil  what  is  infa3o,  upon  the  Com* 
jniflary's  Precept ;  or  by  a  Charge  of  Horning  upon  the  Let* 
ters ;  and  by  intenting  Afiion  o|  Deforcement  before  the  Com- 
miffaries  or  the  Lords  of  Seffion.  But  the  Official's  Jurifdidioa 
was  Epi/Jopale,  eccleliaftical  in  both  the  former  Rclpefts,  and 
vfas  continued  as  ic  had  been  in  the  Popilh  Church  the  Kfbop 
ufiyrping  the  JuriliiicTion  that  belonged  toScffions,  Prefbyterics 
andAiTcmbhes;  and  delegating  totheir  Officials  their  JurifdiAiuo 
hoiholjeffive,  inCaufcs  competent  tobc  judged  in  Church  Judi-^ 
catories;  znAfoftnaliter  in  the  Way  of  Procedure  competent  on- 
ly  to  the  Church.    By  the  Canon  of  the  EngUJb  Churdi,  they 
were  Judges  in  caufa  mn  modo  injtantiarum  fed  correiiioms  et 
(Ufciplina  ;  they  had  a  Superintendency  over  Miniftcrs,  to  ad- 
vert that  they  ihould  do  their  Duty  in  their  Charges :    Mini- 
fters  and  Churchmen  are  very  accufable  before  them ;  and  be- 
ing  contumacious  and  not  compearing,  might  be  fufpended. 
and  excommunicate:     They  were  Judges,  whether  crimen  bo 
notoriiim  et  pifiLunim^  or  not;  and,  upon  Pretext  that  it  was 
nor   public  and   fcandalous,  potersint  nnttare  posmtentiam  in 
muUiatn  pecumaviam:    They  ufurped  facrilcgioufly  the  Power 
of  the  Church,  and  Ecclcfiaftic  Cenfurcs;  and  by  the  fulmi- 
nating, at  random,  Excommunications  for  fraall  Matters,  as 
fmall   Debts,  Vicaragc-trinds,   the  Official  and  his  Officcrt 
Fees,  and  for  non -compearance  in  their  Courts:     And,  by 
their  eafy  Abfolution  upon  fmall  Satisfaction,  and  for  Money, 
jnade  Excommunication  contemptible.    For  thcfe  and  Qthcr 
Abufe"?  intrinfical  to  the  Judicatory  itfelf,  thefe  Couris  have 
been  long  ago  cried  down  on  thefe  Grounds  by  divers  learned 
and  welU^fFcfled  Men,   and  lately  fuppreft :    But  the  Inftancc 
of  their  Ruin  canuot  with  Reafon  be  adduced  to  fubvert  Con- 
fiflories,  they  being  altogether  different  and  abfolutely  Civil 
in    their"  Inftitutioo,  Object  and  Way  of  Proccis,  and   no 
more   ecclefiaftical  than  the  Church  Regalities,  which   had  ^ 
an  cxniniical  Dependence  on  Bifliopjiin  the  Way  of  holding* 
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It  is  already  cleared,  That  if  any  Abufes  be  inT^hcfe 
Goarcs,  they  are  not  eOential,  refolting  ppoo  the  Nature  and 
Conftitution  of  the  Judicatory  ;  but  acadental,  which  may 
be  reformed,  without  the  SubverfioD  of  (b  old  and  fo  ofeful  a 
Judicatory,  udo^  If  Comraiflaries  either  be  not  qualified  or 
corrupt,  it  is  wilhed  they  may  be  tried  and  removed,  and  a 
Iblid  Conrfe  taken  for  obviating  the  like  Abufes  thereafter, 
that  Places  be  not  venal,  but  propofed  and  difpofed  as  Re- 
wards of  Virtue  to  able  and  deicrving  Men.  3/w,  The  Ex- 
'orbirancy  of  Fees  and  Qjiots  may  be  regulated,  by  taking 
Couric  ancnt  the  Prefentation  to  thefe  Places;  that  faoneft 
and  *  ingeoioQS  Men  be  orefented  \  that  a  Competency  of 
fetded  and  conftant  Fees  be  allotted,  to  encourage  honeft  and 
able  Men  to  pretend  to  thefe  Places,  and  to  enable  themfelves 
for  them ;  and  that  they  may  live  creditably  and  honefily  in 
them,  and  Quots  may  be  abridged;  and  it  may  be  provided, 
that  finall  Tcftamcnis  may  be  free  of  Quot ;  and  the  Qyots 
of  great  Teftaments  may  bcL.  limited,  not  to  exceed  a  certain 
Sam,  which  the  Eftates  (hall  think  reafonable  ,to  the  higheft 
Qoot :  The  Quot-filvcr  which  fcall  be  thought  fit  to  be  taken, 
may  be  employed  (the  CommilTaries  being  fatisfied  of  their 
Fees)  10  pious  Ufes. 

S.  Th«  Author  having  been  long  a  Commifiary,  with  great 
Reputation  both  for  Ability  and  Integrity,  endeavours  here 
to  maintain  the  Commiflariot  Courts,  aeainft  the  Complaints 
made  of  them*  But,  thefe  Conrts  are  declared  to  be  one  of 
the  j^eat  Grievances  of  the  Nation  in  the  year  1689 ;  and  for 
Rebcfof  which  Grievance,  we  have  only  the  Aft  of  Parlia- 
ment 1690,  anent  tlie  Confirmation  of  Teftaments. 

Causes  matrimonial  are  certainly  of  the  greateft  Im{>ort, 
and  do  require  good  and  knowinjg  Judees ;  but  the  Abuie  of 
the  Commifiary- court  was,  and  is  nioftly  in  Teftaments  and 
Execotries :  For,  under  Pretence  of  having  Judges  and  Offi- 
cers to  take  Care  of  Widows  and  Orphans,  ana  of  the  due 
Tranfmiffion  of  moveable  Eftates  to  Creditors  and  neareft  of 
Kin,  the  Methods  of  inventarin^  and  confirming  before  the 
Commifllaries  are  impofed  ;  which  are  moft  expeuGve  and 
uieafy ;  and  particularly  their  Management  of  the  Omijfa,  ma' 
le  MretkOa  et  non  execnta  .•  Wnich  laft  occafious  many 
Qiiefiions,  and  mars  even  the  natural  Courfe  of  Succcffion. 
But  firft,  It  is  a  good  Law  with  us,  that  nothing  heritable  is 
ceflable,  and  that  .a  Man  on  Death-bed  may  do  no  Deed  in 
FreJQ^ceof  his  Heir i  which  reftritfls  Teftaments  and  tefla« 
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mcntary  Caufcs  to  a  very  narrow  Compafs :  Whereas  in  the 
Roman  Law,  all  Things  were  tcftable  ;  and  their  Tcftamcnts 
were  their  greatcft  Acts  and  Deeds,  and  therefore  juftljr 
made  very  folcmn,  with  many  Cautions.  JBut  with  us,  no- 
thing falls  under  Teftament  favc  a  Man's  movcaWc  E- 
ftate,  which  we  call  Executty.  2dfy,  It  appears  moft  reafon-  , 
able,  That  whatever  a  Man  appoints  concerning  his  moveable 
Eftaie,  Ihould  be  obfcrved  according  to  the  old  Law,  ul  quif- 
que  legaffit  itajus  efto  .•  And  therefore,  if  a  Man,  even  by  a  ge* 
nera}  Amgnation,  aflign  all  that  fliall  belong  to  iiim  the  Time 
of  his  Ueaih,  it  ftiould  hold  :  and  the  Ailignec  accepting, 
ihould  be  liable  for  all  Debts.  For  in  Efted,  the  Burden  of 
Debts  Ihouid  always  accompany  the  univerfum  Jus  ;  and, 
for  the  moft  part,  it  is  fo  provided.  And  therefore  it  may 
be  doubled,  why  our  AA  of  Parliament  1690  fuftains  /pedal 
Aflignations  without  NecefEty  of  confirming,  but  notgeneral^ 
whereas  the  general  Aflignation  does  tranl'mit  the  Kight  in 
the  fame  Manner,  and  makes  the  Afligny  more  liable  :  And 
his  making  Inventary,  iignifies  nothing  fave  to  multiply  £x« 
pence.  For  albeit  a  general  Affignation  favcs  not  from  Con- 
firmation^ yet  it  is  not  determined  what  fbould  be  the  EfFeft.. 
thereof ;  for,  if  it  be  a  teftamentary  Deed,  then  it  goes  do 
further  than  the  Dead's  Part,  and  will  not  prejudge  either 
tile  Bairns  or  the  ReliA;  but  then  the  Bairns , and  Relicl  have 
the  fame  Remedy  and  Accefs  to  make  the  Aifigny  accounc- 
able,  as  if  he  were  Executor.  But  fuppofe  it  mould  be,  in 
Form,  as  inter  vrvos  ;  yet  it  appears  mofl:  reafonable,  that  ic 
ihould  be  held  as  Domtio  mortu  caufuj  and-cqaivalent  to  a 
Lecracy:  And  fo  ftill  it  cannot  hinder  either  the  Relid  or 
Bairns  from  claiming  their  Pans.  3^fy,  Where  a  Perfon  dies 
without  difponing  on  his  Moveables,  it  feems  indeed  very  ex- 
pedient that  an  Inventory  fliould  be  made:  But  then  this  In- 
ventary  might  be  made  far  more  eafily  than  by  this  Way  of 
Confirmation :  And  whoever  intromits  without  Invcntary, 
ftiould  alfo  be  under  a  Certification  :  But  that  of  a  vitioux  In^ 
Iromttery  and  to  make  him  Halle  for  all  Deks,  feems  to  be 
too  heavy.  And  it  may  be  fufficient  to  make  him  liable  hi 
duplum,  according  to  the  Civil  Law  5  and  as  was  alfo  for  feme 
Time  obfcrved  wiih  us,  before  the  Year  1660.  Bui  ASljfy, 
We  want  to  have  cleared.  What  is  heritable,  and  what  is 
moveable,  What  the  Right  of  Subftitution  imports  in  Move- 
ables, and,  If  moveable  Eftates  may,  and  how  they  (hould  be 
tailzied  ;  as  likewile,  How  Moveables  ftiould  tranfmit :  For  in 
the  moveable  Succeffion  we  allow  no  Reprefentatioo :  Buc 
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then  this  Socceffion  in  moveables  will  not  tranfmitf  except 
tbey  be  exemta  .*  Wjiich  fcems  10  fail  in  the  dead's  Part 
chat  tranfmics  by  Coniirniation  ta>tfuam  additione.'  And  we  far* 
ther  make  a  groundlcis  Diftiodion,  as  if  the  Lcritime  did 
tranfmit  otherwife  than  the  Dead's  Part  doth.  Bnt  thefe 
Things  will  come  to  be  more  fully  noticed  in  the  Head  of 
Executors. 


Confolidation. 

2f.  A  Perfon  having  Right  by  Aflignation  to  a  Comprifing 
£\  of  Lands  holdcn  of  himfelf,  whether  eoipfoui^i  he 
has  the  forpfaid  Right,  will  the  Property  conlblidate  with  the 
Superiority  ?  Seeing  a  Comprifing  is  equivalent  to  a  Difpo- 
fitioo  and  Reiignation  thereupon  :  And  the  Superior  having 
Sight  by  an  AiEgnation  to  a  Difpofition  whereupon  there  is 
Rchgnaiion^  and  to  the  faid  Refignation  ;  It  feems  that  in 
that  Cafe  there  is  ConfoFidation :  Iti  rerpe<5l  the  Superior 
upon  fuch  an  Aflignation  in  favours  of  a  Stranger  will  be  obli- 

fed  to  infeft  him:  And  becaufe  he  cannot  infeft  himfelf^  the 
AW  dorh  introduce  Confolidation.  Bjntio  dulntan£  is,  That 
Confolidation  is  upon  the  Matter  a  Safinc  of  the  Property : 
And  a  Safite  hcimg  fadi,  cannot  be  without  fome  Deed  of  the 
Pcribn,  in  whofe  Favours  the  Confolidation  is  to  be  made, 
declaring  that  he  accepts  a  Right  to  the  £ffei5t  forefaid.  If 
it  be  not  fit  in  fuch  Cales,  That  the  Superior  fliould  before  a 
Notary  arid  Witncflcs  declare,  That,  Jccing  he  has  a  Right 
both  to  the  Property  and  Superiority  in  his  Perfon,  it  is  his 
Will  and  Intention,  that  ihe  Property  Ihould  be  confolidatc 
with  the  Superiority ;  and  that  an  Inftrument  upon  his  De- 
claration forefaid  Ihould  be  equivalent  as  if  the  Comprifer  had 
been  infef^^  and  had  refigned  atl  rentancntiam .'  And  if  fuch  an 
Inftrument  (hould  not  be  regiftrate  as  an  Inftrument  of  Re- 
fignation ad  remanemianu 

S,  When  a  Superior  acquirer  Right  by  Aflignation,  to  a 
Comprifing  of  Lands  holden  of  himfelf,  it  fecms  to  be  the 
fame  Cafe  as  if  he  himfelf  had  comprifed  his  Vadal's  Property. 
And  if  a  Superior  get  Right  by  Aflignation,  to  a  Difpofition 
whereupon  a  Refignation  hath  been  made  in  his  Hands  ;  and 
(o  the  faid  Refignation:  It  feems  to  be  the  fame  as  if  the 
RcjGgnation  had  been  made  in  his  Hands  ad  remanentiam. 
Bjt  the  Author  dcfidcrates  in  thcfc  Cafes  a  Deed  and  Inftru- 
ment 
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menc  upon  the  Confolidationy  which  indeed  appears  reafon* 
able:  And  where  Lands  are  thereby  traofmuted,  that  it 
IhouM  be  alfo  regiftrate. 

M  When  a  Perfon  infcft  in  the  Property  of  Lands^  ac- 
quires and  is  infefr  in  the  Superiority:  ^usmtur^  lieoipfo 
there  be  a  Confolidaiion  of  both  Rights }  item^  if  the  Supe* 
rior  fuccced  as  Heir  to  the  Right  of  the  Property :  ^uoerkur^ 
If  in  that  Cafe  there  be  a  Conforidationy  fo  that  dormmum  dL 
reSum  trahU  ad  fe  utile?  Seeing  the  Superior  could  not 
infeft  himfelfy  and  by  his  purchafing  of  the  Property  he 
enters  to  the  Right  thereof,  and  fo  the  Property  n  con- 
folidate  fUiione  juris y  in  the  fame  Manner  as  if  he  had  been 
infcft. 

If,  vice  'oerja^  The  Proprietor  acquire  the  Superiority,  if 
eo  cafit  there  be  a  Confolidatioij  of  both  Rights?  Answer, 
It  is  thought.  Not :  And  that  dommumume  cannot  draw  t« 
it  dircffumy  without  Infeftment  by  the  Superior  of  the  dwrn- 
mum  direSum. 

S.  When  a  Vaflal  acquires,  and  is  infeft  in  the  Superiority, 
the  Property  feems  to  oe  fwallowed  up  in  a  Coniolidadon. 
And  fo  if  the  Superior  fucceed  as  Heir  to  his  Vaflal  in  the 
Property,  his  Service  will  bear,  That  the  Lands  did  hold  of 
himfelf :  And  though  it  may  feem  that  he  cannot  decently 
infeft  himfelf:  Yet  it  is  thought  he  may.  And  however, 
there  (hould  be  fonae  public  Deed  on  Record  to  make  the 
Confolidation  appear. 

If,  vice  verfa,  the  Proprietor  acquire  the  Superiority,  this 
muft  be  a  fubaltcrn  Superiority,  bolden  at  leaft  of  the  Crown: 
And  fo  the  Proprietor's  Acquisition  cannot  give  liim  a  com- 
plete Right,  until  he  be  iufeft  in  the  Superiority  acquired. 
Whereas  in  the  former  Cafe,  vrbcrt  the  Superior  acquires  the 
Property,  the  Right  is  thereby  confolidate  and  complete; 
;|hough  it  need  a  public  k&  and  Kecord.  And  this  appears  to 
be  the  truer  Realon  than  that  oi  dormmum  utile  rum  trabit  di* 
reffum ;  though  dotninium  direffum  traint  ad  fe  uHle ;  which 
is  rather  the  Thing  itfelf  than  the  Rcafon  of  it. 

A^.  If  a  Perfon,  being  infeft  by  his  Father  upon  a  Right 

Banted  to  him  and  his  Heirs  whatfoever  to  be  holdcn  of  the 
ifponer,  be  thereafter  infeft  as  Heir  to  his  Father  in  the 
Superiority  of  the  faid  Lands,  which  belonged  to  his  Father 
and  his  Heirs-malc :    ^iueritut\  Whether  there  will  be  a 
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Confofion  and  Confolidacioo  of  the  Property  aad  Saperiorky  } 
It  isan/mridf  Dariog  his  Lifetime  there  will  be  a  Kind  of 
Confolidation,  feeing  he  cannot  be  Superior  to  himfelf: 
But  it  will  oeafe  by  bis  Death,  fo  that  the  Superiorit]r  will  be- 
long to  bis  Mein-male,  and  the  Property  to  his  Heirs  \^hat- 
ibever. 

If  he  intends  that  there  (hould  be  a  Confolidation,  What 
Courfe  is  to  be  taken  to  that  Purpofe  ?  Answer,  If,  as  in 
the  Cafe  forefaid,  he  was  infeft  firJi  in  the  Property  and  then 
in  the  Superiority)  he  muft  difpone  the  Property  to  a  Con* 
fident:  And  the  Confident  being  infeft  muft  refign  ad  re* 
nunentiam,  to  the  Effird:  the  Property  may  be  confolidate 
with  ifac  Superiority  to  him  and  bis  Heirs- male  and  their  Suc- 
oeflbn. 

S.  It  is  here  faid.  That  a  Man  being  infeft  by  his  Father, 
upon  a  Difnofition  being  made  to  him  and  his  Heirs  whatfo- 
e?er,  to  be  nolden  of  the  Difponer;  and  being  thereafter  in- 
feft as  Heir  to*  bis  Father  in  the  Superiority  of  the  faid 
Lands  which  belonged  to  his  Father  and  his  Heirs- male; 
there  will  be  a  Conrufion  and  Coofolidation  during,  his  Life  : 
Bar  if  be  die,  leaving  only  Daughters,  That  the  aopcriority 
will  belong  to  his  Heirs-male,  and  the  Property  to  his  Heirs 
whatfoever.  But  is  it  not  more  reaibnable  to  judge.  That 
by  fcrving  Heir  to  his  Father  the  Superior,  the  Property  is 
abforhedj  and  will  not  revive  again  ;  cfpecially  when,  it  his 
Faher  had  not  difponed  to  him  the  Property,  by  fuccecding 
to  bis  Father  he  would  have  fucceeded  therein  as  Heir-male, 
and  tranfmitted  it  accordingly.  And  therefore  what  is  pro- 
pofed,  Thii  in  the  Calc  forefaid,  the  Son  firft  having  the  Pro- 
perty by  Difpofition,  and  then  the  Superiority  by  Succeffion,, 
ihomd  difpone  the  Property  to  a  Confident ;  and  that  the  Con« 
fident  being  infeft,  Ihould  refign  ad  rananemiqm^  to  c^Fec^uate 
the  forefaid  Confolidarion ;  Icems  to  no  Purpole :  For  if  the 
Son  difpone  to  a  Confident  to  be  holden  of  himfelf,  when  he 
refigns  the  Property  ad  renumentiam^  it  brings  it  but  juft  back 
where  it  was;  unlefs  it  be  meant  that  we  mould  rcfign  bact 
(td  retnanemiam  to  the  Difponer  and  his  Heirs-male.  But  ftill 
this  is  ihoQght  needlefs ;  and  that  the  Son*s  Infeftment  by  Ser- 
vice will  be  the  prevailing  Right,  and  tranfmit  the  Lands  to 
the  Heirf-male« 

M  If  a  Superior  (hould  fuccccd  in  the  Ri^ht  of  Property  : 
Qu^Uur^  If  there  be  a  Confufion  of  both  Rights  in  his  Per- 
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fon  ?  Answer,  It  is  thought,  though  they  may  appear  to 
be  a  Conlolidacion  daring  his  Lifetime,  they  arc  neverthclcfs 
diftinS ;  feeing  the  Right  of  the  Superiority  may  be  to  Heirs- 
male,  and  the  Property  to  Heirs  whatfocver  :  And  the  faid 
Heirs  may  fuccced  refpeSive. 

If  the  laid  Superior,  being  infeft  in  th«  Ri^it  of  the  Supc- 
.rioriry,  fucceed  thereafter  in  the  Right  of  the  Property,  What 
Way  fliall  he  be  infeft  therein,  feeing  he  cannot  infcft  him- 
felf  ?  Answer,  //  is  thmight  that  it  is  not  iuconfifteot,  that 
the  Superior  may  give  Precept  to  give  Safine  to  an  Attorney 
in  his  Name  and  for  his  Ufe. 

lip*  the  faid  Superior  intend  that  the  Property  (hould  be 
confolidatc  with  the  Superiority,  What  Way  Ihall  it  be  done  ? 
Answer,  He  may  direft  the  faid  Precept  in  thefe  Terms,  for 
infcfting  him :  And  feeing  he  has  both  Rights  in  his  Perfon, 
and  intends  that  the  Property  fhould  be  confolidate  with  the 
Superiority ;  the  Precept  may  be  in  thefe  Terms  to  give  Safine, 
to  theEffedi  the  Property  may  be  confolidate  with  the  Superi- 
ority ;  to  be  holdcn  both  of  his  Superior  in  all  Time  coming, 
in  the  fame  Manner  as  if  they  had  never  been  fevered. 

If  a  Precept  may  not  be  obtained  in  futfidium  out  of  the 
^  Chancery,  for  infefting  the  faid  Perfon  in  the  Property  to  be 
holdcn  of  himfclf,  feeing  he  cannot  infeft  himfelf?  Answer, 
It  is  thought  that  a  Courfe  may  be  taken  upon  a  Bill  to  the 
Lords,  ordaining  the  Dircflor  to  the  Chancery  to  direil  a  Pre- 
cept upon  the  Reafon.forcfaid/ 

S.  The  Queftion  is  here  renewed,  If  a  Superior  fliould  fuc- 
cced in  the  Right  of  the  Property,  and  the  Right  of  the  Su- 
periority be  to  Heirs-male,  and  the  Right  of  the  Property  to 
Heirs  whatfocver.  But  dill  it  is  thought.  That  in  this  Cafe 
the  Right  of  Property  would  be  abfoibcd  by  the  Superiority, 
and  the  SuccefR' »;  fall  accordingly,  without  fcparaiing,  And 
here,  if  the  Superior  fuccced  in  the  Right  of  Property,  the 
Author  thinks,  as  is  above  noted.  That  he  may  infeft  himlelf: 
And  fo  indeed  he  may,  by  direding  his  Precept  in  thefe 
Term?,  to  the  Effeft  the  Property  may  be  confolidate  with 
the  Superiority :  And  ^o  f/>/6  the  Succcflion  will  be  regulate 
according  to  the  Inlcftmcnt  of  Superiority,  As  for  the  obtain- 
ing  of  a  Precept  in  this  Cafe  out  of  the  Chancery,  in/u/ftdium,  - 
by  a  Bill  to  the  Lords  that  he  might  be  infeft  in  the  Property- 
to  be  holden  of  himfelf,  k  appears  to  be  fupertluous. 

Decreet^ 
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Decreets  contra  Confortes. 

If.  A  DECRfiET  of  RedudioD  ex  capite  interdi^ms,  be« 
Jl\  ing  obcaincd  in  foro ;  and  the  Wife  being  Liferent- 
m,  craving  to  be  rcponed,  becaufe,  competent  and  omhted 
could  not  be  ^Hedged  aeainft  her,  being  fiw  poteftate  Mariti  .* 
^u^tritUTy  If  (he  prevail,  ma j  .the  Huiband  crave  the  Benc& 
of  her  Decreet?.  Bjttio  dtdn$andiy  upon  Pretence  that  it  is 
(bund  that  the  Decreet  agaioft  him  was  anjuft  upon  the  Mat- 
icr :    And  it  cannot  be  juft  ^  to  her^  an4  unjud  as  to  him. 

This  Queftion  may  occur  in  many  ./E^afesy  as  that  of  two 
Heirs-Portioners,  one  being  Major  aqd  another  Minor :  And 
after  the  Decreet  againft  both,  the  Minor  l^ing  reponed  and 
prevailing :  And  ^f  a  Decreet  againft  a  Principal,  haying 
proponed  a  Defence  of  Payment,  and  having  fuccumbed  in 
Probations  And  thereafter  the  Cautioner  being  purfuedj  and 
opon  Probation  ojf  .ij^e  fame  Defence,  being  aUoilizipd, 

S.  If  it  vas  found  in  the  Wife^s  Cafe,  that  the  Decreet 
^ainft  the  Huiband  was  unjuft  upon  the  Matter,  it  were  hard 
not  to  repone  the  Uulband,  Uiough  he  negleSed  his  own  De* 
fence.  And  fp  19  Uie  Qafepf  two  Heirs-Ponioners,  the  one 
Major,  and  the  other  Minor,  and  a  Decreet  given  againijk 
both  :  If  the  Minor  be  reponed,  though  upon  a  Head  omitted 
fay  the  Major,  yet  in  lU  £qui£y  it  Ihould  operate  for  the 
Major.  And  thus,  if  a  Decreet  be  given  againft  a  Prbichal, 
proponing  a  Defence  of  Payment,  but  fyccumbing  in  the  Pro* 
oauon ;  if  the  jCn/rio;!^  thereafter  purfged>  fliould  propone 
and  prove  the  fame  Defence;  he  (hould  not  only  be  aflbilzied, 
bat  the  Principal  alfo  (hould  be  r^ddored :  for,  NaturaUs  Ratio 
mn  paeitur  idem  bis  exip.  And  material  Jufticc  and  Equity 
in  thefe  Cafes  ihouy  prevail  againft  the   Rigour  of  punimiuj; 

Negligence,  aipd  even  againft  the  Atuhqfita^  TPi  jtidkata. 

» 

■ 

^  Corporations. 

N,  (^UID  Juris  as  to  Crafts  and  other  Incorporations,  aii4 
<*V^  ^  ^o  Bil];(ops  and  other  fmgle  Incorporations,  if  i^ 
aoj  Ca&^tfaey  may  obfi^e  themfelves  and  their  Succeflbrs  i 

8.  Crafts,  and  other  Incprpdrations,  aAing  lawfully,  may 

fM'gc  their  Succeflbrs  qugad  ineir  cpmmon  good :  ^up  Bifhops, 

•      '  '       f^      '  whom 
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whom  the  Author  terms  fingle  Incorporations^  being  only 
'  Adminiftratorsj  cannot  further  bind  Sucoeflbrs. 

« 

Creditors  of  the  DefutiS. 

N.  \Y  the  Creditors  of  the  DefunA,  being  Minors,  will  be 
*  preferred  to  the  Creditors  of  the  Heir,  though  they  da 
not  Diligence  within  three  Years  i 

S.  Thb  Creditors  of  a  Perfon  deceafed,  have  the  Privilege 
by  hQ,  of  Parliament,  That,  doing  Diligence  within  three 
Years,  they  will  be  preferred  to  the  Creditors  of  the  Heir  : 
Inde  ^oritur i  If  the  Creditors  of  the  Defunct  be  Minors, 
ihould  this  Prefcription  of  three  Years  run  againft  them? 
And,  feeing  the  long  Prefcription  of  forty  Years  doth  pot 
run  a^inft  Minors,  it  were  hard  that  any  fkorter  Prefcriptioo 
ihould  run  againft  them.  But  this  Point  heeds  to  be  deter- 
mined :  For  as  to  the  long  Prefcription  of  forty  Years,  the 
Aft  of  Parliament  provides  exprcfsly,  that  it  dpch  not  run 
againft  Minors;  whereas  it  may  be  in  other  Cafes,  that  Tutors 
or  Curators  may  be  judged  accountable  for  their  NegleA. 
And  tbefe  (horier  Prefcriptions  are  more  for  common  Utility  ; 
whereas  the  long  Prefcription  is  for  pure  Negligence  of 
the  Party. 

Perfmis  conviS  of  Capital  Crimes. 

//.  A  PxAsoN  being  i^pnvid  of  a  capital  Crime,  and  the 
J\  Efcheat  of  bis  Moveables  therethrough  falling  to 
the  Kio^,  and  he  beinjg  kecped  in  Prifon  many  Years  without 
a  Remiiiion,  and  dying  in  that  Condition :  ^arUvry  Whether 
the  Rents  of  his  Lands  in  the  interim  not  unified,  will  belong; 
to  the  King  and  his  Donator,  or  to  the  Heir  ?  BjUio  dubilandi^ 
his  Efcheat  is  only  what  he  had  the  Time  of  the  Sentence  } 
after  which  he  became  civiliter  mortuus  ;  and,  being  tiuUus 
»n  Law,  he  had  nothing  to  lofe ;  and  the  King  by  his  Indul- 
gence could  not  prejudge  his  Heir,  unlefs  he  had  granted  him 
a  Remiflion,  reftoring  him  againft  the  Sentence. 

^aiitur^  quid  Juris,  If  alter  he  is  convift,  he  fliould  com- 
mit Treafon,  whether  he  might  be  forfaulicJ  in  Prejudice  of 
his  Hcir^ 

5.  Bv 
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S.  By  Law,  a  Criminal  efchcats  only  the  Moveables  fie 
theobad;  and  his  cootinmng  under  Sentence  for  Year  and 
Day,  doth  not  make  his  Liferent- efcheat  to  fall;  becaufe^ 
here  is  no  C)ntumacyy  and  tbd*  Liferent-efcheat  is  beyond  the 
Pain  of  Law.  And  therefore  it,  may  be  thooeht,  That  whai- 
crer  falk  to  a  Criminal  after  his  Sentence,  and  he  dying  under 
it ;  will  fall  to  bis  Executors.  The  Author  feems  to  think, 
That  the  Rents  of  Lands,  after  Sentence,  fliould  fall  to  his 
Heir;  becaufe,  by  the  Sentence  he  was  ctvitiier  fnortuus,  and 
the  King,  bjhis  Indulgence,  could  not  prejudge  the  Criminal's 
Heir,  anlefs  he  had  granted  him  a  Reroimon.  But  this  Rea- 
fontn^  appears  to  be  too  fine.  The  Cafe  indeed  of  a  Crimi*' 
oal,  (entcnced  for  a  capital  Crimi,  but  living,  either  in  Prifon 
or  out  of  it,  ftill  nnreraittcd  for  Years  thereafter,  and  rhcn 
comhig  to  die  naturally,  mav  occafion  feveral  Qoeftions.  For^ 
What  if  in  that  Interval  ne  acquire  Moveables  I  They  fatt 
not  under  his  finale  penal  Efcheat,  (and  there  is  uo  Liferent^ 
efcheat  as  fatd  is)  and  theu  they  (hould  fall  to  his  Executors 
aod  neareft  of  Kin.  And  yet,  being  under  Sentence  of  Deaths 
he  is  not  teftable;  wherefore,  in  ftri^  Law,  they  may  be 
thoi^ht  to  be  caAicuiry.  But  then  fuppofe,  that  in  the  fame 
Interval,  be  acouires  Lands,  yet  no  Man  can  be  ferved  Heir 
to  him ;  becauie,  it  cannot  be  faid^  that  he  died  in  pace  Ihm^ 
fi Reps^  being  a  Criminal  condemned:  And  yet  the  Lands 
could  not  be  found  to  be  caduciary,  for  that  were  a  Novelty; 
and  therefore  it  may  be  thought,  That,  feeing  he  efcaped  t\\6 
Sentence  of  Death,  and  then  coming  to  die  naturally;  what* 
ever  be  acquired  in  the  Interim  (hould  fall  to  his  Heirs  and 
Executors,  (ince  fuch  was  his  Fate.  Bat,  if  in  that  Interim 
hefiioald  cooimit  Treafon;  his  being  formerly  fentenced 
bould  Qotbinjg  excufe  hiih,  far  Icfs  be  any  Benefit  to  his  Heir, 
as  if  Joftice  had  wrongoufly  indulged  him. 

Curator. 

N.    A    Fb  MALE  Minor,  being  married:    Qti^imr^  If  the 
xJl  Office  of  her  Curatory  doth  expire  ? 

S.  It  is  certain,  the  Office  doth  not  concern  her  Perfon ; 
and  therefore  it  comes  to  be  inpoteftate  maritu  The  Hufbaud 
alibjgcts  aRi^ht  to  her  Moveables  jure  maritlf  which  is  a 
legal  Ai&gnation  of  them,  as  if  the  Curator  had  coDlcnted  to 
it.    But  as  to  her  other  Eftate  or  botnh  the  Curatory  ilauds. 

D. 
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D. 

Death'Bed.^ 

N.    \Y  ^  Creditor  may  on  Death-bed  make  an  heritable 
S\xm  tnofveakk,  by  a  Charge  of  Horning? 


S.  If  there  appear  a  vifible  Necefficy  for  it,  the 
Charge,  it  feen)s^  Ihould  have  its  legal  Elfed  to  make  the 
Som  moveable ;  for,  if  the  Creditor  on  Death-bed  (bould  gee 
voluntary  Payment,  it  would  have  the' fame  Effeft.  But  if  the 
Charge  of  Horning  were  afFcded,  and  defigned  on  Death-bed 
to  make  the  Sum  moveable ;  it  would  differ  the  Cafe,  and 
Bot  reach  its  EifeS.    And  yet  where  the  Charge  is  neceilarily 

fiven,  it  imports  lefs  as  to  the  Intention  of  the  Party  ^  but 
ere^  the  Intention  of  the  Party  on  Death -bed  (hould  not  be 
regarded. 

N.  A  Perfon  holding  Lands  Ward,  when  he  was  on  Death- 
bed did  refign  his  Eftate  in  favours  of  his  eldeft  Son,  with 
the  Burden  of  Provifions  in  favours  of  his  other  Children ; 
which  Courft  was  taken  of  purpofe,  to  prevent  the  Falling  of 
the  Ward  and  Marriage,  his  Son  being  then  Minor :  J^^rrr- 
tur^  If  his  Son  may  queftion  thefe  Provifions  as  being  in  'Lc3o, 
upon  pretence,  that  though  on  Death-bed  he  may  difpone 
in  favours  of  his  Heir,  yet  he  could  not  prejuc^e  him  i 
Answer,  It  is  thought,  That  the  faid  Right  being  made ^o 
modOf  and  he  having  accepted  the  fame,  and  bruiked  by 
virtue  thereof;  he  cannot  queftion  the  faid  Modus  and  Quali- 
fication. 

5.  An  Heritor  of  Ward-Lands  rcfigning  the  fame  on 
Death-bed  in  favours  of  the  eldeft  Son,  with  the  Burden  of 
Provifions  in  favours  of  younger  Children  ;  and  this  ReiigQ2- 
tion  beiur  accepted,  and  the  Son  infeft ;  if  the  Son  do  really 
bruik  by  this  Infcftment,  he  mud  own  the  Burden.  But  fup- 
t>ofe  all  this  to  be  done,  the  Son  being  abfem,  or  infeiusj  may 
he  own  the  Infeftment  as  to  the  Benefit  thereof  againft  the 
Soperior,  and  difown  the  Burden  i  And  it  feems  he  may  ;  for 
the  Superior  cannot  complain.  And  the  Son  has  no  Keafon 
to  difown  the  Father's  Deed  as  to  himfclf  $   and  yet  he  may 

difown 
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iiibmi  it  as  to  the  Burden }  for  he  may  rtjed  the  whole 
(if  be  pleafe)  and  enter  Heir  to  his  Father  deceafcd -without. 
che  Burden.  And  if  the  Sod  in  this  Cafe  be  Minor,  it  is  yet 
more  evident  that  he  inay  accept  the  Infeftment  and  rejed  the 
Borden.  But  veritts.  That  the  whole  of  this  Infeftment  be- 
in^  the  Father's  Contrivance^  the  Son  muft  own  it  in  all*  or 
rejeft  it  in  all,  and  then  take  him  to  his  Service. 

N.  A  Perfon  having  provided  his  Eftate  both  heritable 
and  moveable  to  bis  RetitS  in  Liferent,  and  to  his  Daughter 
in  Fee^  and  failzieing  of  her  by  Dcceafe  to  be  divided  betwixt 
his  Rclid  and  his  Brother,  being  his  next  Heir  after  his 
Daughter  and  her  Heirs.  And 'the  Brother  having  accepted 
of  a  Share  of  the  moveable  Eftate  after  the  Deceafc  ofthe 
Dai^hter.  j^uaritury  If  he  might  qucftion  the  faid  Ki^t  as 
to  cne  heritable  Eftate  as  beine  made  on  Death*bed  ?  KoAq 
dubitandi.  Utile  fer  inutik  ttm  vtHatt4r,  and  the  Defunfi  might 
on  Death-bed  diipofe  on  his  Moveables ;  and  the  Accepting 
of  the  Right  as  to  thefe  does  Dot  hinder  the  Heir  to  queftion 
the  fame  as  to  the  Heritage,  whereof  he  had  do  Power  then 
to  difpofc. 

S,  A  Man  on  Death-bed  having  difponed  bis  Eftate  heri- 
table and  moveable  to  his  Daughter,  and  failzieiog  of  her 
hj  Deceafe,  to  be  divided  betwixt  his  ReliS  and  his  Brother 
then  his  next  Heir;  If  the  Daughter  die  without  fucceedinjg, 
and  the  Brother  accept  of  any  Ri^ht  fo  as  to  homxrio^ate  the 
Deed  :  It  u  thought,  he  cannot  divide  his  Accepting,  but  mnft 
be  judged  to  have  confented  to  the  whole ;  for  here  it  is  not 
laile  per  inutile  rum  vitiatUr,  but  in  EfieA  the  Acceptance  can- 
not be  kma  fide  divided. 

N.  A  Huft)and  having  difponed  Lands  by  way  of  Gift  to  his 
Wife,  and  having  thereafter  revoked  the  faid  Gift  tacite  by  a 
Difpofition  made  on  Death- bed  in  favours  of  another  Per* 
Ton :  ^tueritufi  If  the  Heir  may  queftion  the  faid  Difpofttion 
upon  Death-bed P  Bjitio  dulntattdi,  1  he  Heir  is  not  prejudged, 
in  refpcA  the  Lands  would  not  have  belonged  to  hini  but  to 
the  Wife:  And  the  Revocation)  is  qualified  and  only  in  favours 
of  the  Perfon  to  whom  it  is  made  on  Death-bed,  and  to  no 
other  l&t&. 

S.  For  clearing  of  this  Point,  it  may  be  firft  qucftioncd. 
If  the  Hufband  could  ftmply  revoke  the  Deed  on  Death-bedf 

And 
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And  DO  doubt  be  mieht.  If  then  he  might  by  a  fimple  Revo- 
cation exclude  the  wife,  this  Difpofition  on  Deathbed  im-'* 
pKes  it,  and  fo  the  Wife  is  cut  off.  And  yet  the  Di/pofitiofi 
m  Prejudice  of  the  Herr  cannot  fublift:  So  that  all  the  I^f* 
ficnlty  feems  to  be,  If  this  Difpofition  on  Dearii-bed  and  iaeke 
Revocation  can  be  divided?  And  it  is  thought  it  may;  tho^ 
in  the  Cafe  of  a  Difpofitiou  with  a  referved  Power  to  aker  oo- 
Death-bed,  and  ot  an  after,  Difpofition  on  Death-bed,  the 
implied  Revocation  could  not  be  divided  becaufe  of  the  price 
Referration. 

Debtor  and  Creditor. 

N.  TF  for  a  Sam  of  Money,  Land  be  wadfet.  fo  that  the 
X  Granter  of  the  Wadset  is  not  Debtor,  there  being  no 
Qaufc  of  Rcquifition  or  Obligement  for  Re- payment,  ^tut^ 
ruur,  If  there  be  only  a  Rcvcrfion,  Whether  will  the  Granter 
of  the  Wadfet  have  the  Benefit  of  the  Ad  Dckor  and  Credit 
lor;  fo  that  the  Haver  of  the  Wadfet  may  be  rcftrided  to  the 
Annualrent  of  the  Sum  contained  in  the  Reverfion? 

S.  This  Wadfetter  appears  to  be  a  Creditor,  though  he 
cannot  crave  his  Money  ;  for  the  Reverfion  provides  how  the 
Debtor  may  pay,  and  the  Creditor  muft  accept. 

N.  After  a  Comprifing  was  deduced,  an  Infeftmcnt  of 
Annualrent  was  granted  by  the  Debtor:  And  thereafter,  ano* 
tber  Comprifer  navinff  comprifed,  who  pretended  that  his 
Comprifing  ihould  be  drawn  back  to  the  firll,  being  within 
Year  and  Day,  and  therefore  fhould  be  preferred  to  the  Right 
of  Annualrent :  And  that  the  Debtor  being  denuded  by  the 
firft  Comprifing,  had  only  a  Reverfion ;  and  that  an  Infcft- 
mea:  of  Annualrent  is  not  habilis  modus,  to  give  a  Right  of 
Reverfion ;  and  that  it  was  not,  nor  could  he  clad  with  Pof* 
feifion ;  the  fecond  Comprifing  being  before  the  Term  of 
Payment:  The  Lords  brought  in  the  Annualrentcr  with  all 
the  Comprifers,  as  if  he  had  -  comprifed  the  fame  Day  be  wat 
infeft,  Coljiorm  contra  Nicolas  a  Creditor  of  Douglafs.  Gibfqn, 
Clerk.  Coljlomh  Bond  was  i6th  February  1669 ;  Safine  a^th 
May  1669,  Nicola^%  Comprifing  1669. 

If  the  firft  Comprifing  and  Infcftment  (hould  be  confidered 
as  being  to  the  Benoof,  not  only  of  the  Adjudger  infeft,  but 
•f  the  others,  by  the  hSi  of  Parliament,  in  the  fame  Manner 
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at  if  the  .InfefuDeDt  had  been  fo  granted  exprefsly  b^  the  Sii. 
perior :  ^uaritUTf  ^uid  juris  f  xLiOio  dukfandi,  That  even 
m  char  Cafe  the  Adjud^er  infefc  is  only  Vailkl,  fo  that  by  him 
only  the  Superior  has  his  Cafualties.    iamruf. 

S.  It,  after  an  Appriiing,  the  Debtor  give  an  Infeftmeot 
of  Annualrent ;  and  then  comes  a  fecond  Comprifer  withia 
Year  aod  Day,  and  fo  pari  pa^u  with  the  firft:  It  is  too  fobtil 
to  aigae,  as  if  the  firft  Compriiiog  had  fo  denuded  the  Debtor 
that  he  bad  only  a  Right  of  Rcverfion  :  Which  could  not 
be  conveyed  by  an  JLnfeftnient  of  Annualrent.  For^  no 
Doubty  a  Debtor  after  Gomprifing  may  give  an  Infeftinent  of 
Annualrent,  and  the  Aonualrenc^er  would  be  allowed  to  re- 
deem. The  Autljor  fays  alfo,  T\M  the  fc^nd  Comprifiog 
was  before  the  Term  of  Payment  of  the  Annualrent ;  and  lo 
the  Annualrent  could  not  be  clad  with  Pofleilion  before  the 
iecOBd  Comprifiug :  But  this  is  only  a  Specialty.  However^ 
the  Lords,  it  feems>  brought  in  the  Annualrenter  with  the 
Comprifers,  as  if  he  had  comprifed  the  fame  Day  he  was  info£t 
in  his  Annualrent.  But  if  the  Annualrent  was  bafe,  it  would 
appear,  according  to  the  then  Pradique,  that  both  the  Coni* 
pruers  ibould  have  been  preferred.  But  fuppofe  the  firft 
Comprifing  had  been  perfedcd  by  Infeftment,  and  the  Annual- 
rent  thereafter  alfo  conftitute  by  a  public  Infeftment,  and 
then  follows  the  fecond  Comprifing :  The  Aft  of  Parliament 
ordains  indeed  Comprifers  within  Year  and  Day  to  come  in 
ftfn  p(ffii.  But  it  cannot  be  thought  that  the  Parliament 
would  have  bronght  in  the  fecond  Comprifer  over  the  mid 
Impediment  of  the  Annualrent,  and  fo  preferred  him  to  the 
Annualrenter;  nor  does  there  appear  any  Ground  of  Law  for 
dating  them  all  pari  faffii^  fince  the  Annualrenter  cannot 
oomnetc  with  the  firft  Comprifing  ;  and  therefore  it  may  well 
be  thought  that  this  mid  Impediment  hinders  the  pari  pajfu 
though  the  Lords  feem  to  have  judged  otherwife. 

In  the  Cafe  of  Comprifings  part  pa£u,  the  firft  Comprifer 

Jerfeded  by  Infeftment,  is  confidered  as  if  the  Infcftment 
ad  been  jgranted  to  all.  And  yet  the  Comprifer*  infeft  is 
only  VaflTal ;  and  by  him  only  the  Superior  has  his  Cafualtiesi 
but^  as  I  underftand,  after  the  f^piring  of  the  Legal. 

Nomina  Debitorum^ 

M  TF  Norrina,  which  are  not  resy  hut  entiarationij  hive 
4,  fiuim,  w)icn  the  Debtor  is  in  Scotlatid,  animo  rcmanen- 


g6  Doubts  and  ^ejiiom  in  Law, 

di^  and  the  Debt  is  contraAed  with  him,  as  lading  there  f 
Ram  dubitandi,  They  are  thought  and  called  a  perfonal  In* 
tercft,  and  therefore  flioald  Jiqui  perjonam.  Contra,  They 
'  arc,  rej  in  obtigatione  et  potentia.  ■  a.  If  the  Creditor  be  for- 
faulted  in  France,  being  a  Frenchman,  they  do  not  forfaulc 
to  the  King^  ^ia  Jw£tus  andttit  only  qtue  funt  cmtatisp 

3.  They  are  liable  in  SrotUmd  to  extraordinary  Taxations, 

4.  The  Debtor  is  auafi  fervus ;  et  fend  habent  fitum.    To 
confider  quid  juris  elfewhere^.as  to  Banks  et  motues  pietatis. 

S.  Nimdna  debltorum  are  not  accounted  res ;  nor  yet  are 
they  mere  eruia  Rjaiords:  But  in  plain  Scots,  are  Debts.  And 
whether  they  have  faum,  or  not,  requires  a  Diftindion ;  if 
the  fitus  (hoiild  be  that  of  the  Debtor,  or  that  of  the  Credi- 
tor. But  perfonal  Debts  are  thought  feqtd  perjbnam  CredUoris** 
Yet  what  may  be  the  Confequence  where  the  Debtor  lives 
in  one  Kingdom  and  the  Creditor  in  another,  is  very  uncer* 
tain.  Bat,  cum  fetjumiur  perfonam  creditoris,  I  (hould  think 
That  where-ever  the  Creditor  either  tranfmits  or  for&ults  his 
Right,  it  Ihould  go  accordingly. 

Strangers  Debts. 

^.  I  F  a  Stranger  contrad  with  a  Scotfman  abroad*  that  he 
'*'  fhould  pav  him  prefently  upon  the  Place,  and  the 
Debtor  neverthelefs  come  away  withoot  SarisfaSion.  ^md 
jufif  as  to  that  Debt,  whether  it  be  conftrued  nonun  Jn- 
glkiimf 

^uid  juris  as  to  Englijh  Debts  contraded  betwixt  En^lilh- 
roen  in  England,  if  the  Debtpr  withdraweth  to  Scotland^ 
Answer,  It  is  thought,  thai  ibo*  a^orfeqwtur  forum  ret,  and 
the  Law  of  Scotland  tias  Place  in  fuch  Caies,  quoad  ordinatoria; 
yet  the  Englijh  over-rule  fuch  Cafes  quoad  deciforia  :  And  » 
Teftament  proven  in  JEngland  is  fufficient. 

S.  When  a  Stranger  contrafts  with  a  Scotfman  abroad. 
That  he  (hould  pay  him  prefently  upon  the  Place ;  and  th^ 
Debtor  leaves  th^  pitce  without  making  Payment:  The 
Stranger  may,  no  Q^icftion,  follow  him,  wherever  he  can 
find  him  and  his  EfTpdts:  And  though  the  Conditution  of  the 
Debt  (lio^uld  be  regulate  bj  the  Law  of  the  Place  i  yet  if  it 
•have  the  fjfenfials,  it  will  fubfift  jure  gentium i   only  when  it 

comes 
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comes  to  be  proreqitei  it.  moft  be  profecnte  according  to  the 
Law  of  the  Place  where  it  is  purfucd  for. 

As  to-  Englijh  Debts  coniraAed-  bctwiKt  Englibmen  jn 
Ei^Umdy  if  the  Debtor  withdraw  to  Scotland^  it  is  thoi^ht, 
Tha{  adorfequitur  forum  rei ;-  and  he  in  lift  purfue  \]\&cp^Umi/ 
accordiag  to  the  Law  there;  ahd^  as  the  Author  fays^  guoad 
ordhmona,  which  I  take  to  be  the  Form  of  Pcpcefs.  But  what 
if  the*  Defender  fliould  offer  to  prove  Payment  by  Witncflcs  ? 
as  the  Law  of  England  allows,  out  not  the  Law  of  Scotland. 
And  I  Ihoald  thioK  fuch  a  Probation  iji  Scotland  (hoiild  be  re- 
jected ;  becaofe  the  Judge  (hould  aA'  according  to  the  Law  of 
ScaUand.  But  the  Author  adds.  That  in  this  Cafe,  the  Engli/h 
Law  fliouId  over-rule  quoad  deciforia\  which  would  import. 
That  a  Probation  by  Witnefles  iboutd  in  this  Cafe  be  fuftained ; 
wtucby  I  think,  a  Scots  Judge  fhould  hardly  agree  unto.  The 
Aotbor  fubjoins,  That  a  l^ftament  proven  in  EngLmd  is'  fuf* 
ficienc.  And  yet  a  Tcftament  nuncupative  made  in  England 
by  a  Scotfman,  was  found  with  os  not  fuffidcnt  as  to  the  ap- 
pointing of  Succeflbfs;  and  that  the  Law  of  the  Place  did  otl- 
ly  regulate  the  SblenauUiS  of  Writs,  but  not  the  Subjiantitds ; 
JoKuary  19.  1665.  Schaw  contra  Lrwem.  And 'this  Tefta* 
ment  nuncupative  was  likewife  proven  in  England,  and  yet  re- 
je&ed  by  us.  But  to  find.  That  a  Deed  is  good  according  t6 
the  Solemnities  of  the  Place,  and  yet  as  to  the  Matter,  mef- 
feAual,  is  but  a  Subtilty,  and  plain  Scorn. 

Debitum  jinnuum. 

• 

AT.  A  Brother  having  given  a  Liferent-Tack  to  his  Brother 
£\  of  a  yearly  Duty  of  Vidaal  out  of  his  Lands,  to  be 
payed  yearly  during  all  the  Days  of  his  Lifetime  ziMarthtmas ; 
and  the  Tackfman  having  deceafed  before  that  Term,  will  he 
have  any  Part  of  that  Year's  Duty  in  which  he  deceafeth  i 
And  if  there  be  a  Difference  betwixt  Debitum  annuum  0  Icga* 
turn  annuum,  ag'us  dies  cedit  anm  imtio  ? 

&  It  may  be  thought.  That  the  legal  Terms  oiWhitfunday 
and  Martinmas  ihould  ftiU  hold,  and  £at  Martinmas,  is  only 
the  conventional  Term :  But  in  effed  it  were  more  juft  that 
this  Duty  flioold  be  accounted  and  payed  de  die  in  diem.  And 
the  Cale  (hould  have  been  more  clearly  ftated:  For  7acks 
are  given  of  LMds,  and  not  of  yearly  Duties, 

N  Debitum 


98  Doubts  and  ^u^iom  in  ta-w, 

Dehitum  in  Diem. 

K4  T  yf  7HAT  Courfc  flipuld  be  taken  when  the  Debt  is  ht 
VV  dwm,  Mid  the  Term  of  Payment  not  come;  an4 
the  Debtor's  Eftace  comprifcdi  and  the  Comprifing  for  othfcr 
Debts  like  to  expire  before  the  Creditor  in  diem  can  have  a  De* 
creet  and  Execution  thereupon  ?  Sir  i^3fr^  S/ff^/aiVs  Daughter. 

S.  I  (hould  think  that  this  Creditor  in  diem  might  be  allonri^ 
to  adjudge  for  Security^  in  the  Terms  of  the  Debt :  Even  as  a 
Creditorfor  Relief,  or  Warrandice^ is  allowed  to  adjudge  in 
Security  before  Diftrefs. 

Decima. 

^^  N*    A  U  Commencement  les  difmes  n*  eftoiem  le  domaiJie 


*•  Princes 

^'  da  nombre  dcs  Clerei)  ont  efte  £mes  de  leur  biess  propresi 

^'  Plufieurs  payoieiK  les  difmes  par  devotion,  fans  con* 
*'  trainte:  Des  ces  payments  fut  mte  conftume  qui  caiidfa 
^'  obligation  <fn  engendni  lAion  pour  co^traindre  a  payco: 
^'  les  qifmes.    GrimaiuL  de  difmes  lib.  1;  cap.  4. 

<<  La  contrainie  de  paver  les  difmes  preniieremcat,  jo'eist 
'*  fondement  cenain  fur  r  autorite  du  magiftrat  dvU:  Car 
^'  il  ne  fe  trouve  aucune  conftitution  pour  payement  des  difmes 
*^  dans  les  Loix  Imperiales,  IHdem. 

**  Charlemagne  fuc  ie  premier  qui  les  commanda payer.  liid.^* 

S.  Teinds,  in  the  New  Teftament  Church,  were  not,  .for 
many  Years,  payed,  nor  judged  a  Debt;  and  began  to  be  paid 
^nly  through  the  Pcrfuauons  of  Charity ;  and  Arguments  taken 
for  the  fame  from  the  Appointments  of  Teinds  i)y  the  Law  of 
Mo/es.  And  thefc  Arguments  prevailii^  upon  the  Devotion 
of  the  Times, , brought  Teinds  in  Ufe  to  be  paid.  They  ap- 
pear to  have  been  nrft  feitl«d  by  Gift,  in  Favour  of  Monaftics^ 
but  were  afterwards  more  generally  paid,  and  more  ilriftly 
acclaimed  by*  the  Church  and  all  its  CIer^«  Yet  a  general 
Civil  Statute  for  the  Payment  of  Teinds,  is  not  to  be  found 
before  Charlemagne^  about  the  eighth  Century.  However,  two 
Things  may  be  obferved : 

Firfi,  That  even  under  the  Law  of  Mj/?/,  Temds  ;vcre 
only  enjoined  and  paid  as  a  free  *Oferii^  to  the  Losio,  but 
never  from  any  compulforv  legal  Exadion ;  as  is  eafy  to  ob- 
ferve  fron^many  PalTages  both  iu  the  Law  and  the  Prophets. 

Secondly, 
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StfMdS^y  That  oiider  CbriftiaDity,  the  Churdi'k  Right  to 
Triads  €6  far  prevailed,  that  in  Scotland  (to  go  no  farther) 
ictrce  any  Man  can  be  faid  to  have  originally  a  good  Right  to 
Tcinds  for  an  adequate  onerous  Caufe,  not  even  where  the  true 
iecinut  incbi/dg  are  found ;  if  the  Beginning  of  the  Right  be 
feirchcd  into. 

It  may  be  farther  faidyThat  the  Beginning  of  Teinds  was  piouf 
and  hooeft ;  jret^whar  by  exadion,  and  what  oy  the  Impropriation 
of  them  in  after  Times,  they  are  become  the  greateft  Servitude 
upon  Fropeny :  And  therefore  King  Charles  me  Firft^  his  £n« 
dcavour  m  the  Tear  1633,93  far  as  thefe  Times  could  fuflfer,  to 
relieve  Property  of  this  Servitude  of  Teiuds,  was,  by  himfe\f 
joffly  called  his  Glorkus  Work.  But  the  Pofleflbrs  being  un« 
viUiog  to  quit  fuch  an  Advantage,  the  Exeeutim  was  fo  con* 
trxved»  by  making  the  Proprietors  the  Purchafers ;  that  the 
Defi^  in  a  great  Meafure  mifcarried.  And  this  Grievance  ia 
im  hke  to  be  fully  remedied,  until  we  get  an  Ad  of  Confoli- 
dnQon,  the  happieft  Relief  that  could  happen  to  Proprietors, 
thereby  putting  them  all  in  Pofleffion  of  their  own  Teinds^ 
bot  without  any  real  Wrong  to  Teind-Mafters  j  only  to  put  all 
of  them^  viz.  Titulars,  Tackfmen  and  others,  m  petitorio ; 
aod  then  to  give  them  fuch  a  CQufideration  for  their  Claim, 
as  the  Merit  and  Value  of  their  Right  doth  require:  But  ftill, 
in  the  mean  Time,  the  Proprietors  to  have  the  Pofieffion. 

Decreets  of  the  Lords  of  Sejfion. 

N.  TX  7HETHER  the  Sentences  of  the  Lords  of  Sdfion 

YV     (bould  be  confidered  as  Laws;    and  if  notwith- 

fiaoding  thei^f,  th^e  who  are  of  another  opinion  may, in  Ca- 

ibbccnrring  thereafter,  vote  according  to  their  ownOpioion  i 

S«  Thb  Sentences  of  the  Lords  do  (no  doubt)  bind  Parties  $ 
bat  00  wife  tie  up  tb^  Lords  diflenting,  that  they  may  not 
voce  according  to  their  own  Opinion  in  like  Cafes  occurring 
thereafter* 

Deeds  both  inter  Vivos  et  Mortis  Caula. 

N»  |F  it  appear  by  a  Paper  in  kgitmia  poteftate,  That  the 

*-  Defiin^  intended  to  fettle  his  Eftate,  both  heritable  and 

moveable :  Whether  will  the  fame  be  valid  as  to  both,  fo  that 

both 
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both  a  TedaxneQC  amd  Deed  irttervhos  may  beconfiftent  inooe 
Fzpcr  i  Ratw  duMu^i,  If  zt  the  time  time  tbcTc  hzd  been  z 
Paper  apart,  in  the  fame  Terms,  it  bad  been  a  valid  Right  as 
to  the  heritable  Eftate^  bein^  delivered  :  And  it  appears,  that 
it  were  agaiafl  Kearoo  that  it  fhould  be  invalid,  becaufeit  is  in 
a  Paper  containing  a  Teflament,  feeing  utile  per  inutile  rm 
wtiatur* 

5.  It  is  thought,  That  a  Deed  in  legitima  potejlate,  fettlins  a 
Man*s  whole  fcftatc,  heritable  and  moveable;  may  be  valid  as 
to  both.  But  if  a  Man,  by  way , of  Tcftament,  or  by  JVf^ds  te-  * , 
j^amentaryyditponc  upon  Heritage,  though  he  be  in  Uegepcuftie, 
it  will  not  hold^  And  yet  all  Oifpofitions,  referving  the  Dif- 
poncr^s  Lifetime,  with  rower  to  alter,  &c.  and  the  moft  Part 
of  Tailzies,  and  Contrads  of  Marriage,  revera  fapiunt  fwturam 
of  a  Teftament,  and  fall  under  its  Definition.  And  it  were 
worth  the  clearing  what  Debts  are  to  be  conftrued  ituer  vivos, 
and  lb  not  revocable :  And  what  Deeds  are  teltamentary  and 
revocable.  For,  there  appears  no  Rcafon,  w^ly  a  Man  may 
not  difpone  upon  his.  moveable  £ftate  by  a  Deed  inter  vivos, 
as  well  as  upon  his  Land  and  Heritage.  And  why  a  Difpofi- 
tion  of  Lands  and  Heritages,  with  Claufes  truly  tellamentarjr 
made  in  liege  pou/He,  Ihould  be  fuftaincd  as  inter  vivos;  and 
yet,^  if  of  Moveables,  ihould  be  doubtful  as  to  its  Import. 

.  Dependence. 

N.  TNHIBITIOlNiS  and  Arreftments  may  be  upon  Dcpen- 
X  dencc  of  an  Adtion  :  ^useritury  If  when  two  Citations 
are.neceiTary,  the  Summons  with  the  firft  Citation  thereupon, 
will  import  a  Dependence  before  the  fecond  Citation. 

S.  It  is  thought,  Tliat  whert  two  Citations  were  neceflary, 
neither  Inhibiuon  nor  Arrefliment  could  hold  as  on  a  Dcpen* 
dence,  except  where  a  Sentence  may  follow:  And  yet  if  they 
were  ufed  upon  the  Summons  and  firft  Citatipn,  and  the  fe- 
cond Ihould  afterwards  be  given ;  it  is  thotig/jt.  They  fliould 
hold  aiid  take  EiFc&  upon  the  Sentence  eniuing;  for  they  are 
both  adhibit  only,  for  Security  of  the  Event ;  and  fo  may  be 
thought  good  upon  the  Adion,  if  any  way  commenced  and 
thereafter  profecuted.  But  now,  by  the  Ad  •f  Parliament 
1693,  both  firft  and  fecond  Citations  are  allowed  to  be  given 
at  one  and  the  fame  Time. 

Deftination 
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Dejiination  if  Succeffton. 

If.    A    Bond  being  granted  to  a  Sifter  by  her  Brother  for 
X  JL    Provifioo,  and  to  the  Heirs  of  her  Body,  whilk 
failzicing  CO  rctom  to  him  and  his  Heirs :   Whether  may  (he 
afirD  it  without  an  onerous  Caufe  ? 
^Whether  the  faid  Bond  be  moveable^  and  wiirfall  under 


S.  The  Sifter  {in  this  Cafe)  may  certainly  uplift  and  difpofe 
of  the  Money  as  (he  pleafes ;  and^  wherefore  may  (he  not  then 
as  freely  affign  it  ?  For^  a  Subjiitutim  doth  not  ot  itfelf  hinder 
the  Fiar  of  a  free  Difpofal.  So  that  nnlefs  the  Meaning  of 
Fames  appear  to  the  contrary,  this  Subftitution  (hould  not 
binder  the  Sifter  to  affign  fneely.  Bat  it  is  further  oueftioned, 
Whether  this  Band  be  moveable  er  not?  It  is  vifioly  move- 
able: BoCi  if  (he  die  without  Heirs  of  her  Body,  it  will  certain- 
ly returo  to  the  Granter  and  his  Heirs  in  fnokShis,  excluding 
aO  her  E&ecuton,  favidg  that  even  in  that  Cafe  (hc;fnay  teftate 
opoD  it.  And  tfaefe  Things  (honld  be  diftinsuithed,  that  thej 
may  be  the  better  i^nderftood.  For,  a  Bond  is  moveable,  if 
it  neither  exclude  Execntors,  nor  bear  an  Obligement 
toinfeft;  and  yet  it  will  fair  according,  to  its  Deftmaticn^ 
aolefi  theFiar  difpofe  otherways  upon  it :  ^Vbich»  if  moveable,' 
be  may  do  inter  vivas,  or  by  Teftamcnt. 

//.  A  Man,  by  his  Contrad  of  Marriage,  being  bound  to 
rcfign  for  an  Inieftment  to  himfelf,  and  the  Heirs-male  of  the 
Marriage;  which  failzieing,  his  Heirs-male  what(bever:  ^tue* 
fimry  If  there  be  no  Heirs-male  of  the  Marriage,  will  bif 
other  Heirs-male  have  Aiftion  of  Implement;  the  raidOblige«. 
ment  being  only  in  Favours  of  the  Marriage  ? 

If  as  to  other  Heirs  (That  being  only  a  Dcftination)  he  may 
alter  it  at  any  Time,  etiaminleao,  in  favours  of  the  Heir 
vfaatfomcver  of  the  Marriage  ?  ^uod  in  favorem  introdttHum 
cft^  hi  odium  non  retorquetur. 

If  a  Bond  were  granted  by  a  Perfon  in  the  fame  Terms, 
and  were  lying  by  him,  might  hf  alter  or  deftroy  it  in  le£to? 

41  • 

S.  Though  there  be  no  Heirs- male  of  the  Marriage,  and 
{o  the  Intcreft  of  the  Contraflors  appears  to  be  cxtinS ;  yet 
the  Obligement  in  Favours  of  the  Heirs-male  whatfomevcr, 
will  hold :  Nor  can  this  Difpofition  be  altered  on  Death-bed, 

though 
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though  it  were  in  Favours  of  the  Heir  whatfomever  of  iho 
Marriage ;  becaafe  it  is  a  Matter  of  Heritage.  And  this 
Hnr^malewhatfoever,  may  be  a  Son  of  an  after  Marriage. 

Ir  a  Bond  were  granted  by  a  P^rfon  for  reiigfiis^.ifi  the 
fameTerffl^i  aud  were  lying  by  him  ondelivcredi  and  io  jncom« 
plete$  he  may  deftro]^  it.  But  if  it  were  valid  without  Deli- 
very, as  cither,  refervmg  the  Granter's  liferent  j  or,  difpen- 
fiiig  with  the  not  Delivery ;  he  could  not  alter  or  deftroy  ic 

Dtlapidatian. 

N*  np  HE  Afi  of  Parliament  1585,  againft  Dilapidations, 
i  provides,  That  Bifhops  to  be  provided'  tnercaiter, 
fliould  St)d  Caution  to  leave  their  Benefice  as  it  was  at  their 
Eatry:  And  if  the  Pcrfon  ib  provided  Ihould  do  otherwiie,  the 
Tacks  and  other  Dee4s  (hould  be  void:  Qmeritur^  If  they  (houU 
fiod  Tacks  fet  at  their  Entry,  Whether  they  may  fet  new  Tacks 
afiier  the  exmring  thereof:  ibe  Benefit  being  in  the  ikme  Cafe 
by  the  new  Tacks  as  at  their  Entry  i 

S.  This  Act  of  Parliament  concerns  all  Benefices,  greater 
or  fmaller,  at  the  K,ing*s  Prefentation :  And  the  Caution  to  be 
found,  is,  That  the  Benefice  (hould  be  unhurt  in  the  Quantity 
of  the  yearly  Rent  at  the  Entry.  And  as  for  the  fetting  of  ^ 
Tacks  by  beneficed  Perfons,  it  is  regulate  by  other  Ads  of  * 
Parliament.  And  it  <ioth  not  appear  that  renewing  of  Tacks 
for  the  old  Tack-duty  is  a  Dilapidation. 

Dijhabilitation. 

N.  ^uaritur,    1 F  by  our  Law  the  PoAeriry  of  Traitors  may 

*  be  difabled  ?  and,  What  may  be  the  Import 
of  the  DiQiabilitation?  and^  Whether  etiam  ante-nati  may  be 
difabled? 

S.  TiIe  Poftcnty  of  Traitors,  in  ftriALaw,  are  difabled  ; 
And  this  DiJhabilU(aion  renders  incapable  of  poflefiing  Lands 
a-nd  Honours,  and  even  otte/latbiz*  But  it  is  in  itfelt  odious,* 
and  foon  taken  off,  by  Letters  01  RehaHUtaiion:  Only  where 
it  holds,  it  is  thought  we  would  extend  it  to  the  ante  nati,  as 
well  as  to  thcpo/t-nati, 

Pirvocr 
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Ptrwer  to  dijpone^  notwithjlanding  the  giving  away 

the  Right  of  Fee. 

N.  \5i7HEN  Lands  arc  difponcd,  rcfcrving  a  Power  to  the 
W  Diipooer  to  difponc  the  fame  in  Hail  or  in  Part, 
ts  if  be  were  riar:  tluaritur^M  he  be  thereafter  forfeited^ 
will  the  King  have  the  fame  Faculty  by  the  Forfeiture?  An- 
swERy  The  laidFacdty  being  perfoual  to  the  Dlfpooer,  upoa 
peHbsal  Confiderations,  fucb  RefervatipDs  being  in  Rizbu 
mnced  by  Parents  to  their  Children^  to  be  Ties  upon  tnera 
uiat  chey  oe  dutiful;  and  becaufc  Pareuts  majr  come  to  be  in 
that  Condition  that  they  may  need;  and  it  is  juft  that  they 
have  Recourfe  to  their  own  Eftate :  Seeing  the  faid  Coofidera- 
dons  do  not  militate  as  to  the  Fiik>  the  faid  Faculty  caonoc 
be  pretended  to  be  xranfmitted. 

^dijuris,  In  the  Cafe  of  a  Comprifer,  whether  the  fai4 
Facoky  can  be  comprifed  ?  ANaW£E,  That  the  Debtor  ha^^ 
viDg  the  Faculty  forefaid  ought  to  difpone  for  Satisfaftion  of 
a  jofi  Debc :  And  if  be  be  fo  uDJuft  as  not  to  fatisfy  the  Debt, 
the  Law  may,  and  doth  diipoue :  And  in  Law  the  Comprifing 
hciDE  a  legal  Difpofitiony  is  equivalent  as  if  the  Difpoiitioii 
had  been  made  by  himfelf. 

5.  If  a  Man  (bould  difpone  his  Lands^  with  Power  referveJ 
ftili  to  difbone,  and  come  thereafter  to  be  forfeited  ;  the 
Kiiu^  will  have  the  fame  Faculty  :  For  tho*  it  be  perfonal^  and 
as  the  Author  reafons  well.  That  in  Equity  it  (bould  not  for* 
feic  :  Yet  fince  a  Creditor  might  adjudge  it  or  adjudged  the 
Lands  by  virtue  thereof;  no  Doubt  a  For^lture  would  go  as  far. 

Dijpofttio  collata  in  arbitrium  alter ius/ 

Ni  A  Perfon  not  beinp  faiisfied  that  his  neareft  Kinfmca 
JiX  ihould  fucceed  Him,  having  a  great  Eftate,  and  they 
but  mean,  and  who,  he  conceived,  could  not  rcprefent  him 
creditfully  ;  and  not  being  fully  refolved  who  Iliould  rcprefent 
him  ;  left  he  (hould  be  prevented  with  Death,  did  therefore 
difpone  his  Eftatc  in  Lands,  to  fuch  two  Perfons  moft  worthy 
of  his  Name ;  or  upon  Mortifications,  or  fuch  pious  Ulcs, 
as  Ten  of  his  Friends  named  in  the  Difpofition,  being  a  Deed 
wter  TWO/,'  Ihould  think  fit :  QUitriiuty  If  the  Friends  (hould 
accordingly  liame  tsvo  Perfons,  would  the  Right   be  valid  > 
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Ratio  duUtandi,  i.  Mandatum  expirat ptorte  numdantis :  And 
if  he  could  not  dirponc  himfelf^  on  Deach-bed,  much.  Ids 
could  he  impower  another  Perfon  to  difpoue  after  his  Dcceafe. 
2.  Porta  fum,  indebito  tempore  fieri  et  in  tempos  Uidebittim  con-- 
ferri.  3.  A  Deed  cannot  be  faid  to  be  a  perfe£^  Deed  inter 
vivoSf  unlefs  it  were  confummate  injiiijiantialibus,  and  the 
Perfoa  ctd^  is  defubftantia.  4,  No  Power  can  be  given  by  a 
Perfon  who  has  no  Right  bimfelf  but  as  Procurator  or  CommiC' 
oner  ;  and  fuch  Powers  do  expire  with  the  Granter.  5.  There 
can  no  Right  validly  be  given  incerta  perforue  or  e^  aliem 
arbitrio  in  futuro.  6.  The  DctunS  could  not  g^ve  Power 
to  the  ftiid  Friends,  to  difpofc  of  his  pcrfonal  Eftatc  after  his 
Deceafe^  and  a  pari  01  majori,  he  could  not  give  fuch  a  Power 
as  to  his  heritable  Eftate. 

S.  Such  a  Difpofition  of  Lands  as  is  here  mentioned,  tho* 
certainly  extraordinary,  and  not  in  good  Stile:  yet  feems  to 
be  the  fame  upon  the  Matter,  as  if  the  Granter  had  difponed 
to  his  Friends  named,  by  way  of  Fidecommifs,  in  Favours  of 
his  SuccefTor.  And  that  a  Mandate  or  Commiffion,  expires 
with  the  Granter,  has  many  Exceptions,  whereof  this  is  one, 
if  i^t  be  exprefsly  conferred  in  an  Event  after  the  Grantcr^s 
Death. 

Difpofition^ 

I/.  TF  a  Perfon  get  a  Right  and  Difpofitiqn  ommwn  bom" 
X  rum  f"  Whether  will  he  be  liable  to  the  Debt  of  the  Dit 
Poner  i 

S.  When  a  f  erfon  gets  a  Difpofition  omnium  hmorum^ 
thisUtmierJitas  mould  tranfire  cum  cnere debitorum^  though  it 
were  not  cxprefled.  And  for  certain,  Creditors,  in  our  Law, 
could  otherwife  reduce  it  as  in  Defraud. 


Divifion  of  ibe^  Duties  of  Lands^  betwixt   Buyer 
and  Seller. 

N.  "D  Y  the  ordinary  Cuftom,  when  Lands  arc  fold.  If  it  be 
J3  a  fVhit/undayh  Bargain,  the  whole  Year's  Duty  is  af- 
figned :  If  it  be  a  MartimnaS'Bzrgaiin,  only  the  Hali-Ycar; 
Quariturf  If  theybe  not  ailigned.  Quid  Juris  as  to  the  faid  Du^ 
lic^?  Answ£R,  It  is  thought,  the  Buyer  will  be  in  the  Cafe, 

as. 
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» we  hive  faid  of  a  Comprifer :  But  the  Qufftion  will  be,  If 
tbe  Bupin  be  made  after  MarHrnnaSp  and  before  Candlemas, 
tbe  ordinary  Term  of  Pavmenc  of  Vidual  ?  Aud  then  it  is 
Aoaght,  that  the  Buyer  mould  be  in  the  fame  Cafe,  as  if  the 
lafnin  had  been  made  precifely  at  Martinmas^  if  the  Price 
betScapaid,  or  in  Condition  to  be  paid,  with  the  Annualrenc 
irom  Marunmasi  Seeing  the  Difponer  is  in  no  worfe  Cafe  than 
if  the  Bargain  had  been  made  precifely  at  Martinmasn 

S.  When  Lands  are  fold,  Wbitfimday  and  Mar&nmas  are 
nderftood  to  be  the  legal  Terms:  And  if  the  Terms  be  not 
regulate  bj  the  Bargain,  they  will  fall  to  be  the  fame  to  the 
l^er  as  to  a  Comprifer  \  that  is,  if  he  buy  the  Lands  before 
Wlkfunday^  he  will  have  the  whole  Year's  Duty  ;  and,  if  be- 
fore MardnmaSy  the  Half^Ycar  only.  The  4tithor  thinks, 
That,  jf"!^  Bargain  be  made  ^ter  Martinmas,  and  before 
Candlemas^  the  ordinary  Term  <f  Payment  ofVUiual;  itjkmdd 
^Va  Martinmas  Bargain:  But  this  would  not  bold,  unlefs  it 
vcoc  fo  provided ;  even  tho'  the  Price  did  bear  Annualrenc 
ffooi  Martinmas. 

Bof  the  Cafe  is  harder  as  to  Liferenters,  w^ere,  before  the 
Hoflnncfs  Death,  the  Lands  are  fet ;  and  the  conventional 
Terms  of  the  Tack-duty  may  be  long  after  the  legal 
Terms,  as,  even  fyhitjimday  or  Lambmas  for  the  Crop  prc-^ 
ceding.  Now  the  Liferent  (it  mav  be)  takes  efFcft  betwixt 
^^Jrbitfunday  and  MartinmaSyZud  mould  have  the  Martinmas^ 
fey ;  but  the  conventional  Term  of  the  Contraft  is  caft  out, 
^to  is.  And  it  may  be  thought.  That  if  the  Tack  was  not 
fewith  the  Lifcrenier's  Confcnt,  fhe  needs  not  own  the  con- 
J^onal  Term.  But  ejio  the  Tack  wcreict  lawfully,  either 
Wore  her  Liferent  or  with  her  Confcnt;  fome  may  think,that 
«jc  (hould  keep  the  conventignal  Terms,  and  her  Executors, 
wcrhcr  Dcccafe,  have  the  fame  Benefit.  But  it  may  appear 
oorcfjMii/^lbacthe  Heir  (hould  make  good  ihcRent  to  the  Lifc- 
jnitcr  according  to  the  legal  Terms,  and  take  the  Tenants  in 
rasowD  Hand,  unlefs  it  were  e^preftly  provided  other  wife 
^  tbcfculing  of  the  Liferent. 

Donatio  inter  Virum  et  Uxorem. 

"•  A  Woman  being  induced  to  confeni  to  a  Right  granted 

ri.  by  her  Hufband  of  her  Conjunct- Fee-Lands,  and  ma» 

**Pg Faith  not  to  queftion  it:  ^uaritur,  If  flie  may  fo  far  rc- 

O  vokc 
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voke  a  Donation  as  to  her  Hufband}  that  (he  may  crave  the. 
Equivalent?  .  . 

•S.  It  a  Woman  confent  to  a  Right  granted  by  her  Hulbaod 
oF  her  Conjun&-fce  Lands^  and  ratify  the  fame;  <he  cannoc 
alledge  that  Confent  to  be  as  zDmation  to  her  Hulband  fo  as. 
(he  may  crave  the  Equivalent :  For,  Confents  of  this  Kind  are, 
underftood  to  be  in  favours  of  the  Purchafer,  and  not  a  Dona- 
tion to  the  Hufband* 

AT.  Donatio  inter  Virum  et  Vxorem  being  ipjojure  null,  but 
fo  that  fnorte  confirmatur:  Qutmturf  If  a  pofterior  Creditor 
of  the  Huiband*s  Ihould  comprife  Lands  given  to  the  Wife, 
during  the  Marriage,  before  the  Hufband's  Death  ;  will  his 
Death  confirm  the  Deed  in  prejudice  of  the  Creditor,  the  Com* 
prifing  being  medium  irHpewmenttdm^ 

If  at  lead,  the  Legal  will  belong  to  the  Wife,  the  Hulr 
band  not  revoking? 

If  the  Hufband  deceafe  without  revoking :  ^tueritur,  If  the 
Wife  will  have  Aftion  againft  the  Heir  upon  that  Grouhd, 
that  the  Debt  is  p^iid  out  of  her  Eftate,  by  the  CpmprUing  on 
the  Hufband's  pofterior  Bond  ? 

S.  A  Donation,  as  of  Lands,  inter  Virum  ei  Uxorem,  is  re- 
vocable  niji  morte  confirmetur.  But  if  a  Creditor  of  the  Hu'f- 
band  comprife  from  him,  the  Lands  given  ;  the  Comprifing 
will  hold,  and  impede  the  Confirmation  by  his  Death  to  be 
drawn  back:  For  would  i\\t  Legal  hcXong  to  the  Wife,  iho* 
the  Hu(band  revoke  not.  For,  tne  fuffering  of  the  Conaprifing 
to  be  led,  is  a  virtual  Revocation:  As  an  Alienation  would  be 
underftood  to  be.  Whence  it  alfo  follows.  That  the  Wife  can 
have  no  k&Aon  againft  the  Heir,  on  Account  that  the  Debt  is 
paid  out  of  her  Cftate,  becaufe  the  Donation  is  revoked,  as 
laid  is« 

JV;  Lands  being  difponed  to  a  Hdband  and  his  Wife,  and 
thereafter  he  having  dilponcd  the  fame  to  another  Perfon  in 
Le6to  iegritudims:  ^(Brttury  If  his  Heir  may  qucftion  the  Right 
in  Leilo  ?  Ratio  dubitandi^  It  is  not  made  in  his  Prejudice, but 
of  his  Wife:  And  the  Revocation  is  only  in  favours  of  the 
Receiver  of  the  Difpofition. 

S.  This  Cafe  is  ftated  above,  Tit.  Death-bed.  And  it  is  ftill 
thought;  That  a  Donation  even  in  tiege  pott/lie,  by  a  Man  to  bis 

Wife 
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Wife,  may  be  revoked. on  Deatb-bed;  andthe  dhponing  to  aQo- 
tj^oo  ENoath-bed  is  conftrued  a  Revocation.  Bat  then, ''  May 
"(he  Heir  quarrel  tbisDiipofitioo,  (inceit  is  not  to  liisPrejudice 
"  bot  to  the  Prejudice  of  the  Wife  V*  And,  'tis  ftill  thoi^ht, 
bemaj,  becaufe  the  very  making  of  the  Difpofition,  thougn  on 
Death-bed,  is  a  fuficient  Revocation;  and  yet^when  made,  it  is 
evidently  quarreilable  by  the  Heir,  and  be  will  have  the  Be- 
ncfit  of  the  Rcduftion.  It  may  be  thought.  That  the  Wife 
having  the  Donation  in  her  Favours,  may.  quarrel  this  Difpo- 
fidoD  on  Death-bed  in  the  Heir's  Right :  But  the  Heir  is  no- 
tiib  bound  to  warrant  the  Donation  made  to  the  Wife.  And 
tbc  very  making  of  the  Difpoiition  is  an  implied  Revocation, 
vhich  cots  ofF  wholly  the  Donation  to  the  Wife. 

But  fuppofe  a  Man  makes  a  Donation  of  Lands  to  a  Stran- 
ftriuhis  Ucgepmflte^  but  exprefsly  iTioft//  caufa\  that  is, 
mt  be  declares  the  Difpofition  to  be  fo  intended,  and  dif- 
pooes  only  to  the  Stranger  failzieins  of  himielf  by  Dcceafe, 
and  with  the  exprefs  Exclufion  of  hislleirs  \  which  is  the  very 
OkiraSer  of  a  Donation  mortis  caufa.  Now,  the  Law  provides. 
That  fuch  a  Donation  may  be  revoked.  And  then  the  Qtie- 
fioD  comes,  •'  If  it  may  be  revoked  on  Death-bed  f"  And, 
*^  If  a  Difpofition  to  another  on  Death- bed  fliould  imply  a  ta- 
cit Revocation  V^  But  'tis  thought  that  a  Donation  of  Lands 
iQ  SiBtpouftiCf  though  mortis  caufa,  to  a  Stranger,  is  not  re- 
wcaMc:  For  in  cfTea,  the  moft  Part  of  our  Tailzies  ma/ fall 
uder  the  fame  Conftru^ion  ^  and  yet  are  not  revocable :  So 
thatitmuft  be  faid.  The  Rule  of  the  Civil-law,  That  Dona- 
uoos  mortis  caufa  are  revocable,  doth  not  hold  with  us,  as  to 
Unds  and  Heritages :  And,  that  though  it  hold  in  the  Cafe 
of  a  Donation  by  a  Man  to  his  W^fe  ;  yet  it  is  becaufe  fuch  a 
Donation  is  by  tne  Law  reprobate  from  the  Beginning,  nifi 
'•'ttf  (onfirmetur. 

M  A  Debtor  having  contracted  Debt  after  be  had  made  a 
Kigbt  of  Land  or  any  other  Donation  in  favours  of  his  Wifet 
^MtUTf  If  eo  ipfo  he  has  revoked  tacitf  the  faid  Donation  i 
^^  duUiimdi,  7'he  Donatiointer  virum  et  uxorem  is  null,  and 
^^!»tf  umtum  confirmatar :  And  before  it  became  valid  the 
iaid  Impedinient  intervened  :  And  fince  the  Debtor  might 
have  revoked  the  faid  Gift,  and  might  have  faiisiied  the  Cre^ 
(iitor  that  Way  ;  his  Silence  and  not  revoking  is  upon  the 
Matter  fraudulent,  and  in  prejudice  of  the  Creditor*  It  is 
^^ht^  That  it  is  to  be  conlidcred,  if  the  Debtor  or  his  Heir 
have  no  other  Eftatc,  out  of  which  the  Creditor  may  be  faiis- 

fied: 
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fied :    In  that  Cafe^  che  Creditor  may  have  Recourfe  agaisft 
the  Lands  difponed  to  the  Wife. 

If  in  the  Cafe  forefaid  the  Wife  may  have  Recourfe  againft 
the  Heir  for  the  Lands  given  to  her  fo  evided  ?  Rano  dutp* 
tandif  That  if  the  contrading  the  Debt  aftef  fuch  Donations 
import  Revocation^  it  oi^ht  to  be  only  in  favours  of  the  Cre- 
ditor^ and  not  of  the  mir,  ^*ho  ought  to  be  in  no  better 
Gafe ;  and  the  Wife's  Ai^ion  againft  the  Heir  may  be  upon 
that  Ground,  That  out  of  the  Eftatc  belonging  to  her  (unquc- 
ftionably  as  to  the  Heir)  the  Debt  whereto  the  Heir  is  liable^ 
IS  fatisfied* 

S.  Where  a  Man  gifts  Lands  in  favours  of  his  Wife^  and 
then  contraftsDebt,  itis  thought  the  firaple  Contraftibg  of 
Debt  is  no  Revocation  :  Though  the  fuffering  Adjudication 
to  pafs  for  the  fame  Debt,  would  be  conftrued  a  Revocation, 
as  if  he  had  aAaally  annailzied.  fiut  it  is  farther  thought. 
That,  if  after  the  fiufband's  Death,  the  Creditor  cannot  get 
Payment  aliunde^  he  may  have  Recourfe  againft  the  Lands 
difponed  to  the  Wife.  But  then  the  contrafting  of  Debt  mqft 
be  judged  to  imply  a  Revocation.  And  yet  if  a  Man  fliould 
gift  Lands  19  a  Stranger,  even  mortis  caufa  \  that  is,  by  dif- 
poning,  after  his  Death,  or  with  Refervatipn  of  his  own  Life- 
rent and  Power  to  alter,  which  appears  to  be  the  fame ; 
an  After-creditor,  though  falling  (nort  of  his  Payment, 
could  not  reduce  it,  neifhcr  in  the  Difponer's  Life,  nor  there- 
after ;  but  adjudging  in  the  Difponer's  Life,  it  would  be  ef  • 
fedluaL 

It  may  occur  here.  Whether  a  Man*s  difponing  to  another 
after  his  own  Death,  or^  difponing  with  a  Kefcrvation  of  his 
own  Liferent,  be  the  faiiie  Thing:  for  fo  indeed  it  appears  : 
And  yet  if  a  Man  refign  Lauds  in  favours  of  himfelf,  and  after 
his  Deceafe  to  another,  he  would  remain  ftill  Fiar,  and  fo 
might  certainly  revoke,  feeing  the  Pcrfon  fubftituted  to  him- 
fclf  muft  be  ferved  Heir  to  him.  And,  if  a  Man*s  refigning 
in  favours  of  another  after  his  own  Deceafe,  be  underftood  to 
have  the  fame  Import  as  if  he  refigncd  firft  in  favours  of  him- 
fcif  and  then  to  his  Succeflbr ;  or,  as  if  he  referved  the  intirc 
Right  to  himfelf:  It  may  cafily  be  refolved,  Thzi  Donatio- 
nes  mortis  caufa  of  Lands,  made  in  liege  pouftie^  may  yet  with 
us  be  revoked.  And  farther,  That  a  Difpofuion  or  Rcfigna- 
tion  referving  the  Rcfigncr's  Liferent,  is  no  Donation  mortis 
caufa ;  but  a  Donation  inter  vivos  of  tlic  Fee,  and  .fo  not  re- 
vocable :  Which  clears  the  Difficulty  abovcfaid,  and  efpecial- 
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\j  that  about  Tailzies.  For  iodeed,  Donatio  nwrus  cmfa^  is, 
when  the  Ri^^  that  is,  both  Fee  and  Liferent,  remains  in« 
ctrelv  with  the  Difponer.  And  though  a  Man's  refervtng  of 
his  Lriferem  to  himfelft  appears  to  be  a  Refervation  of  the 
Thing  difponed  \  yet  in  ^vkBl  it  is  not,  but  only*  of  the  Life- 
rent. It  is  funber  jprned^lff  in  the  Cafe  of  the  laid  Donation, 
to  a  Wife,  and  the  Hufband's  fimple  Contrading  of  Debt  there- 
after^ihe  may  have  Recourfe  againft  the  Heir?  And,  it  is  plain, 
ihe  may  not :  For,  if  the  ContraSing  be  a  Revoc^ition,  her 
Right  is  extinguiflied  ;  and,  if  fimple  ConiraAing  be  no  Re- 
vocation, but  only  the  pofterior  Creditor  falling  ihort  of  his 
Payment,  and  therefore  quarrelling  and  reducing;  yet  the 
Heir  cannot  be  concerned.  But  ftul  here  it  may  be  gathered. 
That  though  this  after  ConcratSing  of  Debt  be  not  conftrued 
to  be  a  Revocation,  yet  it  muft  be  thought  to  imply  a  Revo- 
cation in  the  Event  of  not  Payment ;  or  otherwiie,  the  Cre- 
ator could  no  more  quarrel  a  prior  Donation  to  a  Wife  than 
CO  a  Stranger,  which  it  is  certain  cannot  be  quarrelled  by  a 
poflerior  Creditor. 

iVT.  A  Woman  having  made  a  Difpofition  to  a  third  Perfon^ 
CO  the  Behoof  of  her  Hufband,  and  having  ratified  and  made 
Faith  before  a  Judge:  ^uar'wir.  If  Ihe  may  queftion  the  faid 
Deed,  as  being  Donatio  inter  virum  et  uxorem,  notwithfiand- 
ing  her  Oath  ?  Answer,  It  is  thought  ihe  may  :  And  that 
Deeds  that  in  law  are  invalid  cannot  be  fuftained  upon  Pre- 
tence of  an  Oath,  which  ought  not  to  be  vinculum  iniquitatu; 
otficrwife,  eadem  facilitate  that  a  Wife  is  induced  to  give,  (he 
may  be  induced  to  fwear;^  and  the  Law  (hould  be  elufory. 
And  foch  Oaths  ought  to  be  underftood  only,  that  they  are 
DOC  compelled,  and  that  they  fhould  not  queftion  fuch  Deeds 
upon  thu  Head;  but  not  in  relation  to  any  other  Ground 
whereby  they  may  be  queftioned;  as  v,  g.  Ajinority,  and  that 
the  Wife  has  Curators  not  confcnting  :  And  that  the  Hui'« 
band  (if  ihe  has  no  other)  is  Curator,  and  caonot  authorife  her 
to  any  Deed  in  remfuam  /  And  the  Aift  oi  Parliament  ancnt 
the  Oaths  of  Wives,  is  in  favours  of  Strangers,  and  not  of 
Hofbands. 

5.  A  Woman  makes  a  Difpofition  to  a  third  Perfon,  to  the 
Behoof  of  her  Hulband,  ratilied  by  her  Oath  judicially  :  J^<r- 
ritttTf  If  ihe  may  revoke  this  Donation?  And  it  may  be  fur- 
ther aiked,  What  if  Ihe  had  made  the  Donation,  diredly  to 
her  Hulband  i  becaufe  his  Confent,  as  that  of  a  Curator,  is 
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trtqxaStc  to  her  Deed :  This  mUhatcs  equally  againft  her 
diiponing  to  a  third  Party,  ^th  his  Confebc,  to  his  Behoof: 
7or  here,  he  is  but  a  Ccnfcnter  in  reni  fudfn^  as  he  would  be, 
«nd  XS|  in  the  former  Cafe  :  And  both  would  be  alike  inva- 
lid, in  the  Cafe  of  a  Minor  and  a  Curator.  But  bcfides, 
it  is  but  groundlefs  to  affirm.  That  a  Wife  btmOM  ntariti  it 
in  the  Cafe  of  a  Minor  having  a  Curator.  For,  If  a  Minor 
Slaving  his  Curatorls  Confent,  yet  be  lefed,  he  will  be  reftored 
and  repaired :  But  a  Wife  having  her  Hu(band*s  Confedt 
TO  any  Difpofition  flie  makes,  will  not  be  reftored.  We  alio 
^ce,  that  Wives,  for  their  ConjunA-fces  or  Liferfcnt-right, 
;do  confent  ordinarily  and  validly  with  their  Hufbands,  though 
4t  he  certainly,  ifi  rem  ejus  .•  And  yet  the  Deed  cannot  he 
quarrelled,  nor  ihe  reftored.  But,  if  a  Minor  fliould  thus 
confent  with  his  Curator  difponing,  as  the  Cafe  may  be  eaiily 
ftated  ;  it  would  both  be  conftrued  in  rem  curaims,  and  there- 
fore null ;  and  likewife  it  would  be  revokable  on  the  Account 
of  Lefim ."  So  that  the  Condition  of  a  Wife  with  her  Huf- 
band  is  not  the  fame  as  that  of  a  Minor  vifhh  his  Cu* 
rators.  And  this  Matter  needs  both  Explication  and  Di- 
ftinftion. 

But  as  to  the  Qpeftion  of  a  Wife's  difponing  in  free  Gift 
to  Iter  Hufband,  and  ratifying ;  it  may  be  turned  of  a  Huf* 
band's  difponing  in  free  (jift  to  his  Wife  and  ratifying. 
And  it  is  thought.  That  none  can  judge  fuch  a  Donation 
revokable  exprefsly,  which  would  be  authorifcd  Perjury.  For, 
vhat  the  Aahor  fays  in  this  Cafe,  That  the  Deeds  are 
xmll,  and  do  not  admit  of  the  vinadum  of  an  Oath,  may  well  be 
denied:  They  are  revokable  indeed,  but  not  ^null.  And  it  is 
thought,  That,  in  both  Cafes,  whether  of  the  fVife  or  of  the 
Man,  the  Difponer  in  free  Gift  and  ratifying  judicially, 
Ihould  never  be  allowed  to  revoke  ;  and  that  the  Cafe  of  the 
Oaths  of  MmorSf  reprobate  by  a  late  z&  of  Parliament,  can- 
not be  extended  to  tnis  Cafe,  where  Perjury  is  fo  odious.  And 
yet  it  may  well  be  thought.  That,  though  a  judicial  Ratifica- 
tion excludes  a  direA  Revocation;  yet  it  could  not  hinder 
the  EfTcA  of  a  tacite  Revocation,  at  leaft  by  Comprifing ;  nor 
could  it  hinder  a  fecond  Difpofition  to  another,  ef))ecially  if 
onerous :  For  it  fcems  the  Difpofition  would  hold  as  to  the 
Receiver,  though  it  mav  be  ftill  thought.  That  the  Difponer 
or  his  Heir  ihould  at  leaft  make  good  bis  Ratification  by 
Oath ;  and  yet  the  Cafe  is  the  fame  in  Law  wiih  that  of  a 
Comprifing.  And  therefore,  upon  the  whole,  though  I  judge, 
That  a  Hulbaud  or  Wife  difponing  to  each  other  in  free  Gift, 
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a|id  ratifyiiig  judicially^  capnot  revoke  direAly,  btfcaufe  of 
cbe  Oath  istcrpofed ;  yet  taci(e  Revocation,  eiiber  bv  adjud^ 
giDg  orbyaQ  after  onerouB  Difpoiitioo,  would  bold:  And 
ivbatever  Peijory  may  be  jud|;ed  to  enfue,  yet  Deum  fokm 
baberct  uUorem^ 

Dmatio  mortis  caufa. 

JVl'nr^HERE  being  a  Donation  mr^  rkum  et  uxoremi 
JL  ^umtur^  iht  Donatar  dcceafine,  and  the  Donor 
fprviving,  and  not  revoking ;  Whether  will  the  Gift  be  va-« 
lid  ?  For^  in  legacies,  ambia  dmathnu  tj^fm$di  tquiperamur^, 
if  the  Legatar  deceafe  oeforc  the  Teftator,  the  Legacy  is 
void. 

S.  But,  I  doubt,  it  would  be  fo  in  this  Cafe  with  us. 

Donatio  non  acceptata^ 

N.  TF  a  Donation  be  made,  but  not  accepted :   QsumtMr, 
JL',  If  a  Creditor  may  comprife  the  fame,  and  accept} 
Vide  Legacy,  Q^offi*  4^ 

S.  If  a  Donation  be  made,  and  not  repudiate;  h  is  thougbf 
It  will  be  held  as  accepted,  fo  as  if  a  Creditor  (hould  affeaic^ 
the  Donatar  could  not  thereafter  repudiate  the  fame. 

Danatars  upon  Recognition  and  Forfeiture. 

N.  A  F  T£R  .Lands  holden  of  the  King  had  fallen  under 
^^  Recognition,  they  fell  alfo  under  Forfeiture,  and  af- 
ter the  Deceafe  of  the  forfeited  Perfon  a  Gift  of  the  faid 
Lands  was  given  upon  the  Recognition,  and  thereafter  ano- 
thcr  Gift  was  given  upon  the  Forfeiture ;  it  not  being 
known  by  the  King  or  his  Officers,  the  Time  of  the  fine 
Gift*  that  the  Perfon  fopfeited  had  committed  Treafon  ; 
^tueritur,  Which  of  the  Donatars  (hould  be  preferred ;  Bm^o 
dubitandi,  That  Recognition  is ,  but  a  Cafqalty  ;  and  after  the 
Vaflal  was  forfeited,  the  Property  was  thereby  devolved  to 
the  Kin^  ip/a  jure;  and  all  Cafualties  feem  to  be  extind^ 
and  coDiohdate  with  the  Rielit  of  Property :  And  the  Righl 
open  Recognition  docs  not  helong  to  tlie  ^Superior  g>Jb  jure  • 
before  Declarator. 

S.  It 
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S.  It  is  thought  the  Donatar  of  the  Forfeiture^  as  being 
the  ftroDger  CafualtjT)  flioold  be  preferred.  Bat  if  the  Re- 
cogDition  had  been  gifted,  tboogh  not  declared,  before  the 
Forfeiture,  I  would  prefer  the  Recognition,  as  lawfully  gift- 
ed. And  in  re(ped  that  the  Declarator  is  but  a  perfeding  So- 
lemnity, yet  m  the  Cafe  of  ah  after  Forfeiture,  the  K&  of 
qtmupunmal  Pojfeffion  might  fruftrate  the  Recognition. 

Duels  and  Hame-Juchen. 

N.lf  Hame-fucken,  or  fighting  of  Duels  be  Capital,  though 
*  no  Perfon  be  killed  ? 

Qui  in  Duello  •ccuhuerunt^  in  kcis  religiofis  fepeliri  nonpof- 
funt,  Perez,  Lib.  2.  Tit.  i. 

&  Hame-sucken  is  thought  capital  though  no  Perfon 
be  killed,  but  in  that  Cafe  it  (hould  be  both  violent  and 
evident. 

As  for  Duels,  by  the  Aft  of  Parliament  Ja.  VI.  Pari.  16. 
Cap.  12.  the  very  J^jgf^ing  is  made  capital.  And  by  the  k& 
K.  fV.  Pari.  I.  SeflTd.  Cap.  35.  the  Giving  or  Accepting  of 
a  Challenge^  jflbcit  no  Fighting  enfue,  is  puniftiablc  by  bamlh- 
ment  cand  fcheat. 


E. 


Emancipatio. 

^.  ▼  F  by  our  Law,  Children  after  twenty-five  Years  may 

I    emancipate  themfclves,  and  live  h^  themfdves,  and 

1    leave  their  Father  and  his  Family  ?     Cogitandum, 

Whether,  if  they  go  out  of  the  Family  without  the 

Father's  Confcnt  they  may  claim  a  Bairn's  Part  ? 

S.  It  is  thought  Children  cannot  emancipate  themfclves, 
and  that  if  they  leave  their  Father  and  his  Family,  without  his 
Confcnt,  they  fhould  be  rcfu(ed  a  Bairn's  Part;  for,  the  Sepa* 
ration  fhould  make  againfi  iheni,  and  not  for  them.  Yet  it  can 
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kardly  be  derermined  what  the  Noo  cmaucipation  in  this  Cafe 
flkould  figQify  to  their  Prejudice. 


What  Wa^  the  Buyer  may  be  urged  to  Enter. 

iT.  I F  the  Buyer  lie  out,  What  will  be  the  Remedy  for  the 
■'  Superior  ?  Answer,  He  miy  purfuc  to  hear  and  fee 
him  decerned  to  enter,  and  to  pay  Compofition  :  And  wirh- 
oac  Prejudice  of  that  Oecerniture,  if  he  continue  to  lie  out^s 
ID  hear  and  fee  it  found  that  the  Lands  are  in  non-entry ; 
aod  chat  the  Superior,  as  to  Cafualties,  Ihall  be  in  the  fame 
Cafe  as  if  he  were  entered. 

S.  If  the  Buyer  lie  out,  unentered,  the  Superior  hath  no 
Remedy  9  for,  he  may  poi&bly  hold  of  the  DiCponer,  and 
without  Hazard,  if  they  be  not  Ward-lands :  And  whether 
they  be  Ward-lands  or  not,  the  Superior  hath  no  Remedy 
but  to  take  his  Cafuahies  as  they  fall  by  the  Difponer, 
as  if  the  Lands  bad  not  been  fold,  and  as  the  Law  allows 
him. 

Entry  of  Ajfignees  upon  Refignation. 

^,  1  F  the  Alienation  and  Refignation  be  affigned,  ^ueri- 
1  Pir^  If  the  Superior  may  be  compelled  to  enicr  the 
Affigny*  feeing  both  are  in  favour3  of  Weirs  and  Affignecs  I 
Akswer,  Ncgodve,  unlcfs  a  Compofition  be  paid  both  for 
the  Bayer  and  for  the  Affigny  :  Seeing  the  Superior  is  not 
obDged  to  enter  any  but  the  Buyer  and  his  Heirs:  And  thouo  h 
the  Right  be  to  Affiguees,  it  is  to  be  undcrflood  fuch  as  the 
Superior  (hould  be  fatisfied  with  :  And  the  Superior  is  not  co 
be  in  a  worfe  Cafe  than  if  the  Buyer  had  been  infeft  and  had 
difpoQcd:    And  there  is  in  this  CafeyiVTfo  brevU  mams. 

S.  If  the  Alienation  and  Refignation  be  aiEgned,  the  Su- 
perior cannot  be  compelled  to  entjrr  the  Affigny ;  but  only 
the  Cedent  in  whofe  Favours  it  was  nominatim  made,  or  his 
Heir;  but  not  bis  Affigny  without  a  new  Compofition  :  For 
this  is  juft  as-  if  the  Refl;^ner  bad  been  infeft,  and  had  of  new 
A/poned. 

P  •  Entry 
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Entr'j  upmt  Rejtgnation  kj  a  /ingular  Succeffor. 

N.  \5C7HAT  Way  a  fingular  Succcffor  in  the  Rieht  of 
VV  Superiority,  may  be  urged  to  infeft  upon  Rcligna- 
tion  in  his  Author's  Time,  feeing;  he  does  not  reprefent  nim 
as  Heir ;  and  is  not  bound  to  the  nuyer  by  Contrad  or  quafif 
Answer,  There  is  Migatio  in  rem,  as  in  the  Cafe  of  Servi* 
tudes  and  Anuualrents:  And  he  may  be  purfued  fummarly  to 
bear  and  fee  him  decerned  to  enter  the  Buyer :  And  to  that 
Purpofe  to  give  him  a  Charter  of  the  Tenor  exhibited  :  And 
upon  a  Bill  the  Dire&or  to  the  Chancery  Qiay  be  ordered  to 
give  out  a  Precept  in  fubfuUum. 

S.  If  a  Superior,  after  Refignation  made  and  acceptedi 
Ihould  denude  himfclf  of  the  Superiority  ;  his  fingular  Sue- 
ceflbr  cannot  be  obliged  to  complete  the  Infeftment.  The 
Author  thinks,  The  ^uccejjbr  may  be  decerned  to  do  it>  Or, 
That  on  a  Bill  the  DireSor  of  the  Chancery  may  be  ordered  t6 
pve  out  a  Precept  in  fubfidium.  But  for  this  I  fee  no  Ground ; 
the  Angular  Succeflbr  being  no  wife  obliged  to  perform  bis 
Author's  Acceptance  ;  that  Acceptance  being  perfonal,  and  no 
wife  affeding  really  th^  Superiority. 

/ 

Lifer ent'Efcheat. 

N.  A  Vassal,  having  granted  a  fubaltcrn  Right,  being 
^^  Year  and  Day  at  uic  Horn,  forfcitcth  only  his  own 
Right  of  Liferent,  without  Prejudice  to  theSub-vaflal.  Where- 
upon it  may  be  Queried,  If  a  Vaflal  has  difpdncd  his  Right, 
but  fo  that  the  Party-acquirer  is  not  infeft,  will,  notwithftand- 
ing,  the  Difponcr's  Liferent  fall  ?  Answer,  Affirmative.  And 
the  Bjitio  dtibitandi  is  of  no  Weight:  Viz.  i.  A  Tackfraan, 
though  the  Duty  be  not  proportionable,  will  not  be  prcjodg- 
ed.  2.  If  the  Receiver  of  the  Difpofition  be  Rebel  per  an-- 
num,  and  the  Lands  hojd  of  the  King,  the  King  will  get 
eodem  tempore  two  Liferents  of  the  fame  Lands :  yiz,  one  i)y 
the  Rebellion  of  the  Di^oner,  and  the  other  by  the  Rebel- 
lion of  the  Receiver.  For  as  to  the  fii-ft,  a  Tackfman  has  a 
real  Right  and  Intcreft,  which  militates  againft  a  fingular 
Succeflbr.  And  as  to  the  fecond,  there  is  no  Inconv'enienee,' 
that  the  Superior  fliould  have  the  Liferent  of  his  Vadal ;  and 
jftheKipgoe  Superior,  that  h«  ihould  alfo,  as  King,  have 
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the  Liferent  of  his  Subject ;  and  any  Senefit  mty  kccrote  to 
him  by  the  Dirpoficion  and  Warrandice  thereof^  during  bia 
Lifedfiie. 

5.  A  Vaflal  having  granted  a  Aibahern  Righty  his  being 
Tear  a&d  Day  ac  the  Horn  doth  nor  prejudge  the  Sub-vaflaH 
vbo  acquired  Right  before  the  Denunciation.  But  if  the 
Sob-vai&l  acquired  bis  Right  after  the  Denunciation,  it  may 
be  doubted  if  the  yaflal  in  the  Courfe  of  his  Rcfbellion, 
could  by  a  voluntary  Deed  prejudge  his  Superior  of  the  Lif<- 
lent-efcheat  vaking  thereafter.  The  Author's  Querie,  is^  If 
ibe  yaffil  has  oidy  Mfp&mdf  and  the  Acquirer  be  not  iffefi^ 
vail  the  Difpomr's  L^erent  fall?  And  it  is  wdll  anfwered 
^rmative.  For,  tliough  a  Tackfman  in  pofleiEon,  m\\  not 
be  prejudged  by  ihe  Matter's  after -Rebellion  ;  it  is  becaufe 
his  Tack  gives  him  a  real  Right,  which  the  Difpofition  does 
not.  But  if  the  Receiver  of  a  Difpofition  of  Lands  holdeh 
of  the  King,  be  Rebel  per  annum,  the  Author  thinks  the 
Ki^  will  have  two  Liferents,  one  by  the  Rebellion  of  the 
Difpduer  hi^  Vafial,  and  the  other  by  the  Rebellion  of  the 
Jteceiver :  But  both  this,  and  the  Import  of  it  may  bd  doubted: 
For,  Diue  caufie  bdcrativ^  in  eandem  rim  cwicurrere  nm 
fofunt. 

N.  If  a  Perfon  infeft  in  Liferent,  be  denuded  by  ap  A(- 
fignation  of  the  Liferent,  which  is  only  halnlis  modus  (in  re- 
fjKd  ^Liferents  conftitute  by  Infeftment,  are  pcrfonal,  and 
cannot  be  tfanfmitted  by  Refignation).  ^aritur,  If  the 
UfercDter  be  Year  and  Day  Rebel  after  the  AfSgnation,-  will 
the  Superior  hiave  Right  to  the  Duties? 

S.  A  Perfon  infeft  in  Liferent  may  denude  thereof  by  Af- 
fignation,  as  the  habilis  ^odus.  But  if  the  Affignation  be  not 
intimate,  or  the  Affigny  in  Poflei&on  within  Year  and  Day,  the 
Lifereatcr's  Efcheat  will  vake  by  his  annual  Rebellion,  in 
Prejudice  of  the  Aifigny. 

« 

AT.  A  Lady  Terccr,  or  Tenant  by  Conrtefy,  their  Lands 
holding  of  another  Superior  than  the  Kiu^;,  and  they  not 
being  Vaffals  to  him  a  Whether  will  their  Lirerent  fall  to  the 
King,  being  Year  and  Day  at  the  Horn  I 

S.  A  Lady  Terccr,  or  a  Hufband  having  the  Couriejy,  tho' 
their  Jdauds  hold  of  a  Subalt^ern,  and  not  of  the  King ;    yet 

their 
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their  Liferent  cfcheats  upon  their  annoal  Rebellion  will  vake 
to  the  King,  for  in  law  they  arc  fuppoied  as  if  iheir  Rights 
had  been  coDfiicutc  by  refignation.  But  then  if  another, 
not  the  King,  be  the  Fiar*s  Superior,  the  Qucftion  will 
recur;  and  it  is  thought  that  both  the  Terce  and  the  Courtefy 
being  couflitute  by  law,  without  zt^y  holding  \  the  Liferent- 
efcheat  Ihould  llill  vake  to  the  King  jure  corona. 

N.  A  Perfon  being  denounced  in  Aprils  and  continuing 
"Year  and  Day  at  the  Horn,  ^weritur^  (jumido  dies  cedit,  of 
the  Liferent  falling  to  the  Superior  ot  the  Lands  fet  to 
Tenants  ?  And  whether  or  not  the  Superior  will  be  in  the 
Cafe  of  a  Liferenter  furviving  the  Fiar ;  fo  that  he  will  have 
Right  in  the  Cafe  forefaid,  to  the  full  Duty  of  that  Year 
that  the  Liferent  falls,  per  lapfum  armi  et  diet  f 

Quid  juris,  Where  the  Rebel  laboureth  himfcliF,  will  he  not 
be  liable  to  the  Superior  for  the  Duty  of  that  Year,  as  if  he 
were  a  Tenant  ? 

S.  A  Perfon  being  denounced  in  ^fpril^  and  continuing 
Year  and  Day  at  the  Horn,  the  Liferent  falls  immediately  to 
the  Superior,  and  will  give  him  Right  to  the  fnbfequenc 
Duties,  due  by  the  Tenants  for  the  Whitfundav  and  Martinmas 
enfuing,  if  once  the  Efcheat  be  declared.  And  if  the  Rebel 
labour  himfelf  he  (hould  be  liable  to  the  Superior  for  the 
Duty  of  that  Year,  as  if  he  were  a  Tenant.   ' 

N.  If  thefe  Obligemcnts  tliat  are  ordinary  in  difpgiitions 
to  be  holden  of  the  Granter  and  Superior,  That  while  the 
Buyer  holds  of  the  Granter ^  his  Heirs  and  Succejbrs  JhaU  be 
entered  gratis  aiiid  Jhall  not  be  liable  to  Non-etnty  nM^'J^iferefU' 
e/cheat,  which  are  gifted  to  them  now  as  then,  will  bind  Angu- 
lar Succeilbrs  ?  And  what  way  they  may  be  made  real,  if 
there  be  any  Queftion?  Answer,  It  is  thought,  that  they 
may  be  inl'trted  both  in  the  Chaner  and  Safine. 

It  may  be  contended,  Thai  thefe,  being  upon  the  Matter 
Servitudes  upon  the  Superiority,  may  he^tonftituie  as  other 
Servitudes  without  Writ;  eipecially  feeing  it  is  intended  they 
Ihould  hold  either  of  the  ways;  and  that  the  Right  in  the 
Perfon  of  the  Difponer  to  be  holden  of  the  Superior,  is  in 
effeA  to  the  Buyer's  Behoof,  until  they  he  confirmed:  And 
Revcrfions  were  real,  even  before  the  Aft  of  Parliament  ancnt 
the  Regiftration  of  the  fame.  If  at  leaft  Comprifers  will  be 
liable  to  fuch  Obligements?   Seeing  they  comprife  only  fuch 
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n  Right  as  their  Debtor  had  ^.  And  thoy  are  in  ufe  to  comprife 
all  CoQCraAs  and  Difporitionsy  and  therefore   ought  to  be 
liable  in  rem  to  all  Oblkemencs  upon  the  Debtor  and  his  Soc^' 
ceflbrsi  relating  to  the  Lands  compriled. 

To  cofifider^  If  xhere  be  not  a  Difference  betwixt  Oblige- 
ments  as*  to  Liferent-efcheat  and  others ;  thefe  a?  to  Liferent- 
cfcheat  being  contrary  to  Law,  and  fuch  as  give  occajknem 
peccant;  and  if  fuch  an  Obligcment  be  not  fuftained,  to 
whom  will  the  Liferent  belong  ?  Whether  to  the  mediate 
Superior^  feeing  the  immediate  has  renodnced?  or  to  the 
King  as  aUaius  ab  indigno  ? 

S.  It  is  ordinary^  in  difpofitions  bearing  Obligements  for 
double  Infefimcnts,  to  provide,  That  while  the  Buyer  and  his 
Heirs,  hold  of  the  Granter  and  his  heirs,  he  (hall  be  entered 
gratis  \  and  have  his  own  Non-entry  and  Liferent  efcheat  as 
then  gifted  to  them.  And,  the  Author  thinks ^  this  will  bind 
a  fingular  Succeflbr,  if  the  Obligement  be  infert  both  in  the 
Charter  and  Safinc.  fiut  ftill  it  may  doubted^  if  this  can 
make  the  Obligcment  real^  which  in  itfelf  is  only  perfiniah 
However,  this  appears  all  that  can  be  done  to  make  the 
Obligcment  real,  and  that  lefs  wilt  not  do  it ;  though  Claufes 
of  Rcvcrfion  were  real  even  before  they  were  appointed  to 
be  regiftrate:  For  ftill  there  is  a  Difference  betwixt  the  faid 
perfonal  Obligement  and  a  Claufe  of  Reverfion.  And  it 
fcems  hard  that  a  perfonal  Obligcment  which  properly  bindi 
not  till  the  Cafualty  fall,  (hould  bind  a  fingular  Sucqcflbr  when 
the  Cahulty  falls  to  him.  The  Author  moves  a  Doubt  as  to 
the  Obligcment  for  the  Liferent*efcheat  as  if  it  gave  occafio- 
nem  peccofuU.  But  this  is  but  a  Conceit  and  if  the  Oblige- 
ment  (hould  be  in  this  Refped  reprobate,  it  (hould  be  null,  and 
if  carried  further  this  Efcheat  falling  to  the  Difponcr  who  re- 
nounces it,  fhould  be  taken  from  him  tampiam  ab  indigm  and 
belong  to  the  King. 

M  If  a  Liferent-efcheat  be  gifted  to  the  Rebel  himfelf, 
being  yet  at  the  Horn ;  Whether  will  it  fall  under  his  (ingle 
Efcheat,  or  liferent  to  the  King? 

If  the  Liferent  be  gifted  by  the  Superior  to  the  VaCTal  him- 
felf, being  relaxed ;  and,  if  thereafter  he  be  Yelr  and  Day  at 
the  Horn  :  Whether  or  not  his  Liferent  will  of  new  fall  to 
the  Superior?  Rjcitio  dubitafidi^  he  cannot  have  two  Liferents 
•f  one  PcrJOD. 

S.  If 
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5.  Ir  the  lifertot-efcheat  be  fallen  to  the  King;,  and  gifte4 
to  the  Rebel  himfeir,  ftiU  at  the  Hof a ;  I  woald  undenlaDd 
both  the  Liferefit  and  (iDgle  fifcheat  to  be  fo  far  difchaiged, 
that  the  King's  Gift  may  take  MeA :  But^  if  the  Liferent- 
efcheat^  fallen  to  another  Superior,  be  by  him  gifted  to  the 
Rebel,  dill  at  the  Horn  \  then  it  ibnft  rail  in  to  his  fimple 
Efcbeat.  But  tbefe  Cafes  feldom  occar,  and  are  not  to  be 
fuppofed. 

Ir  the  Liferent  be  gifted  by  the  Superior  to  the  Vaflal  him* 
felf  relaxed ;  it  appears  to  be  difcharged :  And,  if  the  Vaflfal 
fall  thereafter  to  be  Year  and  Day  at  the  Horn ;  his  Life- 
rent will  of  new  fall  to  the  Superior,  as  if  it  bad  not  fallen 
before. 

N.  If  there  be  a  Difference  betwixt  the  Cafualties  of  Ward 
and  Non*entry,  and  a  Liferent-efcheat,  which  has  alfo  traSum 
temporis :  in  refped  the  Liferent-efcheat  iiWtiix  ex  deUBo^ 
and  but  once>  ana  is  jus  coUedroum  of  all  Years  falling  under 
Liferent :  Whereas  Ward  and  Non-entry  are  of  the  mture 
of  ofima  legata,  and  are  in  efFedl  immm  ccffiojies,  which 
are  only  effectual  during  the  Cedent's  Right  ?  Fid.  Title, 
If  Gifts  of  Ward  aHd  Non-erUry  prejudge  Jtngular  Succejfors, 
m  Lit.  G.  ^ 

S.  This  Diftindion  is  but  fubtil  iind  imaginary.  No 
Doubt  Ward  and  Non  entry ^  being  gifted,  they  are  good  lo 
the  Donatar,  even  againft  the  Giver's  fingular.  Succeflbr. 
And  that  of  atmiue  ceffimes^  we  underftand  not,  fave  in  the 
Cafe  <^  an  Affignacion  to  Mails  and  Duties ;  which  is  there- 
fore toought  to  be  jcut  off  by  the  Cedent's  diCponing  the 
Property,  after  which  it  will  not  militate  againft  the  fingular 
Succeflbr. 

iY.  If  a  Perfon  being  at  the  Horn  (hould  fufpend  and  relax, 
a^d  thereafter  the  Letters  being  found  orderly  proceeded; 
(hould  be  denounced  :  ^uteritur,  If  the  Tune  of  the  former 
Rebellion  would  be  continued  with  the  laft  as  to  the  Queftion 
of  the  Liferent,  as  if  the  Rebel  had  not  been  relaxed  i 

When  Reverfions,  or  Minutes  bearing  Obligements  to 
difpone  in  favours  of  the  Rebel,  do  fall  under  Liferent, 
cfchcat:  S^aiitury  What  Benefit  or  Right  will  the  Donatar 
have?  Answer,  It  is  to  be  confidered^  what  Benefit  the 
Rebel  would  have  ;  and  the  Liferent  thereof  will  belong  to 
the  Donatar. 

If 
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If  an  Heritor  he  Tear  aod  Daj  at  xht  Horn,  and  there 
beiag:  a  fubalcern  Right  holden  of  him  for  a  fmall  Feo-dutj, 
the  SoperiQr  would  get  bis  Liferent  only  as  to  that  Feu^doty, 
there  beiog  no  more  iiis. 

S.  It  maj  be  thought,  That  if  a  PerfoD  being  at  the 
Iforn,  fhoold  fufpend  and  relax,  aad  thereafter  the  Letters 
be  found  orderly  proceeded,  and  he  denounced,  the  Time 
of  the  former  Rebellion  would  mt  be  coa(inoed  wi(h  the  Iqfi 
as  CO  the  Queftion  of  the  Liferent}  the  apnual  Cooteapt 
being  ioterri^ted :  And  if  in  the  interim  be  (bould  evea 
difpone  in  prejudice  of  the  Lifercnt-efcheat:  Yet  it  may  be 
thought.  That  the  relaxbig  puts  the  Acquirer  m  foifa  fide: 
Yov  z]3t  Rfcheais  are  o^Unus:  And  the  Rebellion  was  not 
then  m  ^trfit. 

The  other  two  ^efiians  are  plain,  and  require  bo  farther 
Aofwer. 

JV.  QfUtrhuTj  If  there  be  a  Liferenter  holding  of  the  Sii* 
perior,  and  (he  having  afigned  her  Liferent  during  her  Li£e« 
cioie,,  Whether  or  not  the  Superior  will  have  Rieht  to  her 
foil  Liferent,  without  Refpefb  to  the  Affignacion  r  £^  quce* 
ratio  differentia  ?  Answer,  The  (ubaltern  Right  was  a  real 
and  Yalid  Right,  conftitute  halnU  modb,  which  could  not  be 
prejudge  by  any  Deed  of  the  Heritor:  Whereas  the  Afli^ 
goatioQ  made  by  the  Liferenter  is  only  perfonal,  as  a  Difyofi*. 
tion  made  by  the  Heritor,  which  depends  upon  the  real  Right ; 
and  eo  rejbluto,  falleth. 

S.  Seeing  the  Affignatioo  denudes  validly  of  the  Liferent- 
right.  If  either  (he  Affignation  be  intimate,  or  the  Affigny  in 
poilellion  before  the  annual  Rebellion,  it  prejudges  the  Supe* 
rior :  But  if  either  Proprietor  or  Liferenter  fhould  only  gi^e 
an  Affignation  to  Mails  and  Duties  for  a  certain  Number  of 
Yean,  oere  the  liferent-efcheat  would  cut  off  the  Courie  of 
the  Affignation,  as  of  armua  CeJ^ones. 

Efcheat  fingle. 

AT. .  T  F  an  apparent  Heir  have  Right  to  a  moveable  Heir(hip, 
^  and  the  fame  or  neareft  of  Kin  have  Right  to  be  Exe- 
cutor, but  neither  the  one  is  ferved,  nor  the  other  confirmed, 
and  both  be  at  the  Horn :   Whether  will  their  Intercft  forefai<l 
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fall  under  Efcheat/as  in  the  Cafe  of  Forfdmre:  Seeiflg^ 
Efcheats  are  Forfeiture  as  to  Moveables  ? 

If  a  Tack,  being  for  many  nineteen  Years,  {hould  be  affi^n* 
ed ;  Will  the  fame  fall  under  the  fingle  Efcheat  of  the  Affigny^ 
feeing  there  is  no  Liferent  as  to  him,  and  the  Liferenters  majr 
:dl  die  in  his  Lifetime  ?     *i 

Will  not  the  Affigny  have  Right  for  the  Lifetimes  of  the 
Heirs,  though  they  be  not  fcrvcd  Heirs  ? 

Th£  Tack  bein^  for  three  Lifetimes,  and  certain  nineteen 
Years  after ;  ^lad  jurif,  Where  the  Tackfman  has  no 
Heirs,  fo  that  there  \%  Place  to  a  Gift  of  B^ftardy  or  tdtimm 
Hares  f 

A  Tack  of  Teinds  being  granted  to  the  Tackfman  and 
his  Heirs  and  Affignees,  for  three  Liferents,  and  three  nibe** 
teeu  Years;  and  being  thereafter  affigned  :  ^tutritur,  If  the 
Afligny  be  at  the  Horn,  Whether  it  will  fall  under  his  fingle, 
Efcheat  ?  Answer,  It  is  thought,  it  will;  fcciog  it  is  not 
a  Liferent-right  as  to  the  AfEp;ny,  and  the  whole  Liferents 
may  be  determined  during  tlie  Affigny's  Lifetime:  And  a 
Tack  for  three  nineteen  Years,  doth  fall  under  fingle  Efcheat. 

^uaritUTy  If  a  Tack  exceeding  the  Life  of  Mcnj  v.  g.  for 
right  nineteen  Years,  falls  uuder  fingle  Efcheat  ? 

S.  The  moveable  Heirlhip  falls  to  the  appaitnt  Heir>  and 
other  Moveables  to  the  neareft  of  Kin  :  But,  if  the  apparent 
Heir  not  ferved,  or  the  neareft  of  Kin  not  confirmed,  (bould 
be  at  the  Horn  ;  it  is  thought,  their  Intcreft  forefaid  not  being 
eilablifhcd,  would  not  tall  under  Efcheat,  whatever  may  be 
the  Rigour  of  Forfeitures.  But  in  cafe  there  were  an  Exe- 
cutor confirmed,  whereby  the  nearefl  of  Kin,  though  not 
confirmed,  would  have  his  Claim,  this  Claim  would  faU  under 
his  fingle  Efcheat. 

If  a  Tack,  fct  for  fomc  Lifetimes  and  fome  nineteen  Years, 
Ihould  be  thereafter  affigned ;  it  feems,  it  would  fail  under  the 
Affigny's  fingle  Efcheat:  For,  by  the  Aft  of  Parliament 
James  VI.  Par.  22.  Cap,  15.  Tacks  for  Life  arc  only  under 
Liferent-efcheat  in  the  Perlon  of  the  Tackfm'en  ;  bur,  in  the 
Perfon  of  the  Afligny,  under  fimple  Efcheat. 

As  for  nineteen  Years  Tacks,  they  are  ordinarily  equipa- 
rate  to  Lifcrent-tacks;  and  yet  they  fall  under  the  fimple 
Efcheat  even  of  the  Tackfman  himfclf.  But  to  make  a  Tact 
of  feveral  nineteen  Years,  exceeding  any  probable  Accounr 
of  the  Tackfman's  Life,  to  fall  under  fm^le  Efcheat ;  feems 
ypry  hard. 

An 
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An  Affii^nattOQ  to  a  Tack  for  ieveral  Lifetimes  of  the 
Heirs  of  the  Tackfmaa,  will  hold,  and  ruu  to  the  Affigny  \ 
tboi^h  the  Heirs  be  not  ferved. 

Whbre  a  Tack  is  fet  for  three  Lifcciilies  and  certain  nine- 
ceeo  Years  thereafter,  to  a  Tackfrnan  who  has  no  Hcirsi  as 
ill  the  Cafe  of  fiaftardy  or  ukitnus  Hares ;  though  thefe  thret 
Ufetimes  can  hardly  be  meafured  or  determined,  yet  the  Tack 
will  bold  to  the  ultimas  Hares^  at  lead  for  the  nineteen  Years: 
And,  if  the  three  Lifetimes  ihould  be  taxed  to  three  nineteen 
Years,  the  Reckooiug  feems  reafonable.  The  Author  is  of 
Opinion,  That  a  Tack  of  three  Liferents  and  three  nine* 
teen  Years  being  aflkned,  falls  under  the  Affigny's  (ingle  £f« 
dieat,  as  hath  been  iaid.  But  the  Mard(hip  of  the  Cafe  \s  alfo 
(Avious;  for,  what  if  the  Tack  were  fet  tor  many  nineteen 
Years,  exceeding  even  a  hundred,  reckoned  to  be  the  utmoft 
Period  of  a  Man's  Life  I 

Efcheat  without  Backbond. 

N»  I F  the  King  may  re-grant  Efcheats,  without  a  Backhoad^ 
^  and  declare  that  it  is  his  Pleafure  lb  to  do )  ANswaa, 
It  is  thought  that  the  King  is  in  no  worfe  Cafe  than  other 
Saperiors,  who  do  always  £ive  Efcheats  of  their  Vallals  Life* 
rent,  (and  if  they  be  Lor£  of  Regality,  their  finglc  Efcheat) 
without  Backbond* 

5.  Ir  in  a  Gift  of  Efcheat  granted  by  the  King,  it  be  ex« 
prefsly  declared.  That  there  (hould  be  no  Backbond,  the  Gift 
may  hold ;  as  well  as  Lords  of  Regalities  and  other  Superiors 
do  gift  their  Efcheats  without  Backbond.  But  the  Cuflom 
of  the  Exchequer  is,  to  pafs  no  Gift  of  Efcheat  without  a 
Backbond ;  aid  if  the  Gift  (hould  bear  otherwife.  It  is  thought, 
the  Exchequer  would  firft  reprefent  it. 

Delivered  Evident:. 

M  A  , Person  having  a  Bond  of  ffti  thaufand  Merks,  did 
JlJL  affign  the  fame  to  theDebton  but  lo  that  the  Debtor 
by  the  Affignation  and  Accepting  thereof,  was  obliged  to  pay 
the  faid  whole  Sum  (referving  tne  Cedent's  Liferent}  to  the 
Pcrfons  therein  mentioned,  amongft  them:  ^aruuff  The 
Afignation  being  never  delivered  to  the  Affigny,  and  recover* 
ed  mcr  the  Cedent^  Deceafc,  viis  it  tn^,  Whtf Ker.  it  will 
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be  a  binding  Writ?  Answbii,  The  Cafe  will  dot  be  without 
Qoeftion :  RMo  duUtofuS,  That  Deeds  and  Writs  that  arefingle 
and  numopleura  do  not  bind,  onl^fs  they  become  the  Fartiei 
Evident  by  Delivery:  And  on  the  other  part,  ContraAs  fnb. 
fcribed  by  two  Parties  retained  in  the  Hands  of  one,  are  valid^ 
though  not  delivered  to  the  other :  And  the  faid  Affignation 
is  not  a  fimple  Deed,  but  bears  reciprocal  Obligements  which 
are  as  binding  as  if  they  were  fobfcrioed  by  both.  2.  The  faid 
AfSgnation,  thooj^h  it  appears  to  be  aOw  inter  vhor,  yec 
'  upon  the  Matter  is  donatio  mortis  caufa ;  and  the  Defund's 
Will  as  to  her  whole  Eftate,  and  to  whom  it  (hould  beloqg 
after  her  Deceafe :  And  fach  Writs*  being  of  the  Nature  of 
Wills  and  Legacies^  may  be  retained,  and  are  valid  though  not 
delivered* 

■ 

S.  This  Writ>  though  not  delivered,  (hould  be  good ;  be* 
canfe  the  refirved  L^ereiU  b  as  good,  as  a  Difpeiyasion  with 
the  not  Delivery. *  And  likewife  jl^  naturam  of  a  Donation 
mortis  caufa. 

Exception  againfi  the  Cedent^  if  always  competent 

againjl  the  Jffignj  ? 

N.  ^uar.  TN  general.  If  all  perfonal  Obligements,  and 

4  Exceptions  competent  againft  the  Cedent^ 
be  competent  a^ainft  the  Aifigny?  And,  what  Reafon  there 
is,  that  mfcharffm^  Compenfation,  and.  the  htfpen^ngtfPmnent 
for  a  Time,  and  fuch  like ;  (hould  be  competent  againft  the 
Affi^ny :  And  not  fuch  as  ^  are  founded  upon  correfpe£Uve 
Wms,  which  import  Retention,  or,  Snfpending  of  Implement 
againft  the  Cedent  7 

S.  A  written  Difcharge,  or,  Compenfarion  by  Writ,  or, 
Sufpenfion  of  Payment  for  a  Time,  inftruAed  fcripto,  are 
all  good  aeainft  an  Afigny.  And  if  there  be  any  other 
competent  Defence  that  can  be  proven  fcripto  againft  the 
Cedent,  it  (hould  alfo  be  received  againit  the  Afiigny.  But 
the  particular  Cafe  will  beft  elear  the  Point  of  Right. 


Executor. 
N.  , ^ 

^  of  IQut  who  are  not  accefibrv  to  the  Fraud  of  0 

S.  Tm 


iF  the  Executor  ad  onufa  be  accountable  to  the  neareft 
^  of  IQn,  who  are  not  accefibry  to  the  Fraud  of  Omiffion  f 


i 


Refohed  aHd  Anfwered.  \z% 

S.  The  Executor  ad  wmffa  (hoQld  be  accountable  ilill  lo 
the  ncareft  of  Kin,  if  inoocenc  of  the  Omiffion* 

M  If  the  Creditort  aod  neareft  of  Kin  have  facb  an  lotc- 
reft  in  the  Goods  confirmed,  that  they  are  preferable  to  th« 
Executor's  own  Creditors?  Or^  If  after  Confirmation^  there 
be  a  Confu£on,  as  in  the  Cafe  of  an  Heir  I 


•         \      •  Pa 


5.  Though  the  Goods  of  the  Executry  may  be  thought  to 
be  confounded,  at  leaft  after  Executrv  witb  the  Executor'a 
proper  Goods ;  Yet  in  a  Competition  oetwixt  his  Creditor! 
and  the  Creditors  Of  the  Defunct,  I  would  {H-efer  the  D^imEtt 
Creditors  to  his  Gopds,  fo  long  as  they  can  be  qualified  to  be 
extant.  For  whatever  Right  an  Executor  may  obt^n  by  the 
Execution  fo  as  to  give  him  a  free  Difpofal ;  yet  iince  the 
Rife  both  of  his  Office  and  Right  was  to  execute  for  the  be- 
hoof of  the  Defuud^s  Creditors,  they  ought  ftill  to  have  the 
Preference  as  to  the  Goods  extant. 

N.  When  there  is  only  one  Child,  who  is  both  Heir  and 
Executor ;  Whether  there  will  be  only  a  bipartite  Diyifion 
becwixt  the  DcfunA  and  Relid  { 

S.  SxKiMG,  in  this  Cafe  the  Relid's  Right  is  not  to  be 
bettered ;  why  (hould  the  Bairn  be  prejudged  of  his  Rightf 
though  he  be  alio  Heir, 

N.  If  an  Executor-Creditor  be  liable  to  execute  the  Tefta* 
raent  fully;  or,  only  fo  far  as  may  fatisfy  himiklf? 

£•  An  Executor-Creditor  is  now  fouud  to  be  liable  to  Diii'- 
^ence ;  but  it  is  thought,  only  for  Ms  own  Satisfadion  ;  for 
if  he  be  fatisfied  of  his  own  Debt,  there  is  no  Reafon  that  he 
ihould  be  Hable  ultriu 

N.lt  the  Defund's  Eftate  be  fo  fettled  in  the  Perfoa 
of  the  Executor  by  Confirmaiion,  that  there  is  a  Con- 
fiifion  of  it  witb  his  own ;  fo  that  his  Creditors  may  afied,  aod 
cvift  it,  beidg  in  Money  or  in  Goods ;  and  doing  frior  Oili- 
eence,  will.be  preferred  to  the  Defunft's  Creditors?  Kail^ 
aubiumdi,  The  Executor  is  fuercs  in  mMUbus.  On  the  other 
part,  he  has  only  an  Office;  and  the  Adminiftration  is  corn- 
mined  to  him  by  the  CommiiTaries;  and  he  findeth  Caution  to 
make  Furthcoming;  Aod  if  he  di^  before  the  Teftament  be 

^  execute 
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execDte,  aoother  will  be  confirmed  ad  non  executa ;   and  upon 
the  Matter  he  is  curator  bonis. 
f  •  This  Queition  is  already  anfwered^  Qi  2.  h.  t 

N.  A.  Child  being  confirmed  Executor  to  the  Grand- 
ftther  upon  the  Mother's  Side^  and  dying  without  Iflfue  and 
either  Brothers  or  Sifters :  Will  the  Father  have  Right  to  the 
Exccutry,  as  Executor  to  the  Child  ?  2.  What  if  nie  Child 
deceafe  before  the  Tcftamcnt  be  execute  ?  3.  Can  the  Father 
be  Executor  ad  non  executa  to  the  Grandfather? 

S.  Sbeinc  the  Father  hath  the  Right  of  Succeffion^  there 
is  nothing  to  hinder  it':  But  if  the  Child  die  beforp  the  Tefta- 
nient  be  execute,  the  Father  cannot  be  Executor  ad  non  exe* 
euta  to  the  Grandfather;  becauie  the  Child's  Right  evaniflieth, 
and  gives  Place  to  the  nextneareft  of  Kin  of  the  Grandfather* 
But,  What  if  the  Child,  deccafing,  he  confirmed?  Is  not  Con^ 
firmation,  in  fome  Cafes,  reckoned  as  addiuo,  in  order  to 
Tranfmiilion  ? 

AT.  ExtcuTORS^  nominate,  (though  Strangers,  and  not  uni* 
verfal  Legatars)  before  King  James  his  h&  of  Parliament,  had 
Right  to  the  whole  Exccutry';  and  (ince,  to  the  third  :  Qua!' 
ritur.  If  they  dcceafc  before  Confirmation,  will  they  notwitli- 
fianding  have  Right  as  Legatars? 

If  they  be  confirmed^.and  die  immediately  before  the  Tefta« 
ment  be  execute;  whether  the  Executor-Stranger  will  havo 
Right  to  the  third  ? 

5.  ExrcuTORs  nominate,  being  Strangers,  and  not  uni- 
verfal  Legatars,  it  is  thought,  before  the  Ad  of  Parliament 
Jofnes  VI.  Par,  ^^.  Ca.  14.  they  had  Right  to  the  whole  Exc* 
cutry  or  Dead*s  Part ;  for  fo  the  Ad  feems  to  fuppofe  this  as  an 
Abufe :  But  fince  they  have  only  Right  to  the  Third  of  the 
Dead's  Part.  But  if  they  deceaic  before  Confirmation,  their 
Office  evani(hes,  and  they  (hould  have  Right  to  Nothing:  And 
though  they  do  confirm,  but  die  before  the  Teftament  be  exe- 
cute^ they  (hould  have  no  more  Right :  For,  the  AA  of  Parlia- 
ment  feems  to  give  them  the  forcfaid  third,  for  the  Office 
tnd  Execution  thereof  $  but  not  at  all  as  a  Legacy. 

M  The  Office  of  Tutrix  ceafcth  by  her  Marriage,  but  not 
that  of  Executrix:  ^jaritur.  Qua  ratio  lUfcrimims ?  Answer^ 
She  being  in  tutela  herfelf,  cannot  be  mrix  to  another.    %. 
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Ad  Eiemtor  has  noc  tmium  cffictum,  but  is  Heir  m  moUUbus  : 
And  for  that  Rcafon,  a  Woman  may  be  Executrix,  though  in- 
capable tmrnerum  viriUum. 

Testaments  appear  to  be  executed  by  Sentences :  Seeing 
after  Sentence  the  Executor  miy  affign. 

Albsit  quode  $ji  aJfihiU  may  be  comprifed,  or  aiFeSedwith 
the  Cedent's  Debt.  Yet,  if  after  Sentence,  the  Debts  and 
Goods  be  extant,  the  CreditorsLegatars  and  neareft  of  Kia 
will  be  preferable  to  the  Creditors  of  the  Executor :  Becaufe 
thoagh  they  may  fccm  to  be  fccurcd  by  Caution,  yet  the  fame 
15  chat  the  Inventary  (hall  be  made  forthcoming,  and  tutiuf 
tfl  incumbertj  &V.  And  the  Executor  is  baens  fidiiccmmijjarius  or 
ittrat9r  hcnisy  and  if  he  fell  or  affign,  pran/umitur,  that  he  doth 
fo  ihat  he  might  fatisfy  Creditors,  Legatars  and  neareft  of  Kin ;  ' 
but  where  the  fame  is  eviAed  for  his  own  Debt,  it  is  upon  the 
Matter  InjulKce  and  Malverfation.  ^ 

Skeing  the  Intereft  and  Right  of  an  Executor  is  jtis  am^ 
maitim  et  participiuni,  being  partly  confldercd  in  Law  and  con- 
ftru&ed  to  be  hareditas  in  motUibus ;  and  partly  offidum  to 
execute  the  Dcfunft's  Will  if  he  die  tefted,  and  the  Will  of 
the  Law  if  he  die  intefted :  And  therefore  if  a  Woman 
be  Executrix,  albeit  (he  be  only  dative,  if  the  marry  flie 
is  not  in  the  Cafe  of  a  Tutrix  and  Curatrix :  Albeit  it  may 
be  thought  that  an  Executor-dative  is  curator  datus  bams,  and 
(he  ceafes  to  be  Tutrix  and  Curatrix  if  (he  marry,  becaufe 
thefe  are  only  tttida  cfficia ;  but  ihe  continues  ftill  to  be  Exe- 
cutrix: And  yet  if  an  Executor  die  before  Execution  his  near- 
eft of  Kin  will  not  fucceed  to  him  in  that  Intereft  as  Executor 
to  him :  So  that  he  may  be  confirmed  Executor  to  him  in  the 
Goods  confirmed,  but  there  muft  be  a  Teftament  and  Execu- 
tor ad  turn  executa,  not  to  him  bnt  to  the  former  DefunA : 
Whereupon  divers  Qneftions  arife  :  And  firft,  if  an  Executor 
somtnate  die  after  the  Confirmation  but  before  Execution, 
will  he  have  by  the  A£l  of  Parliament  the  Third  of  all  the 
Goods  of  the  Dead's  Part,  or  only  in  fo  far  as^he  Teftament 
b  executed  Bjitto  dubitandi,  before  the  Aft  of  Parliament  the 
Executor  had  the  Third  entirely,  viz.  The  Defunft's  Part 
without  reiped  to  the  Executor,  but  only  the  Confirmation  being 
in  Place  of  Addition :  And  by  the  AA  of  Parliament  he  is  re- 
ftrided  to  a  Third  of  that.  And  on  the  other  Part,  fince  the 
AA  of  Parliament,  it  is  prcfbmed  according  to  that  Law,  the 
'  DcfuuA  intended  only  the  Third  of  his  Part  to  be  given  to  the 
Executor,  in  regieA  of  the  Trouble  and  Pains  he  is  at  to  exe- 
cute^ 
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cute,  and  recover' iofta  defi^i,  and  therefore  he  (hoidd  cvij 
haye  a  ProporcioQ  of  what  is  execute. 

If  the  Executor  oomiDate  deceafe  before  he  confirm^  will 
be  have  any  Part  of  the  Dead's  Part  ?  Wluch  will  be,  cleared 
by  an  Anf^er  to  the  former. 

« 

S.  A  RelitSl/if  named  tutrix,  eeafes  to  be  foch  by  her  Mar- 
mage:  But,  if  named  executrix,  her  Office  continues.  And 
her  Office  of  Tutrix  otigkt  to  ceafe  by  her  Marriage,  becaufe 
thereafter  (he  is  in  warn  marid\  but  her  Office  of  Executrix 
\  kath  fome  Profit.  But  it  may  be  queJHoned,  If  a  Relid  nomi* 
oate  fliould  be  accounted  a  Stranger  or  not  f  For,  If  a  Stranger^ 
ihe  has  only  by  her  Nomination  the  third  of  the  Dead's  Part ; 
But,  if  t)ot  a  Stranger ;  the  whole  Dead's  Part,  as  Heir  in  tnoU- 
Uuf,  if  not  exhaufted  by  Legacies*    And  fo  1  judge.  ^ 

Testaments  are  judged  to  be  execute  by  Sentences.  And 
the  Executor  roaythereartervalidlyaffigti,becaurchehath  found 
Ciiition.  But  ftill,  in  a  Competition  betwixt  the  Creditors  of  the 
DefunA  and  the  proper  Creditors  of  the  Executor,  the  Credi- 
fors  of  the  Defun&  oughr  and  will  be  preferred  quoad  iona  ex^ 
jMtia.  The  Author  fays.  That  the  Right  md  Interefi  rf  at 
Execut&r  is  jus  anomalnm  et  participium,  as  being  crniftrued  in 
Law  /ometitnes  to  be  hsreditas  in  mobilibus,  andfometimes 
#ficium  to  exetute  the  Defunffs  IVill  if  Ije  die  teftaU  ;  and  the 
WiU  of  the  Law,  if  he  die  inuftau*  And  this  is  fo  far  true» 
that  it  certainly  needs  a  Definition  in  Law,  Firfi,  as  to  what  ia 
moveable  and  what  heritable.  Secondly,  As  tp  Moveables  hour 
they  tranfmir,  and  how  not :  Which  occafions  many  Queftions.. 
But  into,  It  is  already  faid.  That  a  Woman  Executrix  does  not 
eeafe  to  be  fuch  by  her  Marriage,  thoogh  thereby  ihe  would 
ceafe  to  be  either  Tutrix  or  Curatrix.  ido^  If  an  Executor  ^c 
before  Execution,  his  Office  and  Intereft  evaniihes,  and  there 
16  Plate  for  a  new  Executor  to  the  firft  DefunS  ad  non  executa, 
as  if  the  Executor  deceafing  had  not  been  Executor,  pio,. 
An  Executor  nominate  dying  after  Confirmation  but  before 
Execution,  and  being  a  Stranger,  it  is  thought  by  the  faid 
A&  of  Parliament  he  hath  omy  the  third  of  the  Dead's  Part, 
in  fo  far  as  the  Teftament  is  execute,  becaufe  the  fame  feems 
to  be  granted  to  him  for  his  Pains,  but  if  he  decelfe  before  ho 
confirm,  he  can  claim  Nothing. 

N.  When  the  Procuraior-Fifcal  is  confirmed  after  an  Edift 
fervcd.  Whether  will  the  neareft  of  Kin  being  Majors  the  Time 
of  the  Confirmation!  aqd  oot  owning  their  Intereft,  be  ex- 
cluded : 


tSoiSti :  So  that  they  can  have  oo  AAioo  i^Dlbcbe*  Ph>ccira* 
tor-Fifcal  orBifliop  for  the  Goods  coDtuoeain  the  Inveotaryl 
J^ad  Juris  as  to  the  neareft  of  Kin  for  thcHmei  And 
if  he  be  reponed  whether  will  he  have  AAioo  of  Compc  and 
Keckoniog,  or  muft  he  reduce  the  Confirmation  fo  far  as  tbiil 
lie  may  be  confirmed;  the  Procarator-fifcal  being fatiified  of 
all  Chaises  ?  Ratu  dubitMnM,  that  the  neareft  of  KiA  is  not 
mamen  juris  to  fucceed,  or  to  have  any  thing  belonging  to  the 
DefbnA  nnlefs  he  reprefent  bim^  which  be  cannot,  unle&  he 
be  confirmed  Executor. 

S.  If  a  Procorator-fifcal  confirm  after  Edids  fenred,  it 
ihoald  not  at  all  exclode  the  nearift  ifKin^  fince  he  geto  only 
the  Ofice  as  curator  bmus  to  jprefcrve  the  Goods  to  tbefe  ha* 
▼ii^  tncereft  t  So  that  the  neareft  of  Kin  (hould  either  be 
forrqgate  if  he  crave  it,  nt)on  Payment  to  the  Fifk  of  all  \m 
Chaises ;  or,  he  may  parfue  as  fucb>  the  Procorator-fifcal  fbt 
what  Bills  to  him,  though  he  be  not  confirmed  Executor.  For4 
she  neareft  of  Kn  in  this  Cafe  is  mmenjurisy  and  he  wiU 
be  liable  to  the  Creditors  in  fo  far  as  he  receives.  But  what 
lie  receives  will  exooer  the  Fifcal  decerned  dative* 

N^  J^Jjuri/,  In  the  Cafe  of  an  Executor-creditor  after  ho 
is  iatisfied^  will  the  neareft  of  Kin  be  excloded  i    And  if  not^ 


what  is  the -iaMis  modus  to  get  a  Ri^ht  fettled  in  his  Perfon  1 
Xsih  duUtafuti,  in  fuffering  the  Creditor  to  be  confirmid^  it 
ieeois  that  he  has  difclaimed  his  Interefti  and  not  withooc 
Lgi^  to  the  Memdry  of  the  Defund :  And  the  Creditor  be^ 
ing  once  confirmed,  the  neareft  of  Kin  cannot  be  con-i 
firmed:  And  having  forfeited  his  Intereft,  it  may  feeniy 
pud  iudipu  aufntur^  ifl  Fifii  \  it  quad  mdlius  tft^  eft  iu  kuU 
Rigu. 

S.  In  theXIareof  an  Executor-creditor,  after  he  is  fatisfied^ 
the  neareft  of  Kin,  //  is  thMght^  will  not  be  excluded  t;  For^ 
what  hinders  him  to  be  Executor  qu§ad  fun  exicutap  or  even  if 
be  offer  to  pay  the  Creditor,  to  reduce  his  Confirmationt 
and  come  in  his  Place,  for  that  the  CnStar  being  once  cemfimud^ 
tie  mear^  of  Kin  cannot  be  confirmed^  is  gratis  diAum.  And, 
thai  the  neareft  $f  Kin  not  confirming^  Jboidd  be  tkougbt  to  fir* 
fist  his  Tniereft^  n  yet  more  unrealbnable ;  feeing  Law  baa 
laid  DO  Obligation  upon  him,  and,  he  may  uti  jure  fuo  as  hei 
pleafes* 

N.  ^etrituTf 


\    .  . 
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Thrbb  Creditors  being  confirmed  for  their  refpcftivc 
Debts,  and  one  of  them  deceafing  before  Sentence  :  ^jutri" 
fur,  Will  the  Office  and  Benefit  belong  to  the  Survivcrs  en- 
tirely f  Re^i9  dubitandi,  A  Teftament-creditor  is  a  Diligence, 
and  there  is  no  other  Way  of  Diligence  to  affcft  the  movo- 
ahle  Eftate  of  a  Perfon  deceafed,  and  it  k  equivalent  to  Dili- 
gencelagainft  Debtors  on  Life,  affeding  their  Moveables.  And 
on  the  other  part,  Executory  being  an  Office,  the  Law  prcfcr- 
reth  the  Creditor,  if  the  neareft  of  Kin  do  not  own  it ;  but 
cumfua  caufa^  and  fo  that  the  Nature  of  the  Thing  b  not  al- 
tered: And  therefore  the  Executor  dying,  the  Office  and 
Diligence  doth  evanifh.. 

^uid  juris  in  the  Cafe  of  an  Executor-creditor :  If  after 
he  is  fatisfied,  the  neared  of  Kin  will  have  any  Adion  for  the 
Soperplus  ? 

If  a  Teftament  be  execute  by  a  Sentence  a^unft  the 
Debtors,  though  Payment  be  not  made  ? 

S.  A  Creditor  being  confirmed  Executor  but  dying  before 
the  Teftamcnt  be  execute,  his  ncareft  of  Kin  cannot  be  con- 
firmed ad  non  ixecuta ;  but  his  Succeflbrs  in  the  Right  of  the 
Debt  muft  take  a  new  Courfe  qufMd  the  Debtor's  Goods  not 
execute,  which  may  he  indeed  to  confirm  ftiH  admn  txecuta, 
but  then,  they  muft  firft  have  the  Right  of  the  Debt  efta- 
blifticd  for  a  Title  in  their  Perfon  ;  and  yet  in  a  Competion. 
this  Confirmation,  though  fruftrate  in  the  Exccutiota,  (hould 
be  confidered  as  a  Step  of  Diligence,  and  be  judged  ex  foft 
fa£iOy  as  if  the  Creditor  deceafing  adierat. 

The  Cafe  of  three  Creditors  being  confirmed  for  their 
pcfpeftive  Debts,  and  one  of  them  deceafing  before  Sentence, 
Ihould  be  more  diftinftly  ftatcd,  vi%.  Whether  they  confirm- 
ed each  for  himfelf,  feparatcly  :  Or,  one  as  Affigny  by  the 
other  two,  for  all:  For,  in  this  Aj/?  Cafe,  the  Affigny  will 
ftill  profecute  the  Diligence.  Bat  in  the  former  Cafe,  if  one 
deceafes,  there  is  no  Reafon  that  the  Office  and  Benefit 
fliould  belong  to  the  Survivcrs,  for  his  Reprcfcntativcs  may 
profecute  what  he  began.  But  indeed  the  Printer  fcems  here 
to  have  wronged  the  Auihr^  for  he  is  hard  to  be  undcr- 
fiood.  And  it  is  probable  that  all  the  three  Avere  furrogate 
to  the  Fifcal  as  is  ufual.  • 

In  the  Cafe  of  an  Executor-creditor,  after  he  is  fatisfied,  it 
is  already  faid  that  the  nearcft  of  Kin  may  make  bim  to  ac- 
count for  his  Superintromijporiy  and  may  aUb  confirm  quoad  nwi 
ixecuta:    And  he  may  alfo  compel  him-  to  majce  over  his 

Office, 
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Office,  though  it  be  more  rcafoDablc,  to  judge  it  eTctinft  bj 
hisgctting  Payment. 

That  a  T^fiament  is  execute  by  Seniincg,  though  Payment 
be  Dot  obtained;  is  the  commou  Opinion. 


^     Executor  Nominate. 

N.  XF  «n  Executor  nominate  be  liable  as  a  Tutor;  not  only 
X  for  what  is  confirm ed,   but  what  he  might  have  con- 
firmed  and  intromitted  with  ? 

S.  An  Executor  nominate  having  accepted  the  Trtift,  it 
IS  reaiooable,  that  he  difcharge  himlelf  by  a  due  Dili- 
gence. 

Executrj. 

Nm  \T7H ETHER   unlverfitas lonorum,  that  is  an  illiquid 
VV    Right,  though  the   Subjcft  confift  of  Moveables 
as  a  fingle  Efchcat,  Conqueft,  Society  as  to  a  Trade  or  Shif- 
piDg,  will  fall  under  Executry  ? 

If  Cafualtics  of  Ward,  Liferent-efcheat,  Non- entry, 
Marriage,  will  fall  under  the  fame  ?  Or  to  the  Superior's 
Heir? 

S.  It  is  thought,  that  Jingle  Efiheaty  add  Society  in  Trade, 
which  regnlariy,do  only  comprehend  Moveables,  will  fell  un- " 
der  Executry,  fo  s^s  the  Executor  may  profecute  the  fame  ; 
ihoogh  it  is  like  it  mud  be  upon  a  Licenfe,  rather  than  a 
ConDrmatioo,  where  the  Subje(9t  is  illiquid.  But  as  to  Con* 
qui/i,  it  may  comprehend  Heritage,  though  none  appear :  And 
therefore,  whether  the  Title  for  profecuting  Conqueft,  Ihould 
be  as  Heir,  or  as  Executor,  may  well  be  doubted:  I  would 
incline  to  the  former.  But  to  clear  the  Cafe  further,  there 
is  a  Claofe  of  Couqueft  in  Favours  of  the  Heirs  or  Bairns 
of  the  Marriage.  And  it  is  thought,  that  if  the  Sub- 
jeft  of  the  Conqueft  be  all  moveable^  the  Heirs  or  Bairns,  if 
there  be  another  Executor  to  the  Defunft,  may  purfue  him 
to  make  the  Conqueft  good,  upon  the  baVe  Title  of  Heirs  or 
Bairns,  without  cither  fcrving  or  confirming.  But  if  there 
be  DO  other  Executor  to  be  purfued,  they  muft  be  decerned 
Executors,  and  fo  profecute  the  Subject.    But  if  there  be 

Lands 
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Lands  and  Heritagis  in  the  Conqucft,  they  maft  be  Heirs  9f 
Conquiji^  unlcl's  there  be  a  giHeral  Heir,  whom  they  may  pur- 
fue  to  make  gobd  the  Conqueft  to  them  :   And  yet  their  7itU  . 
in  this  Purfuit,  muft  ftill  be  as  Heirs  ofConquiJi:  i'or  the 
{imple  Name  and  Title  of  Hiirs  or  Bairns  would  not  fervc  in 
this  Matter^  where  there  are  Lands. 

The  Right  of  IVard^  or  of  Liferent -efcheatf  or  of  Nm  entry, 
will,  no  Doubt,  fall  to  the  Superio.  'i  Heiry  as  to  Terms  to 
come :  But  Bygones  due  on  theie  Rights,  Ihould  fall  to  the  Superi- 
or's Executors.  But  as  to  the  Marriage^M  it  be  not  declared,  it  i^ 
thought  it  will  tall  to  the  Heir,  as  a  Pertinent  of  the  Superio- 
rity :  But  if  it  be  declared,  and  a  liquid  Avaii  decerned,  this 
liquid  Sum  will  fall  to  the  Executors  ;  albeit  for  Security,  it 
be  debitum  fundi.  For  in  the  lame  Manner,  bygone  Annual- 
rents  due  by  an  Infeftment  of  Annualrent,  will  fall  to  the 
Executors;  albeit  chefe  Annualrents  he  debitum  fundi  \  and  the 
Ground  may  be  poiuded  for  them ;  for  it  is  not  the  Execw 
tion  that  determines  the  ^^iion,  If  a  Debt  be  heritable  or 
moveable?  But  the  Conjiitutim,  which,  in  the  Cafe  of 
Marriage  is  the  Decreet  for  the  Avail;  as  in  the  Cafe  of  by- 
gone Annualrents,  it  is  the  ObUgement  to  pay  the  fame. 

N.  There  being  a  Bargain  of  Lands,  in  nudis  Jinihus  c$n» 
traSfus  vel  difpojitioms,  Wi|l  the  Price  belong  to  the  Heir  who 
mud:  perfcd  the  Bargain  ?  Answer,  It  is  thought,'  not; 
feeing  the  Price  is  a  moveable;  Sum :  And  it  appears,  that  the 
,DefunS  having  fold  the  Lands,  had  Ufe  for  it,  and  did  intend 
to  uplift  it.    . 

S.  If  the  Contraft  or  Difpofition  bear  the  Price  to  htpaid^ 
then  the  Bond  or  Security  taken  for  it,  will  fall  to  the  Execu- 
tor, unlefs  it  be  heritably  conceived  :  But  if  the  Difpofition 
bear  for  luch  a  Price  to  be  paid:  or,  an  Obligemcnt  to  pay  it, 
as  in  a  Contrad ;  it  may  be  thought,  that  if  there  be  any 
Thing  to  be  done  by  the  Heir,  by  Rcafon  that  the  DefunS 
was  ndc  totally  denuded,  the  Price  (bould  belong  to  him: 
for  it  were  hard  to  compel  the  Heir,  to  complete  a  Bargain, 
and  yet  not  to  give  him  the  Price,  But  if  the  Bargain  were 
by  Way  oiComracf,  and  on  the  one  Part,  a  direA  Obligemcnt 
to  pay  the  Price  to  the  other  Party  his  Heirs  or  Executors ; 
for  which  Caufe,  and  on  the  other  Party  to  difpone  the  Lands, 
and  grant  Procuratoriesy  Charters  and  Precepts:  It  may  be 
thought,  that  the  Obligemcnt  for  the  Price  being  perfonal,  and 
to  Executors,  as  well  as  Heirs,  (hould  fall  to  the  Executors ; 

«  albeit 
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albeit  the  Heir  of  the  Dlfpomr  may  (till  be  obliged  to  graoc 
the  Pr4£uratories  and  Precipts  that  were  not  granted  by  his  Pre- 
deceflbr:  Juft  as  ou  the  other  Hand,  the  Purchafer  dyings 
his  Executors  would  be  liable  for  the  Price  :  Albeit  his  Heir . 
only  could  have  the  Benefit  of  the  Purchafe.  And  yet  if  the 
Bargain  were  by  Way  of  Difpofition  for  a  certain  Price  to 
be  paid;  1  incline  ftill  to  think  the  Heir  of  the  Dijponer 
could  not  be  compelled  to  perfeA  the  Bargain  ;  that  is,  To 
grant  either  Pracuratoriis  or  Precepts,  unlcfs  the  Price  were 
paid  to  hifiu 

N.  Whether  a  Gift  of  fingle  Efcheat  will  fall  under  Exc- 
CQtry^  or   belong  to   the  Heir  ?    Ratw  dubitmdi,  That  the 
Efcheat  is  jus  umverfitatis  ; '  and  nothing  is  id  ufe  to  be  coa- 
firraed,  but  either  particular  Moveables  or  Debts;  and  Pie-  ' 
siihing  efiimace  in  cumulo. 

Item,  Whether  a  Gift  of  Liferent-efcheat  (which,  as  to 
the  Donatar,  is  a  moveable  Intereft)  will  fall  under  Executryf 
Ratio  dubitandiy  As  in  the  former :  And  likewife,  that  during 
the  Liferenter^s  Lifetime  it  cannot  be  conflrued  what  it  wiU 
amount  to :  And  it  has  tratum  Juturi  temporis*         > 

The  fame  Que(^ion  may  be  as  to  a  Tack  aifigned. 

S.-  It  is  already  an/weredj  That  a  Gift  of  fingle  Efcheat, 
feeing  it  contains  only  moveable  Goods  or  Debts,  will  tall  un- 
der Executry. 

As  for  a  Gift  of  Lifer ent-efcheai^  though  it  would  fall  under 
the  Donatar's  fimple  Efcheat,  and  To  ihould  much  more  fall 
nnder  Executry  ;  yet  the  traSus  temporis  that  it  includes, 
may  make  Tome  Scruple  :  Bat  fince  the  fame  occurs  in  Tacks, 
affigned  or  not  affigned,  and  in  a  Liferent  afligned,  which  may 
all  tall  under  fi.nple  Efcheat;  it  were  hard  to  fay  that  thej 
do  not  fall  under  Executry.  But  this  needs  a  farther  Clear- 
ing ;  for  the  Executry  i'eems  broader  than  a  fimple  Efcheat. 

N'.  Whether  the  Heir,  who  has  Right  to  a  going  Coal, 
will  have  Right  to  Buckets,  Chai/^s,  and  other  InftrumentSt 
as  being  accefforia  and  Deftinatiou  addided  to  the  Coal^  as  the 
Colliers:     Or  if  they  will  fall  under  Executry  i 

A  Perfon  being  about  the  building  of  an  Houfe ;  aud  the 
lame  being  begun,  and  certain  Materials  (as  Stone,  Lime, 
Slates  and  others)  being  prepared  to  that  Ufe  :  Whether  wiU 
they  belong  to  the  Heir  (for  the  lleafon  forefaid)  or  fall  un- 
der Executry  ?  * 

•  5.  Th« 
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S.  The  Heir  has  Right  to  a  gmg  Coai,  and  fo  the  BuckttJ, 
Chmnff  and  all  other  acccflbry  Inltruments,  will  belong  to 
hbn,  and  not  to  the  Executors. 

^  The  Materials  for  building  of  a  Houfc,  if  the  Work  wstg 
iegun,  fliould  belong  to  the  Heirj  for  fo  they  feeoi  to  be  delH- 
ncd.  But  if  the  Buuding  were  not  begun,  the  Man  might  have 
changed  his  Mind,  and  his  Executors  would  have  the  better 
Claim  to  the  Materials. 

M  A  Daughter  having  accepted  her  Tocher  and  Provifion 
by  Contraft  of  Marriage,  in  SatisfaCHon  of  what  nngbt  fall  to 
herei^er  by  her  Father  or  Mother* s  Deceafe;  the  &)niraft  of 
Marriage  being  after  her  Mother's  Deccafc :  Qtueritur^  If 
another  Sifter  will  have  the  Mothers  Part  intire,  without 
Refpeft  to  her,  Sifter's  Intereft  being  renounced,  as  faid  is  ? 
Rjotio  dubitan^i^  That  the  Father,  who  is  liable  for  his  Wife's 
th;rd,  is  in  Effcd  difcharged  as  to  his  other  Daughter's  Part 
of  the  fame  :  Aud  on  the  other  part,  the  Mother's  Part  be- 
longing to  her  Children,  wn  jure  legithno  as  Bairns,  but  as 
Executors  and  reprefeniing  her :  If  any  of  them  deccafe 
beTore  Confirmation,  or  be  unwilling  to  confirm}  their  Re- 
nunciation will  be  inefFcftual,  as  by  a  Pcrfon  not  having 
Right. 

Ru^ritur,  If  the  Sifter,  who  is  not  excluded,  Ihould  con* 
firm:  If  the  Sifter,  who  is  excluded  (as  faid  is)  may  at  Icaft 
have  Aiftion  againft  her  for  her  Part  of  the  Mother's  Part ;  to 
the  EfFc<S,  J  hat  the  Difcharge  in  Favours  of  her  Father  may 
be  effeSual  ?  //  is  anfvered,  That  unlefs  {he  be  confirmed 
herfelf,  {he  can  have  no  Part  of  that  which  belonged  to  her 
Mother:  Aud  albeit  by  the  AA  of  Parliament  ancnt  Exe- 
cutors nominate,  the  neareft  of  Kin  has  AAion  for  the  Super- 
plus  of  the  Dead's  Part  exceeding  the  third ;  that  is  only  in 
the  Cafe  therein  mentioned,  the  laid  A6t  giv'mg  condiCHonem 
ex  lege  in  that  Cafe  only  :  Whereas  that  Adl  doth  not  militate 
in  other  Cafes,  where  there  is  no  Legitime,  but  only  an  In- 
tereft to  rcprcfcnt ;  which  cannot  be  cflFctftual  fine  additione  i 
Confirmation  being  in  cfFcd  additio  in  mobilibus. 
'  *.^uafitur,  If  a  moveable  Efcheat  will  belong  to  the  Exe- 
cutor, feeing  Moveables  belong  to  the  Executor  ;  and  move- 
able Sums,  and  other  Moveables  fall  under  the  fame  ?  An- 
swer, It  is  thought,  that  Efchcat  being  jut  univerfitatis, 
fliould  belong  to  the  Heir:  Seeing  not  only  mobilia  do  fall 
under  the  fame,  but  alfo  fuch  Rights  and  Inierefts  as  cannot 
belong  to  an  Executor,  as  Tacks  if  they  be  not  Lifcrent- 
Tvi:5 :    And  it  is  .the  Stile    of  Gifts,    that  ihe  Efchcat 

Ihould 
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fiiottld  be  holdco  of  his  Majefly  ;  which  does  not  quadrate, 
and  is  not  proper  to  be  (aid  of  fuch  Things  as  belong  to  the 
Execotor. 

S.  A  Daughter  in  her  ContraA  of  Marriage  accepts  of  her 
Tocher  in  Satisfaftion  of  all  might  fall  to  her  cither  by  her 
Father  or  Mother's  Dcccafc,  and  the  Mother  is  already 
deceafed ,  'whether  vnll  this  Daughter's  Jhare  of  the  Mother^s 
Part  fan  to  her  other  Sifters  entire^  or  may  the  Father  retain 
it?  And  it  appears  more  reafonable  that  the  Father  DiooM 
be  held  as  difcbarged  of  it ;  fo  that  the  Siders  cannot  claitt 
it,  nnlefs  as  it  reciprocates,  any  may  again  fall  within  his 
Exccutry. 

But  the  Sifter  not  excluded,  confirms  as  neareft  of  Kin  ta 
her  Mother;  for  Bairns  Part  ex  parte  m^i^rw  there  is» none i 
^uaritur.  If  the  Sifter  excluded  by  her  Contraft,  or  her  Fa- 
ther in  her  Name,  may  have  A<aion  againft  her,  for  her  Part 
of  the  Mother's  Part,  that  fo  her  Difcharge  lo  her  Father 
may  be  el!e£tual  f  And  it  is  true,  the  Sifter  excluded  muft 
firft  be  underftood  to  be  confirmed  before  (he  can  have  Right 
to  any  Part  of  what  belonged  to  her  Mother,  but  feeing  the 
Father  mi^ht  have  confirmed  or  may  confirm  for  this  Daujjh- 
ter  renmnctngi  this  fiiould  be  held  as  done  to  make  the  Re- 
nunciation vaHd.  For  this  is  material  Jufticc  in  fuch  Cafe, 
wichout  amufing  with  Subtilities.  But  what  the  Author  fays 
here,  that  the  A&  of  Parliament  1617  anent  Strangers,  Exe- 
cutors nominate  doth'  not  militate  in  the  Cafe  where  there  is 
no  Leptime^  feems  to  be  a  NBftake :  For,  wherever  there  is 
a  Dead^  Part,  a  Stranger  .Executor  nominate,  can  oniy  have 
the  tinrdy  though  there  be  no  Legitime,  as  in  all  Teftaments 
of  Wives ;  and  alfo  in  the  Maris  Teftament,  when  no  Batrtu^ 
and  bipartite.  And  if  the  Teftator  have  neither  fVife  nor 
BaiWf  a  Stranger  nooainate  Executor  might  think  all  the 
Dead^  Part  his  own,  and  fo  claim  the  third  in  the  Terms  oi 
the  Aft.  But  it  is  certain,  that  if  the  Teftament  were  rx- 
hauftei  by  Legacies,  he  would  fall  Nothing.  And  it  may  be 
thought  that  therefore  where  there  are  no  Legacies^  he  (hould 
be  reckoned  hceres  in  moUlibus.  And  yet  to  judge  thus  to  the 
£xclu(ion  of  the  neareft  of  Kin  were  certainly  a  Hardihip,  and 
Haft  remain  to  be  decided ;  for  the  AA  makes  him  account- 
able not  only  to  the  DefunA^a  Wife  and  Bairns,  but  alfo  to  the^ 
aeareft  of  Kin. 

The  Author  judges>  That  (hort  Tacks,  that  is,  not  Li£e- 
rent-tacks,  though  they  fall  under  fmglc  Efcheac,  yet  do  not 
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faU  to  an  Executor.    And  this  may  be  extended  to  a  life- 
rent-efcheat  in  the  Perfon  of  a  Donatar  or  Afliguy ;   and  to 
any   Thing  that  has  traStim  futuri  ttmporis.    But  this  may 
well  be  doubted.    And  notwithftanding,  it  is  thought,  That  a 
moveable  Ercheat  will  fall  to  the  Executor.    And  for  the 
Stile,  bearing  that  the  Efcheat  fhould  be  holden  of  his  Majejfy, 
it  is  hu  Stile,  and  fignifies  nothing-    Here  it  may  be  further 
confidercd,  Whether  (hort  Tach,  that  is,  not  Liferent^  do  fall 
U  the  Executor^  or  to  the  Heir?   For  commonly  the  Diftinfti- 
on  is  made.  That  ^chough  thefe  Jhort  Tacks  fall  linder  fingle 
Efcheat;    yet  they  fall  not  to  the  Executor,  but  to  the  Heir* 
But  firjl,  The  Aft  of  Parliament  161 7,.  is  no  Ground  for  this, 
but  rather  for  the  contrary :    For  what  falls  under  iingle  Ef- 
cheat, ihould  multo  maps  fall  under  the  Executry.    Secondly^ 
That  thefe  Tacks  have  trailum  temporis,   fignifies  as  little  : 
For  a  Bond  bearbg  Annualrent  has/r^A/w  temporis,  yet  \i  u 
moveable  now  by  A3  of  Parliament.     But  yet  an  Office  for 
Life,  as  of  a  Clerklhip,  a  Hufband's  jus  mariti  including  the 
Wife's  Liferent  right,  and  a  Liferent -efcheat  of  a  Vaflal  fallen 
to  a  Superior  before  he  be  denounced,  do  all  fall  under  fin£le 
Efcheat,  though  they  have  traSum  temporis:  And,  if  for  this 
they  fall  not  under  the  Executry,  the  Rcafon  of  the  Difparity 
remains  yet  to  be  cleared.     As  for  nineteen  years  Tacks, 
it  is  above  faid,  That  they  may  be  equiparate  to  Ufereot- 
tacks. 

Extent. 

N.  't'P  the  Inqucft  be  warranted  to  extend,  unlefs  there 
X    were  former   Retours  upon   a  Commiifion    to  ex* 
tfcnd? 

S.  It  is  thought.  That  Inquefts  do  often  extend  Lands 
without  a  former  Warrant,  and  by  mercConjeaurc :  Yet  it 
is  never  quarrelled. 

ExtinSim  of  Rights. 

* 

N.  I F  the  Heritor  of  pradium  donifums  acquire  the  Right  of 
^  pradium  feruiins,  Whether  doth  the  Right  of  Servi- 
tude cxtinguifh  ;  quia  resfua  nemirn  fervit ;  fo  that  if  he  fell 
the  dommans,  the  Servitude  doth  not  revive  i 

If 
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If  the  Heritor  of  Land  acquire  a  Right  of  Annuahvnt  out 
of  the  fame  ;  Whether  or  not  is  the  faid  Right  of  AnnoaU 
reuc  extioEuibed,  or  fufpeDdcd  only ;  fo  that  it  may  revive^ 
if  the  Right  of  Property  be  uken  away  by  Redudion  \ 

S.  The  Rule,  Resjua  nendm  fervit,  doth  not  generally 
hold  :  For,  I  have  Ri^ht  to  a  Mill,  whereof  the  Lead  or  A- 

SieduS  lies  through  otocr  Laods,  which  are  pracdium/ervicns:  ^ 
ow,  I  acquire  tbefe  Lands ;  and  yet  if  I  anerwards  fell  the 
Mill,  though  1  (hould  cxprefs  no  more,  the  jtjiudu3  will  go 
with  it :  and  fo  the  Servitude  revives. 

And  if  an  Heritor  of  Land  acquire  an  Annualrent  out  of  the 
£iiD€ ;  though  his  Right  of  Property  Ibould  be  reduced  ^  yet 
tlie  Right  of  Annualrent  will  itill  remain*  But  if  he  (hould 
voluntarily  difponc  the  Right  of  Pronerty,  the  Annualrent 
would  not  revive,  unlefs  it  were  exprefsly  referved. 


F. 


Faculty  to  alter. 

MT    Ands  being  difponed,  with  Power  to  alter,  without 
I  J  thcfe  Words,  I^iam  in  leSo  j  If  tliat   faculty  may 
be  ufed  inUSol 

A  Perfon  having  referved  a  Power  to  alter  in  leffo  ;  may 
be  then  ufe  that  Power,  in  Favours  of  any  other  Perfon  than 
hk  Heir  $  feeing  he  is  not  m  legitima  potejtau  as  to  the  difpo- 
ning  an  heritable  Intereft :  And  on  the  other  part,  the  Heir 
has  no  Prejudice  ? 

^  S.  When^  a  Man  difpones  Lands,  with  Power  to  alter  at  any 
time  in  his  Life ;  but  does  not  add,  in  leClo  .*  The  Time  of  his 
life  (hould  be  civilly  underftood,  of  his  liege  pmijiie^  if  the 
Difpofition  be  to  his  apparent  Heir  ;  bur  if  to  a  Stranger,  the 
Time  of  Ufe  extends  to  Death, 

A  Man  having  referved  a, Power  to  alter  in  ledo,  may  'cer- 
tainly ufe  ihii  Power  in  Favours  of  whom  he  plealcs,  if  to  the 
Prejudice  only  of  the  Receiver  of  the  Difpofition  ;  for  he 
accepted  the  Right  with  that  Condition  :  And  the  Htir  has  no 
Prejudice,  and  the  Rule  is  in  Favour  of  the  Heir. 

,  S  Faculty 
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Faculty  to  difponc. 

N.  T)  Y  ^  Writ  granted  by  the  Earl  of  CalUnder^  to  his  Lady^ 
D  he  gives  her  Power  to  difpofe  of  the  half  of  bis  Eflate  i 
^aeritury  The  faid  Power  being  perfooal,  without  meDtion 
df  her  Hein,  and  (he  oot  haviBgufcd  the  faid  Faculty  ;  if 
the  faid  Power  be  tranfmiflible  ?  Jiund  by  the  Lords^  That  the 
Earl  of  DunfermUtie  as  Heir  to  his  Mother,  had  Right  there- 
to :  And  he  having  affigned  the  fame  to  his  Son,  he  recovered 
diereupoD  the  half  of  the  Mate.    To/ee  the  Decreet. 

5.  The  Earl  of  CaUender  Viyt  Power  to  his  Lady,  without 
meotioDia^  her  Hetrs,  (I  think  it  was  in  their  ContraA  of  Mar- 
riage) to  difpofe  of  the  half  of  the  Lands  he  fhould  conquer : 
But  this  Power  ihe  never  ofed  $  yet  the  Lords  found,  that  the 
Earl  of  Durfermlme^  as  Heir  to  his  Mother,  bad  ri^bt  thereto ; 
and  the  Earl's  Son,  as  Affigny  by  his  Father,  did  thereupon 
recover  the  half  of  theEftatc:  which  I  ever  judged  bardi 
For,  fince  he  gave  his  Lady  only  a  Faculty,  it  certainly  dif- 
fered from  the  R^bt ;  and  being  given  to  her  perjinally,  if  it 
was  not  exerced,  it  (hould  have,  niled  with  her.  And  if  a 
Man  flkould  now  difpone  Lands  to  another,  referving  a.Faculty 
to  himfelf ;  this  rejerved  FacuUy^  if  not  exerced,  would  dic* 
with  him.  But  there  is  a  full  Decreet  in  the  Matter  where 
the  Difpute  may  be  feen. 

Jus  Facultatis. 

S.  This  and  the  two  following  Titles,  quae  faaduais  fifttg 
quommodo inteUigefidumfaadtatinon  frae/criU  ;  are  only  Cita- 
tions. 

Perjonal  Faculty, 

iV.    A  Pcrfon  giving  a  qualified  Right,   referving   Liferent 
^  and  Power  to  difpone  :  ^iocritur,   If  that  Faculty 
may  be  compriled  as  a  perfonal  Reverfion  I 

S.  If  a  Creditor  (hould  thereafter  comprife  the  Lands  fo 

dvfponcd,  he  would  carry  them. by  virtue  of  the  Faculty  ;•  and 

yet  if  the  Difponcr  did  never  exerce,  the  Difpofition  would 

Aand  good. 

Faailtf 
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Faculfj  referved  to  dijpone. 

N.yr  being  ordinary  that  a  Power  is  rcfcrvcd  by  thcfc  who 
*  difponc  Lands,  efpccially  to  their  Friends,  to  redeem 
or  difpone  or  burcien  it  anytime  during  their  LifetYmes: 
i^asritury  Whether  Lifetimes  fliould  be  undcrftood  civilly,  du- 
ring ^their  liege  pouflie  F 

Item,  ^aeritur,  If  the  Receiver  of  the  Difpofition  be 
dead,  and  the  Lands  in  Non-entry,  whether  the  Difponer  may 
Dotwiihftanding  difooneand  refign  by  virtue  of  the  faid  Power? 
Bjitio  duUtaruU,  The  faid  Faculty  is  upon  the  Matter  a  heri- 
table Commiffion  and  Procuratory,  which  cannot  be  execute 
pofi  mortem  numdantis  I  And  there  is  no  Perfon  that  has  the 
Right  eftabliflied  in  his  Perfon  fo  that  it  may  be  refigned. 

Mem,  If  the  Lands  be  in  Non- entry  and  Ward,  will  the 
Refignation  by  virtue  of  the  (aid  Faculty  determine  and  put 
tij  End  to  the  forefaid  Cafualties  in  Prejudice  of  the  Superior? 
RoAo  diMtandi,  The  Dcfunft,  by  whofe  Oeceafe  they  accrue, 
was  the  Superior's  Vaflal :  And  though  the  Difponer  has  the 
fame  Power,  yet  he  fliouId  have  uCsd  it  delnto  tempore  ;  on  the 
other  part,  the  faid  Powpr  is  of  the  Nature  of  a  Regrefs,  fo  that 

ninque  tempore  (as  in  the  Cafe  of  Regrefs)  Re-entry  may 
sfired  by  virtue  of  the  faid  Faculty. 

A  Charter  bcin^to  be  granted  to  a  Perfon  conform  to  the 
faid  Power ;  that  Claufe,  ^ae  quidem  pertinueruru^  what  way 
it  is  to  be  conceived ;  and  u  Mention  Ihould  not  be  made  of 
the  Perfon  who  is  infeft  for  the  prefent,  though  he  be  pot 
the  Perfon  to  whom  the  Right  was  difponed  with  the  faid 
Power ;  but  either  an  Heir  or  fingular  Succel&r? 

If  the  Faculty  to  difpone  be  not  upon  the  Matter  a  Rcverfion, 
materially  and  as  to  the  Effect  of  the  fame  ;  fo  that  the  Perfon 
having  the  fame,  may  difpone  albpit  he  has  not  jus  in  re  : 
And  albeit  the  Heritor  be  either  dead  or  forfeited  ;  as  an  Or^ 
der  may  be  ufed  againft  an  stpparent  Heir,  or  againft  the 
King  or  his  Donatar,  in  the  Cafe  of  Forfeit ure  or  u/in>mi>/7^^jf 

A  Perfon  who  had  the  Faculty  forefaid,  having  by  virtue 
thereof  di(poned,  but  de^c«fing  before  Refignation,  ^aeritur^ 
What  way  (he  Difpofition  (hall  be  made  encftu^l,  feeing  tbo 
Faculty  w;^8  perfonal  to  himfelf  ? 

S.  It  is  already  faid,  Tit.  Faculty  to  alter.  That  a  Power 
referved  to  alter  and  difpone  during  Life,  fliould  be  under-. 
Rood  in  liege pou/fie,  and  not  extended  to  leffus  aegrittidinit  f 
But  with  the  Oiftinftion  ih^r^  marfccdf 

If 
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If  the  Receiver  of  a  Difpo^tion  be  dead,  and  the  Lands 
thereby  in  NoD-cnrrj,  the  Author  doubts,  if  the  Difpo- 
ner  may  ootwithftaodiag  exdrce  the  faid  Power ;  becaufe 
it  may  be  underftood  as  a  CommifiioQ  ;  and  fo  expire 
by  the  forefaid  Death.  But  that  is  but  a  Subtilty,  it  be- 
ing a  rejerved  Ptmer^  and  no  Commiflion.  And  for  what  he 
adds.  That  the  Difponer  hath  not'  Right  in  his  Perfon 
whereupon  he  may  refign :  The  refcrved  Faculty  fuppUes  it ; 
and  therefore  it  may  be  well  exerced  after  the  faid  Death. 

And  if  the  Lands  be  in  Non-entry  or  fVard^  by  the  faid 
Death ;  yet  the  Exercife  of  the  Faculty  by  the  Difponer  muft 

Sut  an  End  to  both.    For  when  the  Superior  accepted   the 
Lcfignation  on  the  Difpofition,  he  accepted  it  with  the  faid 
Referve,  and  therefore  cannot  complain. 

As  to  the  Charter  to  be  granted  m  the  Exercife  of  the  faid  . 
Faculty;  and  how  the  Claufe,  ^ua  quidetn  terra  per  prtus 
fertinueruTit,  (hould  be  conceived :  It  is  thought,  juft  as  the 
Matter  of  FaA  is ;  whether  the  Perfon  to  whom  they  were 
firfl:  difponcd  be  ftill  in  the  Right,  or  his  Heir,  or  ungular 
SuccelTor :  But  the  Faculty  fbould,  no  doubt,  be  exprefsly 
mentioned. 
And  this  Faculty  does  certainly  give  Power  to  the  Dif- 

Eoner,  to  whom  it  is  refcrved  to  difpone  de  novo:  And  it  will 
old,  thoujgh  the  Heritor  the  Receiver  of  the  DifpoCtion  were 
either  dead  or  forfeited :  Only  in  the  Cafe  of  Forfeiture^  the 
quinquennial  A&  might  obftruifl. 

And  ijT  the  Perfou  having  this  Faculty,  ftiould  difpone  by 
virtue  thereof,  but  die  before  Infcftment :  Yet  the  Receiver 
of  the  Difpofition,  burdened  with  tlie  Faculty,  might  be  • 
compelled  todeoudc  in  Favours  of  the  Receiver  of  the  fccood 
Difpofition.  Or,  this  may  be  fupplied  by  a  Precept  out  of 
the  Chancery,  if  he  could  not  be  infeft  by  virtue  of  the  Pro* 
curatory  or  Precept  in  the  Difpofition  upon  the  refer ved  Fa- 
culty, as  now  he  may  though  the  Difponer  were  dead. 

Fee. 

iV.  TT7HEN  by  a  Contraft  of  Marriage  a  Sum  is  to  be^ 
VV  provided  to  a  HufbanJ  and  Wife  in  Liferent,  and 
to  the  Bairns  in  Fee  ;  which  failzicing,  to  the  Father  and  his 
Heirs :  Quaritur,  Before  there  be  Children  where  is  the  Fee? 
And,  If  it   be  not  fit  to  take  it  to  the  Father  to  the  Ufe 

and 
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and  Behoof  of  his  Children  1   \vluch  failzicing,  to  himfelf  and 
his  Heirs?  . 

When  it  is  iotended^  that  by  Contrad  of  Marriage  tho 
parents  Ibould  be  only  Lifercntersj  and  that  certain  Sum$ 
fbould  be  provided  to  cbe  Children,  fo  that  they  do  not  reprc- 
fent  them :  ^U4erUur^  What  way  the  Fee  can  be  provided 
to  the  Children  that  are  not  in  Being?  Answer,  The  Fa* 
tbcr  may  be  infeft  in  Liferent  for  himfelf,  and  in  Fee  for  thl^ 
Ufe  and  Behoof  of  his  elded  Son  and  his  Heirs:  Which  Fee 
is  to  be  to  the  Father  and  his  Heirs,  to  the  Ufe  forefaid  :  And 
they  are  to  be  obliged,  upon  the  Exillence  of  a  Son,  to  denude 
in  Favours  of  him  and  his  Heirs. 

By  a  Contrafi  of  Marriage  betwixt  Kftockdaw,  Sir  John 
Kamedyy  and  Gilbert  Ketinedy  of  Girvafmioym,  the  faicl  Sir 
John  having  married  the  hid  Gilbeifs  Daughter,  the  faid 
GUbcit^s  Lands  and  Eftatc  are  difponed  to  the  faid  Sir  John 
and  his  faid  Spoufe,  and  the  Heirs  betwixt  them ;    which 
failzieiiig,  to  fuch  of  the  faid  Gitterfs  other  Dauc^hters,  as  he 
ihould  at  any  time  appoint  i  which  failzieing,  to  the  faid  Sir 
JoMs  Heirs  and  Aifi^nies  whatfoevcr :    And  now  the  faid  Sir 
Joha  hc'iBg  decealed,  and  having  a  Son  of  the  Marriage: 
^itfilur^  Whether  the  Fee  did  belong  to  him,  fo  that  nil 
Son  may  be  fervcd  Heir  to  him  in  the  Eltaic  I   It  is  anjhvcredp 
Thar   in  the  Cafe  of  the  Duke  and  Duchefs  of  Mmmouth^ 
the  Conception  of  the  Tailzie  not  being  unlike,  it  was  thought 
the  i  Juchels  was  Fiar ;   albeit  the  Limitation   of  the  Heir« 
did  ultimately  refolve  in  the  Duke's  Heirs,  upon  that  Grouod^ 
that  there  is  a  DifFercncc  betwixt  the  Cafe  wliere  the  Lands 
are  provided  and  difponed  to  the  Hufband  and  the  Wife,  and 
the  Heirs  of  Marriage ;    which  failzieing,  cither  to  the  Huf- 
band's  Heirs,  or  Wife's  Heirs :    And  in   the  Cafe  forefaid, 
where,  after  the  Heirs  of  the  Marriage,  there   are  divers 
Subftitutiods  in  Favours  of  the  Wife's  oilier  Heirs ;  and  after 
all,   in  Favours  of  the  Hufbaod's  Heirs*     In  the  firft,  if  the 
Wife's  Heirs  be  only  fubftitutc  failzieing  Heirs  of  the  Mar- 
riage, the  Huiband  is  underdood  to  be  Fiar ;    becaufe,  as  it  is 
the  Eilcnce  of  a  Fee   to  have  Power  to  difpone,  and  if  the 
Fiar  do  not  dij'pone,  to  Iranfniit  to  the  Fiar's  Heirs,  and  to  be 
rcprefented  by  them  :    And  in  duhio  cujiu  haredilms  waxinie 
jno/ptdntr,  that  Pcrfon  is  thought  to  be  Fiar.     But  in  the 
fecond  Cafe,  there  being  divers  Degrees  of  Subftitutions,  and 
all  in  Favoursof  the  Wife  and  her  Heirs,  before  her  Huibaud's 
Heirs;  the  Wife  is  thought  10  be  Fiar:  And  upon  the  Failzcure 
of  all  bcr  Relations,  the  Hulband's  Heirs  in  the  lall  Place 
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are  Heirs  of  Provifion  to  her;  and  yetio  the  faid  Cafe  of 
Girvanmabis,  it  is  thought,  that  the  Hufband  is  Fiar,  there 
being  tbefe  Specialties  in  that  Cafe,  imo,  The  faid  Eftatc 
is  diiponed  to  the  Hufband,  and  his  Spoufe,  the  loogeft  Liver, 
as  faid  is,  and  their  Heirs  of  the  Marriage ;  and  there  is  no 
Liferent  fettled  on  the  Huiband,  whereas  there  is  a  Liferent 
of  a  Part  of  the  Lands  given  to  his  Wife,  in  SatisfaAion  of 
nvhat  might  fall  to  her  either  of  her  Father's  Eftate,  or  of 
her  Hulband's,  7do,  There  is  a  Provifion,  That  if  there 
(hoold  be  no  Children  of  the  Marriage  te  fucceed  to  that 
Kftace,  the  Hulband  fliould  be  obliged  in  that  Cafe,  he  and 
his  Heirs,  to  denude  themfelves  upon  Payment  of  a  certsun 
Sum  of  Money ;  and  he  could  not  denude  himfelf  unlefs  he 
were  Fiar:  So  that  it  was  intended,  that  the  Hufband  (hould 
be  Fiar,  but  with  the  forefaid  Provifion  to  denude  in  the  Cafe 
forefaid,  and  to  be  reftricled  to  a  Tocher.  For  which,  and 
other  Reafons  arifing  upon  the  Coutrad,  the  emtecedenAa  and 
confequemia  being  confidercd,  it  is  thought,  that  the  Son 
ihould  be  Heir  to  his  Father  as  Fiar. 

A  Bond  being  granted  to  a  Man  and  his  Wife,  and  their 
Heirs :  ^ieritur,  What  Right  the  Wife  will  have  to  the 
Sum?  Ratio Mbitandiy  That  there  being  no  Mention  thae 
the  Sum  (hould  be  due  to  the  longeft  Liver,  and  the  Heirs  of 
the  longeft  Liver,  but  to  them  both  and  their  Heirs;  itap^ 
pears,  that  the  Heirs  Ihould  be  nnderftood  the  Hufband's  Heirs 
as  perfona  di^mores.  Answer,  It  is  thought.  That  feeing 
there  is  a  Joint-right  to  the  Hulband  and  the  Wife,  and  it  is 
the  Cuftom  of  Pcrfons  of  their  Quality,  being  mean  country 
Pcrfons,  that  the  longeft  Liver  fliould  enjoy  all ;  the  Wife 
indubie  (hould  enjoy  the  bail  in  Liferent,  and  (hpuld  hav^  the 
Fee  of  the  half. 

S.  It  is  thought,  The  Fee  cf  a  Sum  provided  by  ContraA 
of  lyiarriagc  to  the  Hufband  and  Wife  in  Liferent,  and  to  the 
Bairns  in  Fee,  which  failzieing  to  the  Huftand's  Heirs,  is  in 
the  Hujband\  Pcrfon :  And,  if  it  be  in  his  Perfon  before  there 
be  Qiildrcn,  it  muft  continue  even  after  their  Exiftence;  for 
in  effeft  thelc  \Vor<ls  are  but  Words  of  Stile ;  and  the  Thing 
defigned  is  a  Conjunft-fce  to  the  Hufband  and  Wife,  and  then 
to  the  Bairns  of  the  Marriage. 

If  it  were  intended  by  Contrafl;  of  Marriage,  that  the 
Father  and  Mother  Ibould  be  only  Lifcrenters,  and  that  the 
Fee  fliould  belong  to  the  Children  without  Reprefenting :  The 
Author  thinks,  the  Father  may  be  infeft  in  Liferent  lor  him- 
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felfi  and  ia  Fee  for  the  Ufe  and  Behoof  of  the  Heirs  or  Bairns ; 
and,  that  apoo  the  Exiftence  of  a  Son  be  would  be  obliged 
to  denude.  But  it  were  certaiuly  better,  that  the  Fee  of 
either  Land  or  Money  in  this  Cafe,  fhould  be  fettled  upon 
another  Truftee  in  Favours  of  the  Heirs  and  Bairns. 

If  Lands  be  difponed  to  a  Man  and  his  Wife  in  ConjunS- 
fee,  and  the  Heirs  betwixt  them ;  which  failzieing,  to  the 
Man's  Heirs  or  to  his  Wife's  Heirs :  It  is  ordinarly  thought. 
That  this  laft  Termination,  Whether  upon  the  Man  or  upon 
the  Wife,  determines  the  Fee;  becanfe  ejus  harediius  maxinu 
projpicuur :  And  yet  the  Author  feems  here  to  fay  otberways^ 
but  it  muft  be  a  Miftake.  And  if  there  be  after  SubfiitutionS| 
and  the  Fee  once  fettled*  the  after  Subftitutions  will  be  con- 
ftraed  Heirs  of  Proviiion  accordingly.  But  in  this  Cafe  of 
GirvamnaifUf  the  Fee  was  thought  to  be  in  the  Perfon  of  Sir 
John.'  And,  it  is  trbe,  that  where  there  is  a  Coojunfi-fee  as  to 
a  Man  and  his  Wife,  and  their  Heirs,  and  no  more;  the  Man, 
as  the  digfdar  perjina,  is  thought  to  have  the  Fee :  But  as  in 
z  Conjund-fee,  it  is  left  doubtful,  and  the  dignitas  perfomt, 
earries  it  in  the  Cafe  forefaid :  Yet,  if  the  after  Termination 
be>  ff^Uch  failziemgf  to  the  Wife  and  her  Heirs ;  then  this 
prefumes  for  the  Wife,  and  makes  her  Fiar.  But  in  this 
Cafe  of  GirvanmamSf  it  wasotherwife  provided  ;  for,  failziein^ 
of  the  Heirs  of  the  Marriage,  it  was  to  fuch  of  the  faid- 
Cilierfs  other  Daughters  as  he  (hould  appoint ;  which  was  the 
Ocxafion  of  the  Doubt:  But  then  it  was  to  Sir  John^s  Heirs, 
and  there  was  no  Liferent  fettled  on  Sir  John  the  Huiband; 
but  there  was  a  Liferent  of  dr  Part  of  the  Lands  provided  to 
the  Wife,  in  Sarisfadtion  of  what  might  fall  to  her  either  of 
her  Father^s  or  Hujband^t  Eftate ;  and  there  was  alfo  a  Provi- 
iion, That  in  cafe  of  no  Children  of  the  Marriage  fucceed* 
ing,  the  Huiband  and  his  Heirs  fliould  be  obliged  to  denude 
.upon  Payment  of  a  certain  Sum.  All  which  Specialties  did 
move  the  Lords  to  judge,  that  Sir  John  was  in  the  Fee.  And 
the  Point  principally  to  be  obferved  here,  is.  That  a  Con- 
JQifd-fee'bcing  undetermined  of  itfelf,  as  to  the  Man  or  as  to 
the  Wife,  feems  in  our  Law  to  be  determinable  by  the 
ftronger  Prafumptions  which  here  made  for  Sir  John :  Yet, 
if  there  had  been  no  Heirs  of  the  Marriage,  the  Cafe  had 
been  more  doubtful ;  efpecially,  if  the  Wife  had  firft  deceafed, 
and  the  Father  named  another  Daughter. 

Wh£n  a  Bond  is  granted  to  a  Man  and  his  Wife  and  their 
lleirs,  being  a  llmple  Bond,  and  not  mentioning  the  longeji- 
Livery  the  Author  thinks,  that  it  makes  a  Joint- right  to  the 

Huiband 
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HolbaDd  and  the  Wife ;  aolj  that  (he  longeft  Liver  (hould 
cojojr  all:  And  therefore  gives  the  Wife  furviving,  the  Life- 
rent of  the  hail,  and  the  Fee  of  the  half.  And  yet,  if  there 
were  a  Son  procreate  betwixt  them ;  he  by  a  general  Service 
to  his  Father,  would  carry  the  whole  Right  of  Fee,  as  our 
Pradique  runs.  But,  what  if  the  Bond  were  conceived  to  the 
loDgeffi  Liver  and  the  Heifs  of  the  longeft  Liver  in  Fee  i 
which,  the  Man,  or  the  Wife,  would  be  thought  Fiar  during 
their  Joint  Kfcf  And,  I  would  judee  for  the  Man  j  for  the 
Fee  (hould  not  be  in  perukm:  And  he  is  alfo  the  Hujband^ 
tnd  (hould  have  the  Adminidration ;  and  the  Heirs  of  the 
Wife,  the  longeft  Liver,  would  be  Heirs  of  Provifion  to 
the  Man. 

De  Feodo  Pecunia  et  Naminum. 

N.  '^  T^ECUKl^  et^nominum  nee  proprie  ufusfruftu^^ 
'^  JL  Dec  feodum  eft;  ufosfmftiis  enim  definitur,  jus 
^  ucendi  fruendi,  falva  rerum  fubftantia  :  Pecuniftvautem  five 
^  in  fpecie,  five  in  oominibus  eft  res  flu^ca:  Ec  fi  in  fpecie  fit, 
^  facile  diffluit  et  ufo  confumicur:  Nomina  antem,  etfi  initio 
^  idonea,  debitoribus  decoquentibos,  inania  funt.  (^emadmo* 
^  dum  vero  ob  utilitatem  receptum  eft,  ut  pecuniae  fit  quad 
^  ufns,  ita  eft  quafi  feodum:  iftud  enim,  proprie  loquendo, 
**  eft  tantum  in  rebus  foli  et  ftabilibus,  et  feudis  tantum;  doq 
^*  vero  allodialibus  (ita  diiSis,  quod  nuilo  kudato  et  recognito 
^  alio  domino,  ad  prpprietarium  pertinent  plcno  et  inte^a 
^  jure  DCCeJibato  et  divi(b  in  dominium  direftum  et  mile. 
^*  Licet  autem  apud  alias  jgentes  prsedia  qusedam  allodialia 
**  fint,  nobis  omnia  funt  feudalia.)  £t  feodum  qpidem  in 
^  fci^dis  de  proprietatc  et  dominio  dicitur,  prout  dittitiguitur 
**  ab  ufufrudu,  et  aliis  quae  circa  feuda  vcrfantur  juribus.  Per 
^  metaphoram  tamen  feodum  transfertur  ad  peconias  ec 
*^  nomina,  ita  at  is  in  feodo  t&  dicatur,  cui  jus  fummum  ec 
^  proprictatis  corapetic.  Plerumquc  vero  evctjit,  five  feculi 
'<  vitio  (in  nova  commenta  prurientis)  five  notarionim  incuria 
'*  aut  imperitia,  ut  chirographorum  ftylus  a  primaeva  fimpli- 
**  citate  defledat ;  fie  baud  raro,  nee  immerito,  dubitatar 
'^  penes  quos  fit  pecunias  ec  nominum  feodum. 


*'  ^aft.  itm,  Si  iri tar  J^fwj&rowwx  pater,  pecuniara  credi- 
'•  derii,  et  chirographo  ftipulatus  fit,  cam  et  nfuras  fihi  fol- 
^*  vi  fi  fuperftes  fu ;  co  autem  per  obi  tarn  deficiente,  Titir 
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**  filio  fuo  ct  97/11  haercdibas,  ct  quibus  dedcrit,,  feo  affignaiis : 
**  lu  tamcn  uc  Sfmpr9mo  liccat  de  pecunia  ec  nomine  difpo- 
**  Dcrc  Titto  ct  haeredibus  ejus  ioconfultis  neccoDfentiearibus  : 
^tueritkr.  In  ifta  h&i  fpecie  ad  quem  opminis  iftius  feodum 
pcrtineat  i  £t  videii  poiEt  feodum  ad  Tiiium  filium  pcrti- 
oere,  cum  nulla  fit  mentio  Sempromi  haercdum*  £c  feodi 
^'  ea  fit  na.tura,  ut  ad  haeredem  iranfeaty  qui  in  jure  eadeni 
^'  perfooa  cenfetur.  Dicendum  tamen  Setnpronhim  in  feodo 
"  cffc ;  penes  Tttium  vcro  ct  ejus  liacrcdes,  fpcm  ct  jus  (uc- 
**  ceffionis*  Nam  quae  feodi  ct  proprietatis  vel  eflcntialia  vel 
''  naturalia  funt  (utV^'z.  dominus  de  re  fua  difponere  et  ut  ea 
**  ad  haercdes  tranfear)  cJi  Sempronio  competunt;  potcftas  e- 
**  nira  difponendi  etiam  nou  exprcfla  incffet ;  et  Titiuj  Sem^ 
'*  frcnio  fuhftitutus  in  jus  ejus  lucccdit,  ct  pro  hacrcdc  habe- 
**  tur  (provifionis  faltem,  ut  loquimur)  idque  ex  co  elucefcir, 
^*  quod  fi  acceffiflet  etiam  hjrpotheca  ct  fafina,  icrris  pro  pc- 
^'  cunia  in  hypothecam  datis^  iifdem  conccptis  verbis  Sem» 
^*  prom  faz.  ct  eo  dcficiente,  Titio  filio  ct  ejus  haeredibus  et 
*'  affignatis:  Titius  eo  cafu,  extra  omncm  quaeftionis  aleaqx 
''  haeresforet:  ubi  autem  cadem  funt  verba  et  eadem  ratio» 
*'  idem  jus  efl  et  cffc  debet. 

'^  «%/P^.  7da^  In  ifta  fadli  fpecie  fupra  memorata,  ^uaritur, 
^'  etiam  an  Sempromus  de  ido  nomine  difponere  poffit,  nedum 
''  inter  vivos,  fed  teftamento  aut  codicillis  eo  legato ;  cum  de- 

birom  chyrograpbarium  cr  mobile  fit .' 
Re/pondenaum  vidctur,   Semproniumj  co  ipfo  quod  tarn 

haeredibus  auam  e^ecutonbus  praetcritis,  Tifhim  elegit 
*'  ct  fubftituit  libi,  inftar  haeredis  provifionis,  /it  intercifo  or- 
'*  dinario  fuccedendi  ordine,  quafi  tallia ;  Titium  in  e»re  hac- 
**  rcdcm  cfTe  voluit ;  yoluiflc  cpiam  nonien  clfc  hacrcditarium, 
*'  de  quo  moribus  noftris  nifi  inter  vivos  non  licet  difponere ; 
*'  nee  de  ea  re  eft  tcflamcnti  fafti.o  :  Ncc  ad  hacrcdcra  infli- 
*'  tutura  in  mobilibus  feu  executorem  nominatum  peniuct, 
''  qood  ab  ioteftato  ad  executorem  dativum  non  pertineret. 

*'  ^<r/?.  3ri/«,  In  ifta  etiam  fpecie  ^tueiitury  Si  cbirogra* 
*'  phum  in  aclorum  codicem  feu  rcgcftum,  (live  ut  loquimur, 
*'  regiflrom;  rcferatur,  vel  a  Sempianio  vel  co  mortuo  a  Tttio, 
^  ut  inftar  fententiae  hal^atur,  ct  ex  co  fit  cxecutio  parata  $ 
an  CO  cafu  Titio  cxccuiio  competat;  ita  ut  literis  qxecuto- 
rialibus  ct  coniuaiionis  (ut  loquimur)  impetratis,  dcbiiori 
^  niandari  pofTit  ui77//o  folvat  fub  poena  rcbcUionis ;  ciconi- 
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''  mioationcDi  parear,  eum  ex  legem  et  rebellem  deofiociatQni 
''  iri  ? 

'  *^  Re/pondetUTf  Tbio  zStionem  quidem  competerc  adyerfut 
**  debicorcm,  non  executiooem  rummariam^  com  non  Hi  ere* 
**  dicor  primarius  ct  ab  initio,  fed  jure  fucceffionit  ut  fubftico* 
**  tu3  ec  hacres  calliae  auc  proviftonis.  ,  Hacredi  fiquidcm  e& 
*'  chirograpbo  nunquam  ocecutio  fummaria  compeuc^  nifi  a 
^'  dccemrc  in  ada  relarum  et  poft  ejus  obiium  in  haeredpm 
*'  craflatum  fit  j  vel  haercrde  agente  perviam  actionb  ioa&a 
'^  Kferatur9  dc  ea  re  icotcntia  fcquatur* 

**  QuAstio  ifta,  utpote  de  formula,  baud  magni  momcaii 
^'  ciTe  vidctur  ;  eventu  tameo  fieri  potetl  ut  fit  inaximi.  Pro- 
**  cefliis  enim  cornuationis  ex  longa  et  catenata  ferie  diligca^ 
*^  tiae  couilatus,  magno  t^i^poris  et  operae  et  fumptuum  dif* 
''  peodio  ad  ultimam  forte  metam  dedi&us  banis  corrueret; 
/'  U  eooftiterit  71tfi»m  baud  rite  proceffiflfy  cum  ei  fummaria 
*^  executio  baud  competeret ;  adeo  mulcum  c(l  bene  coepiC 
^*  fe:  Sublaco  euim  fdndamento  foi^erftruSa  corruuoc,  ctpa^* 
'^  da  funt  in  jure  mn  fieri,  ec  nori  rite  fieri. 

*^  ^ceft.  \ta,  In  fpecie  fupradida  refpondimus  oomen  in 
''  perfona  S^n^ro/zii  primarii  creditoris  haereditarium  :  Super- 
**  eft  tamen  adhuc  fcrupulus  et  quaeftio,  an  in  perfona  Tiiii 
**  fubftituti  fit  etiam  haereditarium,  an  vero  ut  mobile  ad  ex* 
**  ecutores  Titu  j^ertincat?    Sed 

"  Rtfportdetur,  Nomcn  etiam  quoad  Tittum  haereditarium 
'^  efle  :  abfurdum  euim  foret,  partim  baeredicarium  pariim 
•<  mobile  efle  ;  et  cuni  ab  initio  haereditarium  fit  non  definit 
''  eife  haereditarium  ;  nifi  creditor  vel  fubftitutus  bAo  aliquo 
<^  declaret  naturam  nomiois  innovatam  velle  ;  liceris  forte  im- 
*f  petratis  et  debuurc  juflb  folvere  fub  poena  rebclliouis, 

**  ^tafi*  ^ta,  In  ilia  fafti  fpecie  fuperius  memoraia, 
^*  cum  <r(Ient  quinque  rei  debendi  in  folidum,  uno  ex 
*^  iis  dcfundo,  Sempromus  creditor  de  eadcm  pecuniae  fumma 
*'  fibi  dari  curaverat  ab  haercde  ejus  fyngrapbam  feu  obliga- 
**  tionem  corrohoracioois;  fie  didam  quod  priore  obligatione 
falva,  ad  earn  ut  accelToria  et  auxiliaris  accedat  eamquc  cor« 
rohoret:  Eaque  oblijgatiodc  Aipnlatus  fucrat  pecuniam  fibi 
folvi,  ipfoque  per  obuura  deficieute,  non  Ti'/io  cjufque  haere- 
dibus  in  principal!  obligatione  fobftitucis^  fed  Gaio  cjui'que 
**  haeredibus :  ^arebatur  igitur  utrum  poft  mortem  SsmprO'- 
*^  nil,  pecnniaad  hacrede?  Tttii  praemortui  ex  prima  fubfiiiu* 
'^  tione  k  an  vcro  pcnineatad  GaiutH  ex  fecunda  i 

*'  Rffpojidendum 
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^  Xefp$niendum,  VViettir  earn  ad  Gmum  ejafqne  baeredcs 
^  percinerc:  Semffvmus  emm  faculrate  ofus  qaam  fibi  refer- 
^  vaverai,  ec  qaae  eriara  non  expricfla  penes  eum  ut  dominam 
^  et  feodatariuA  fuiflet^  DCviCma  foMtitiieionc  priorem  fiillu- 
^  lerat;  et  licet  notarii  impcritia  aot  ofcitantia  baud  cautum 
^  fit  peconiam  folvcfidam  tarn  ex  priocipali  qaam  acceiS)ria 
^  fyii^;r<pba  Gah  et  ejus  baeredibm ;  id  tamen  jos  fupplet  et 
'^  HibroteDigic :  ^ofteriora  fiquidem  derogant  pdoribas;  nee 
**  pofiri>ile  eft  nt  idem  )us  fit  in  folidom  penes  plures  ec  diver* 
^  fos  credirores ;  ad  baee  in  lis  quae  font  facnltatis  et  arbicrii, 
^^  ?oloatas  pofterior  operaf  ur  et  praevalei  otcunque  exprefla  ; 
^  et  magis  valet  qood  agitor  quam  qood  concipitm*. 

**  fffd^/t.  6ia,  Haud  dtffimili  ratioae,  fi  debitam  fit  haeredi. 
^  tariam  (hypotbecviumTfi^.)  adito  paAo  de  t erratum  hy- 
»«  potbeca ;  pofiea  vcro  creator  nova  fyngrapha  in  corrobo- 
^  ratTOoem  aecapta  ftipuletor  pecnniam  fibi  et  cxecotoribus 
^  firiveifdam ;  ftactm  nomen  ba^reditarium  efle  deflnit ;  licet 

*  cnim  pdfterior  fjrn^rapha  fit  in  corroborationera  et  ab^uc 
^  praejudkio  prions,  ita  ut  ex  utraqoe  fyngrapba  pecunia  de* 
^  mtar  et  exigi  pofft ;  mutantur  tamen  nominis  qualitates 
^  et  accidentia  extrinfica  ;  ex  principali  fiquidiem  obligatione 
«*  hacmcdiearimt ;  exaccefibria  mobile  eft;  nee  intercft  debi- 
^  torisquosffibrvelk  creditor  haeredes  aatexecutoresaut  fubfii- 

*  fuMi;  ^deo  ea  de  re  volontas  creditoris  ambokicoria  eft  et 
^  Boviffima  derogat  praecedentibus. 

**  ^!^'  7^Mf  CtrM  in  Tpccic  cnjns  faepios  mentio  faAa  eft, 
•*  Gdius  fubftitotus  fit  Sempromo  in  fyngrapha,  in  corrobora- 
^  tionemdataab  haerede  tamuniunius  ex  plarrbus  corrcis  dc- 
^  bcndi :  Quomodo  agere  poterit  advcrfus  rcHquos  debitores 
^  Oec  ex  principali  nee  acceflbrta  obligatione  Goto  obli* 
^  gates? 

Refp.  Adioite  ntili  in  faAnm  Cahim  adveribs  omnes  correos 
^  expcrtri  pofle  (cam  Angli  vocant  Adion  upon  the  Cafe)  nana* 
^  ta  fadi  fpecie  fuperius  expofica:  nee  minus  ut  expeditior  fit 
••  adverfns  debirores  a^io  poteft  etiam  agere  advcrfus  haere- 
^  des  Tim-  fiibfticuti  in  prima  obligatione,  uc  earn  fibi 
''  ccdant. 

Jfypft.  8t»#.  *'  CtrM  pecunia  crcditur,  et  chirographo  Sent" 
^  prmo  credJtori  7itfus  cjufque  bxredcs  et  cxccutoics  fuhfti- 

*  rati  funt ;  diximus  nomcn  iftud  hacreditarium  efle :  vcrum 
^  fentenciae    ifti  refragari  vidctor   conftitutio   novella:  Ca- 

**  roli 
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''  roli  Tecundi  Ad  32yParl.  i.  1661 :  Eafiquidcm  ftatutum  q((^ 
**  bmnii  oomiDa  ad  execmores  pertinere,  oec  bsreduaria  cflb 
'^  Difi  in  cafibus  ihi  exceptis;  qai  (ut  vulgo  didcur)  formant 
*'  regulata  in  Qon  exccptis :  ii  autem  fuoc  cres,  viz.  Si  obli- 
'^  gauoQc  hxredibus  tantum  confukum  ill  ec  difertis  verbis 
*'  arccaucur  executores  :  (I  accedat  hypotheca  ec  invefticura^ 
'^  quae  eft  jas  reale  et  haeredicarium,  sec  ad  executores  perti- 
^'  nee  cum  fiot  haeredes  taDtum  ia  mobilibus :  et  fi  padum  (ic 
^'  dc  creditore  iDveftiendo  ex  quo  inveflicura  ec  /aiioa  fequi 
^<  poced*  Idem  ordioes  prius  ftatueraut  tempore  turbarum 
^'  et  fjoefti  inter  regem  et  populum  diiEdii,  Arno  1641,  AA 
^  57  :  quod  adhuc  cxtat  in  codice  apocr^pho  adorom  iftius 
temporis :  ncc  injuftc  quidem,  (i  matenam  fpe&es,  fed  fru- 
ftra  et  irritum  defedu  poteftatis  legiflativiae,  quae  penes  fo* 
lum  regem  eft.  Is  euim  folos  fancit,  unus  fandc  pro  auo 
toritate^  fed  praevio  ordinum  coofiiio  et  confenfu.  Sed, 
^*  Rjsfp.  Utrobi^uCy  tarn  re^a  confiitutione,  quam  illo  or-* 
diQum  (latuendi  conatu,  agi  tantum  de  eo  oominum  f^ci& 
*'  quab  vulgaris  et  frequentior  eft  :  Cumy^z.  ita  in  creditum 
^'  itur  ut  pecunia  debearur,  ec  reddenda  fit  credicori  ejufque 
*'  haeredibus  et  execuioribus ;  quo  cafu  fancitur  ea  ad  execu* 
*'  tores  pertinere :  in  aliis  vero  cafibus,  ubi  fingularis  ali- 
^'  qua  ratio  obeft,  fuadetque  nomen  nee  creditorem  voiuifle 
*'  nee  pofle  ad  executores  pertinere :  Lex  ifta  locum  non  ha* 
''  bet.  £t  cum  varii  cafus  nee  de  regiila  nee  legs  fint,  nee' 
^*  de  iis  cogitatum^  eos  omnes  exdpere  nee  necefle  vix  pof- 
^'  fibile  erit.  In  comperto  autem  eft  Semprmum  creditorem, 
*^  cum  Tidum  ejufque  bxredes  fibi  fubftituerit,  excu- 
^*  tores  exclufos  voluiile.  £t  in  genere,  ubicunque  pecu- 
''  nia  (ut  ita  dicam)  taUiator;  et  intercifo  ordinario  fucce- 
*'  dendi -ordine,  hxredibus  taUia,  aut  provifionis  profpi>^ 
^'  cirur,  nomen  haereditarium  eft ;  e.  g.  Si  quis  chirogra-* 
'*  phum  acceperit  fibi  et  hxrcdibus  forte  inter  ipfum  ct 
''  uxorem  procreatis,  quibus  deficientibus  haeredibus;  de  cor- 
'*  pore  fuo  quibus  etiafn  deficientibus  aliis  provifionis  haeredibus ; 
'^  nemo  utopi nor,  arbitrabitur  nomen  illud,  quo  confulto  tot  hac'* 
*'  rcdibus  confulirur,haud  haercditarium  :  cffe  licet  in  chirogra- 
^'  plia  ncc  de  executoribus  fubmovendis^  nee  de  iavcftitura 
'^  aut  fafina  danda  caveatur« 

Quaft.  99M.  "  QyoD  fupcrius  djAum  eft,  Subftitutura  Sem-^ 
"  pfonio,  ci  in  jus  noroinb  fuccedere,  et  hxredem  provifionis 
*'  effe.  Sed  de  ea  re  ambigitur  ;  et  Qiugritur,  An  Semprmo 
**  Ijseres  cflc  poffit,  qui,  eodefun^lo,  e  veftigio  ager6  poteft 

**  advcrius 
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^'  aivcrfus  4ebttore8  ex  oUisatione,  etiam  fine  alia  aditione ; 
^  licec  ex  ioquifidone  qQinHedm  virali  (ut  moris  eft)  hand 
*'  compercam  et  decUratum  fit,  earn  Sen^nomo  in  ea  re  |haere^ 
'*  dem  efle :  accedit  quod  hcres  fuccedic  in  univerfdm  jus, 
*'^  fijvbfHtacus  vero  in  ifto  nomine  in  rem  unam  et  fingularemet 
<^  forte  exilem  ?  tenendum  camen  eft  fubftitutum  bxrcdem  efle 
'«  SenqiTomo  faltem  provifionis :  qoandocunque  enim  dominiom 
**  et  feodum  alicojus  rei  five  fundi  five  nomiois  eft  penes  aliquem 
**  tempore  obitus,  ea  ad  aliom  tranfmitti  et  tranure  nequic  ni- 
^*  fi  hasres  fit :  nee  alio  titulo  aoc  jare  fuccedit  fubftitutus  ubi 
'*  nomen  eft  obi  chirographariom  tautam;  <^uam  ubi  eft  e* 
««  tiam  hypothecariam:  certam  autem  eft  ubi  debitom  hypo- 
^^  thccarium  eft,  faiina  fecuta,  fubftitutum,  titulo  liasredis,  nee 
<<  aliter  pofle,  fuccedere :  imo  fubftituto  praemoriente,  Srm- 
**  promo  fobftitQti  hxres,  jus  nominis  baud  nandfcitur  nifi 
«^  Semprmo  hacres  fit  $  et  ex  inquifitione  coniUterit  ec  decla- 
<^  ratom  fit  eum  efle  hseredem. 

''  (g^.  10*  MoRiBU^  uoftris  hsres  nullum  jus  confequitur 
^'  nifi  hasreditatem  adeat,  five  ea  fit  in  praediis,  five  in  aliis  re- 
^'  bus  bsredttariis.  In  terris  autem  duo  funt  modi^adeundi,  ut 
^^  fciz.  a  fuperiorefeu  domino  direAo^vaflalodefunSo,  haeres, 
**  a^nofcatnr  et  ejus  juflu  et  feu  pneccpto  (quod  clare  corrftat 
^  dicitur)  ut  haercs  inveftiatur :  vel  ex  inquifitione  judicis  ad 
^*  qucm  ea  res  pcrtinet  couftet,  et  ab  eo  renunciatum  fit  eum 
*'  efle  baeredem,  et  fafiua  fecuu  fit*  In  aliis  ivero  cafibus  u- 
'*  nicus  adeundi  modus  ex  inquifitione;^  Jdz.  Cum  igitur  in 
^'  cafu  fuperiori,  fubftiturus  nulla  praevia  inquifitione  fecun- 
^*  dumxXnium  Semprami,  ftatim  et  rede  adverfus  debitorem 
''  agat,  baud  immerlcodubitatur,  aniS^mf^omohasres  fie?  Scd, 

'^  Rjijpmdetur^  Ifto  cafu  aditionem  baud  deefle,  imo  ne- 
'^  ceflSiriam  efle;. cum  enim  hxreditas  aut  opulenta  aut  dam** 
,  **  nofa  fit ;  ut  invito  non  datur  beneficium,  ita  damnpm  et 
*^  injuria  non  debet  infcrri  ;  nee  ullo  jure  nifi  civili  apud  Rth- 
^*  nuimS'i  hxres  neceflarius  eft;  ec  apud  eos  unico  tantum  ca» 
*'  fu :  fubftitutus  autem  ipfo  fa&o  adit  et  haeres  eft^  fi  debitum 
*'  ut  fuum  petat  et  ex  chirographo  agat.  Idco  aurcni  folenni, 
"  ex  inftitutioue,  adeundi  modo  baud  opus  eft,  cum  ex  chiro- 
'.*  grapho  eum  Sempromo  fuccedere  clare  conftat^  nee  in  claris 
*'  nlterius  inquirere  ncccfle  fit. 

"  ^uaeji.  lima.  Ubi  hypothecarium  eft  et  fafina  veftitum:  poft 
'* fubftitutus obitum  crcditoris,ncc reftc  agit nee  aliquid  juris  con- 
*♦  fcquitur,  nifi  haereditatcm  adear,  eta  domino  direflcct  fpontc 
'*  a|rnirus  et  falitus  fit,  vel  ex  inquifitione  juflu  et  mandato  re- 
**  gis  inveftitus:  ^aeritur  igituv,  Quae  lit  latio  difcriminis, 

"  cum 
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^  eom  diiffl|;rapbtritMi^  IbbltttiKQSt  ftmln  mortuo  ereditore,  e( 
^  jus  babcac  et  debttum  condiccfe  poCc :  Hypotbecams  verd 
<'  non  ni(i  adita  baeredhate  ncc  mmiM  maBifeftum  fit  ex  ob*  > 
'<  ligations  lubAkutumfttccedere  I 

^'  i(#^.  RatiDDCiii  diivfeociae  tn  pmmpcn  efl« :  lo  cbirogra* 
^  pbario  fi  quidem  dcMto  cum  im  peHbtfalc  taotora  fir,  et 
'^.  ex  chirographo  evideiH  fit  foMHciirtfm  Toccedere ;  ut  fubfti. 
^  tucufr  adeac  nulla  alia  fornala  opus  eft  fki  ex  cMrographa  a- 
^  gende  ;  vel  alio  qyovis  adu  jure  fno  agirito  adiifle  ceiilettir  i 
"^  Sin  debitum  hjpochec«iuo  nt|  cam  penes  credicoren  da- 
^  plexfitjua,  realey^f2f.  perfiifioam,  et  perfonale  eX  cfairo* 
<*  grapho ;  qiK>d  reali  (ucpote  pociori  et  ooUliori)  Temper  ac- 
'<  cedit  9  neurnim  tranfic  ad  fubftirutiini  flifi  americ,  et  fafitua 
^  fit  fa&oa  a  domino  volente  et  fponte  data,  ve)  ex  inquifi- 
^  tionc  et  jnfib  et  oiaodato  regis;  Ctan  igitnr  nt  chirogra{rtia- 
^  rios  fiiccedat,  unica  Tolaiitas  fybftitDti  ejnfque  fartnm  requi- 
**  ratur :  In  hypothecario  vero  tarn  volontas  et  faAum  fnbftkud 
^  adire  volencisyquam  domini  redi  etrai  in  Taflalum  reciptentisi 
^*  Ideo  chirographanus,  jas  fmm  pecendo,  vel  alio  aAu  jus 
^  fuum  a^nofccn?,  confatim  fnccedit.;  nee  aliud  agendum 
^*  fopereft:  In  bvpothecario  vero,  fi  dominns  dtreftos  forte 
^  dTifRciUor,  fubltitutam  recipere  renuit  vel  cnnAarar ;  inqui- 
'^  ficio  necdTaria  eft,  ui  ex  ea  rite  fada,  ddnino  regi  innotef- 
**  cat  (nbftitutnm,  creditor!  baeredem  efle ;  quo  comperto, 
^  foperiori  prs^eptis  regis  ex  cancellaria  fua  morem  gerens 
'^  fubftitutum  recipit  fanna  data :  Si  vero  ter  mooiras  (nt  mo* 
^  ris  eft)  hand  obeemperat,  in  rubfidinm  ex  praecepto  regis 
f*  per  vice-comitem  fafina  datun 

^  ^y^ft*  iimtf.  In  fpecie  fsepias  repedta,  cum  cbirognpho, 
'*  vei  fimpRcc  vei  hyjwthecario,  pecunia  debetur  Sempnmo ; 
'^  ee  eo  deficienic  per  obkum,  Tith  ejafqoe  haeredibus;  fi  Tf. 
^  tius  praemoriatur,  Semprotue  fuperftite,  et  poftea  mortuo; 
**  Jirf/haercdes  in  ea  re  hacrcde».erunt  Stmprefthi  Bominis 
^  enioi  feodum  peites  7itmm  nunquam  fuerat :  Ambiritur, 
<'  an  qui  Sempronio  haercs  efle  vult,  ctiaor  Titio  haeres  e(fe  de- 
^  ''  beat  aftu  ec  adicione ;  et  ut  pradici  loquuntur  deferohkne  t 
'  "  An  vero  faiisfit  cum  effchacrcderafifto  habitu,er  quiei  pro- 
''  ximioret  aftu  haercs  efle  queat  fi  velit?  De  ifta  quaeftio* 
^  ne  licet  ms^ni  momenti,  et  in  praxi  ct  quotidiano  ufti  fac* 
'^  pius  recurfante,  nulla  (quod  fciamjf  dcciiio  eft  ;  adeo  ut  mi- 
«*  hi  integrum  fit  diccrc  quod  fentiam,  falvo coram  judicio,  pct 
*^  nes  quos  vel  legis  vel  fentcntiae  fercndac  auSoritas  crit. 
«'  Cum  igicur  pro  utraque  parte  haud  define  rationes,  nee  cac 
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^'  kve»t  ia  ifto  coBfli&u  hac  aaimttm  floAoaatett  imptilerc  ui 
^'  pcdihfli  io  illam  reat^ntiam  cam  1  requiri  fdz.  ot  qui 
^^  S<mfrmo  baereccfle  vulc^  eciam  Tuio  baerea  fie  habits  pro* 
*^  jdmior ;  nee  Qeccfle  cfle  ei  haeres  £c  ada  et  adeac :  lu  oni^ 
'^  Dibys  difpofidooibua  meoa  ei  vobincas  difpooentium  actendi^ 
*^  Utt,  in  lis  autem  domioacur  quae  vobattauj  dicuotur  bftw 
^  cutiooibusyoz*  et  fabfticutionibgs  hacrcdum  i  quae  aedum  in 
''  tcftaflSeocu  fed  iotervivos  fiuor^  iapiunc  camea  oacuram  teftsh 
^'  oieiiu  vel  dooacianis  mortis  icaufa.  Cam  autem  quis  haeredea 
^'  talliaeaut  proviiioois  ^iit  loquimur)  inftituit,  id  uuice  vulc  fa- 
**  caiitqae  at  10  rebus  fuis  liaeredes  inllicuat :  Non  vcro  ui  alik 
*^  et  10  alioram  rebut  vel  inftituat  vel  iubftituat  baeredes.  £c 
^  fiibftitutio  pttpillaris  qua  pupillo,  et  exemplaris  (ad  pupillaris 
'^  eiemplomjqua  fuiido  haercs  daiur,  fiugalis  funt  juris  antiqitt 
^*  et  muDicipaus  RonMrnruw^  oec  alibi  ufurpau  :  Q^ando  i^ 
^  fivsLT  SmS^atmu  vel  alias  quilibet,  Tttium  ejufque  baoro- 
*'  des  fibi  baeredes^  aot  uUiae  aur  provifioais  Aibfiicait,  ra<* 
'^  tic  haad  babetar  civiiis  adcuodi  aclas,  (ed  juris  adeuodi  ec 
*^  faogaiais  ;  at  qui  ut  alterios  baeres  ad  fucceffiouem  voca^ 
^^  cur,  eateaus  alceri  uni  forte  ex  liberis  aut  cogoato  fuo  et 
*'  aecelfitodiDe  junftus  iit^  at  alceri  ha^eres  ede  poi&t  (i  velit^ 
^*  et  e  re  foa  fit ;  fi  euim  adeunti  vel  exij(aa  ipes  lucelli  affbL 
'^  geat^  qood  adiiuras  fit  baud  dubiundam ;  fin  alierius  bae- 
*'  reditas  damoofafic,  ncc  inititaeutis  aec  haereditatis  ejas  in«- 
f'  terefl:  at  ei  Deceffe  fit  alieuam  adire  ;  qua^  nedum  ioaoia 
^*  fed  eciam  damnofa  fuam  exinauirec  quantum  libet  pinguem 
''  et  opimam :  Uc  de  vftccis  prodicum  eft  per  fomnum  a  Pba* 
^*  rawte  vifisadhuc  deformibua  ct  ftiigofis^  etiam*pinguibus  et 
**  ec  uidis  devoratis ;  uec  aliquid  a  racione  vel  jure  ma^s  alie** 
^'  ouffl  eft»  quam  ut  quod  in  favorem  introduAum  eft  in  odi- 
''  urn  et  perniciem  recorqueatur*  ,  Adhaec  in  materia  baeredi* 
taria,  cam  in  jure  quam  praxi  et  ufu  et  ftylo,  apud  nos  vo- 
cabuluffl  ^o^f  J  non  pro  eo^aui  adiit  baercditatem,  fed  pro 
adicuro  vel  tui  adeundi  jus  eil  facpius  accipicur  ;  haeredicas 
fiquidem  eft  jusfucceffionis;  ec  de  adeunda  (fecuudum  do- 
*'  £)ores)  magispropric  quam  deadica  dicicur :  Ubi  euim  adita 
**  eft  etiucccUum,  definit  cfle  haeredicas  et  jus  fuccedendi:  Hinc 
^*  eft  quod  ubi  per  ^^^^tf.mor^anr^^^^m  mandatur  judici 
**  idoneo  ut  inquiri  faciac,  quia  defunAo  fie  legitimus  haeres, 
**  ioteiligicur  baeres  babitu  et  cui  jus  fit  fuccedendi;  non  vero 
**  haeres  aAu  et  qui  adiic ;  de  quo  cum  jam  adierit  fuperva* 
*^  caoea  eilcc  cam  inquificio  quam  adicio. 

*^  Id  in  ifta  fpecie.faAi  luce  clarius  eft,    (1  quis  enim  liberis 
^'  orbns,  fracres  babeac^  ec  inter  eos,  qu^  fibi  haeres  fncurus 

'*  effcr 


1 52  Douks  and  ^uejlioni  in  LaiVt 

*^  eflet,  vinim  prodig;am  et  obaeratum ;  ec  confolco  eo  ^  prae- 
^  terito  fubftituit  ejus  haeredes,,  ut  reor,  nemo  "opioamtur 
^  eum  voluifle  ut  fui  haeredes  prodigo  ec  .decodori  adu  bae- 
redes  (int :  et  quod  uba  via  lolicke  curaverat  nc  fieret  fracrt 

Emetmto,  fortunarum  fnarnm  naufrajrium  et Jaduram  vo- 
uifle  fieri  alia  via  fratris  baeredibus  inftitatis^  u  haeredes  ne* 
^  dum  babitu  fed  adu  efle  debeant  \  imo  aliquando,  cum  quis 
^  alterius  haeredes  fibi  adfcirdt  et  fobftitait,  evenire  poteft  ut 
'  ioftituenci  haeredes  fint^  alceri  vero  vix  habitn  haeredes  efle 
<  'poflunt ;  fi  fleceiBcndo  et  jus  fauguiois  baud  defit,  obfic  vero 

*  civilis  aliqua  ratio ;  ut  v.  g,  fratris  haeredibus  inlHtutis^  fi 
'  praemoriatur  iaftituens  fratre  adbuc  fuperftite,  qui  ei  haeres 
'  fuiflet  fi  eo  quo  inftituens  diem  obiit  tempore  deceffiflet  $ 

*  inftitueoti  haeres  erit,  nee  fratris  mors  operieuda  eric,  et 

*  cameo  ei  haeres  nee  habitu  efle  poteft  qui  infiicoentl  fucce- 

*  dit ;  ea  ratione  obftante  quod  adbuc  fupcrftes  haeredem  ha* 

*  here  nequit,  vel  fi  fratris  naereditas  Integra  et  ex  a(&  adita 

*  fit,  adeo  ut  amplius  haeredem  habere  nequeat,  facuha- 

*  te  adenndi  per  aditionem  abfumpta ;    quia  fi  frater  cujus 

*  haeredes  vocantur  praemortuns  fit  fine  ]iberis  et  perduellio* 
^  nis  damnatus*  inftituente  poftea  defundo ;  fi  alius  fit  frater 

*  qui  perduelli  haeres  foret  fi  ad  pacem  et  fidem  domini  re- 
'  gis  dcceliiflet,  etinftitaenti  haeres  erit  licet  otutro  cafu  fra- 

*  tri  nc2  habitu  nee  adu  haeres  efle  poflet  obftante  yHz.  non 
'  naturali  ratione  et  fanguinis  defedu,  fed  Jure  et  hatione  ci- 

vili,  ob  eas  quas  fupra  memoravimus  cauias. 
*'  Quae  pro  altera  parte aflcmntur,a;iz.  ^uod  ei  quorundam 
*  five  opinio  five  error  (et  magis  communis^  fuffraectur  j  ct 
valgo  dicitur  error  communis  jus  facias  hilce  praclcrtim  ra» 
tionibus  fubnixus,  viz,  cum  quis  vocaror  fub  modo  aot  quali- 
tate  ut  altcri  haeres  fit  qualitatem  nedum  adefle  fed  praearo* 
bulom  ancccedcre  oportere,  n^c  inftituenti  haeredem  efle 
pofle  nifi  prius  alteri  cujus  haeredes  vocati  funi  haeres  fit : 
cumquc  haeres  nomen  juris  fit  non  perfonac,  alterius  hae- 
redem non  admictendum  efle,  niu  ex  inquifitione  alteri 
hacreJcm  efle  compertum  fit ; '  ex  inquifitione  autem  al- 
terius haeredem  renunciari  moribus  ooftris  nihil  aliud  efle, 
quam  alterius  haereditatem  cernere,  et  adu  adire,  Iftae 
inquam  raciones  facile  diluuntar ;  nam  cum  patribus  errafle 
utcumque  excufat,  errore  autem  ratione  cvido  et  agnito,nemo 
adhuc  errandum  efle  fentiet :  £t  communis  error  quando  eft 
infudOy  et  circa  conditioncm  aut  qualitatem  perfoaae,  ut 
quondam  Barbarii  PbiUppi ;  qui  cum  fervus  cflct  praetor  Ro- 
mamis  fuit  j  in  ifto  ct  hmilibus  cafibus,  vel  fi  lortc  prae- 
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^  latus  Tclnotarius  baud  legitimus  pro  Icgitima  tainen  tfDtu$ 

^  ec  rcputatus  (Ic,  haScnns  com (nunis  error  jus  facie  at  qoae 

*'  ab  lis  gefta  Ibnt  baud  corruaD( :  Publica  ucilitatepoitulaoce  ne 

*•  publicus  ct  commonis  error  reipuhlicae  noceat :   Error  au* 

*^  cem  injure  qod  excufac  nedum  jus  facit ;    et  qaahias'  iub 

^  qaa  vocatur  haeres  alterius,  haud  deeit  ii  hacres  iic  hahitu 

*<  cc  proximus,  ut  fuperius  demonftratum  efl.    Denique  qui 

**'  brevi  regis  iiupetratopofiulat  ut  judex  inquiri  taciat  au  hae-* 

^*  res  fit  inftituenti^  ejutque  tantmn  baereditatem  adit,   licec 

^'  alten  haeres  fan^uinis  et  habitu  et  eile   et  per  inquUitorei 

**  renunciari  debcar. 

^'  Itf^fi*  13.  An  eo  ipfo  quod  Semprom  b^reditatem  adh* 
*^  ret  7im  bseres ;  etiam  Titii  hKredicateni  adiille  videatur^ 
•*  cum  Titu  bxredes  Sernpronio  fubftituti  fint ;  adco  ut  provi- 
^*  fiottis  haeres  Scmprortio  efle  nequcat  nifi  bseres  Titii  fir,  qua-^ 
'^  reridum  eft  ?  Parum  quidem  interellc  videtur  utrum  Tisw 
*^  basres  eile  inquifitioDe,  et  poftea  Sen^onio  ex  alia  inquifi*- 
**'  done  eciam  haeres  efle  compcriatur ;  ao  vero  ex  una  et  ea« 
''  dero  inquifliione,  tarn  Titio  quam  Semprmdo  cum  haercd^m 
'*  cflc  dedaretur.  Cseterum  voluntas  et  piopofituis  (nedtoi 
'  *^  naJeficia  Ted  et)  ctviles  z&,m%  diftiuguh  ;  cum  itaque  litii 
^  bxres,  brevi  ex  cancellaria  impetraco,  inquiri  poftulat  an 
''  fit  7uio  haeres,  fine  dubio  Titii  haercditaiem  adic ;  Id  euim 
**  unice  agit  et  vult,  ut  Titii^  aAu  haeres  fit  i  Verum  ubi  hre* 
*^  vi  impetrato,  4^  morte  antecejfotis  inquirendum  curat  quia 
'^  Sen^onio  haeres  fit,  et  clameo  leu  peiitionc  exbibita  petit 
*'  ut  declaretur  I'e  haeredem  efle  Setjtptomo  cum  haeres  proxi* 
^  mus  Thiifit,  eo  cafu  nee  adit  nee  ei  propofiiam  eft  ullam* 
'*  uifi  SerHpronii  baereditatem  adeundi.  An  vero  7i/»  fit  bae- 
**  res  ioquiritur  tantum  obiter,  et  t^nqnam  de  qnalitate  prae* 
^  ambula  ;  fine  qua^  Semprwuo  provifionis  haeres  efle  noQ 
^''poreft;  noQ  veroutTi/ii  baereditatem  adeat,  et  ei  baerea 
^  adu  fit:  fufficit  enim,  ut  fuperius^  difleruimus,  ut  Titio 
'*  hxres  fit  fanguinis  et  habitu :  Adeo  in  jure  iidcm  afius  ex 
^  aoitno  et  fine  divcrfo  plerumque  divcrfos  habent  et  lbrtiuD« 
**  curcffcduSt 
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Qliafi.  14.  Nihil  quidem  a  religione  judicantis  magis 
'*  alienum  eft  quam  Hfoir^ireXn^ta  ea  divino  et  omni  jure 
**  vctita  tcgre  tamen  vitatur;  et  quod  de  Afar/^  et  Venere  ti 
**  At  Ffl/cYim  vinculis  occultia  fed  teiiacibus  in  f^bulift  eft>  ve- 
rum eft  de  affedibus  animtim  impedientibus  ne  verum  et 
juiliim  cemcre  poific^  imoubi.lexcu:egttkha6d..deefl,  in*. 
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^*  tcrdom  iaftar  Lefiiay  colore  aliqno  co  torqtiecur,  x^t  aflec" 
^<  tns  ivipelUc :  Ubi  aocem  lex  aur  regola  deeft^  fibi  homines 
''  IcK  funt)  uc  ait  apoftolas,  (enfo  maituii]  diverfo  3  cc  ju- 
<*  dicantii  pro  lege  affcftui  gratificandi  arbitriom  fibi  [>er- 
^  miiraai  arhitrantur.  CuraDdum  itaqoe  quancum  fieri  po- 
^*  cefty  ne  arbitrio,  legibus  et  Judiciae  iDvifo,  locus  fit.  Licet 
<^  aotem  (it  hdmonomia  in  ipio  DomtDe  Haredis,  ec  materia 
^  aK>oeps  et  arbicraria ;  urram  hasres  de  eo  qm  eft  adu  hx- 
^  reSf  an  de  eo  qui  hal^cu  et  fanguinis  hxTtn  eft  tancom,  in- 
«^  ielligenduoi  0c:  Arbitrium  tamen  videcar  iftis  regulis  fub-* 
"  ftriogi  et  cocrceri  poflc. 

**  tfn&i  Ubicunque  akerias  haeres  ad  alterius  hasreditatem 
^'  vocatuf,  fatis  eft  eum  alteri  haeredcm  ede  habitu ;  utque  ei 
*'  facukas  et  jus  fit  adeundii  (i  velit  et  profit^  non  vero  ne- 
*'  ceilitas  fi  nolit  auc  noceat. 

**  2d0f  TuM  materia  fubjefia  torn  id  quod  agitar  molcum 
^  infpicitur :  Immateria  igitur  noo  fucceflbriay  ubi  mentio 
**  fie  haeredisy  nee  agitur  ut  ftkccedat  fed  ad  alium  finem-et 
^^  efFedlDoa,  imelligeitdus  eft  femper  h«res  habitu,  non  a6lu ; 
^*  e,  g.  In  tabulis  nuptialibus  feu  contraAu,  qoem  matrimonii* 
^  alem  dicimus,  fynalagma  eft,  et  mutua  uhro  ciiroque  obli" 
''  gatio;  fponfo  eniift  de  dote ;  fponfsde  doario  cavetur;  et 
^  liberisde  fucceffiones  Quia  vero  obligatio  fine  adione  et 
**  executione  inanis  effet,  ncc  uxor  ncc  iiberi  fob  poteftace  et 
^  ferula  mariti  futuri,  contria  eum  agere  queunt;  ideoclaufula 
«^  executiva  introduda  eft|  qua  cavetur,  ut  a&io  et  executio 
*^  competat  nccefTariis  quibuidam  et  eorum  hieredibus,  ad  ea 
'<  perfequcnda^quae  uxori  et  liberis  ex  eo  contraAu  debentur 
'^  aut  praeftanda  funt,  £0  cafu  fi  aliquis  ex  baeredibus  egerir, 
''  ex  ea  claufula  qua  fiHi  x>on  confulitur  fed  ob  fanguinis  et 
**  ncceflicudinis  vinculum  in  aliorum  rem  officiufn,  et  Idlicitu- 
**  do  ibjungiiur;  ntmo  rationis  compos  nedum  jarifprudens^ 
^<  opinabitur,  eum  fummovendum  nifi  aAu  hxres  efle  ve* 
^  lit ;  et  haereditati  damnofse  fe  implicare,  non  obftante  juris 
**  rcgula,  Officium  nemim  debere  ejfe  dammfum.  Haudaliter 
'^  fentiendum  eo  cafu  quo  decimse  (ut  plerumqoe  fieri  fokbat) 
'^  ad  longum  cempus  locantur  conductori,  ejufque  haeredibus 
*'  et  aHignaiis;  ita  ut  locatio,  durante  vita  conduftoris,  et  fe- 
*^  cundum  earn  triom  hasredum  fucceffive  duratura  et  aequseva 
''  fit*  Hscredes  enim,  cum  quaeritur  quamdiu  locatio  dura- 
**  tura  fit,  intelligontur  qui  fanguinis  et  habitu  hsixdes  funt, 
'^  licet  non  z&u :  Si  enim  (uc  fcpe  evcnit)  locationis  jus 
''  cefTum  fucrit>  nee  ad  hasredem  pertineat,  baud  credendam 
^^  tres  haeredes,  jure  alitnato^  in  aliorum  rem  alienand  hae- 
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'^  redei  fore  aAu,  et  adtturos  z  Cunaque  locacio  fit  condoAo*- 
ri,  hjeredibus  et  affignacis^  durante  tot  bxredttm  vita,  son 
agitor  ut  penes  b'tercdesjos  iftud  Temper  futurum  fit,  fed 
ot  five  fie  pcDcs  bsredcs  five  finguJarts  fuccenbrcs,  ot  ejinr 
^'  duracio,  com  ex  natura  locattonis  perpetua  efle  nequear^ 
''  defitiiatur  ex  vita  trium  baeredum. 

Sic  in  judicii?  declaratoriis  regis,  noniDtroitos  forte  auC 
aliis  eji^fmodi  et  refciiloriis,  (|uia  non  fuot  aftioncs  rei  per« 
fecQtonae,  nee  lis  aliquid  dan  vel  fieri  petitur,  fed  ageatia 
**  jas  tantum  allcritur  et  declaratur.  Ncccflc  tamcn  eft,  ut 
*'  omnes  qaorutn  iDtcreft  conveniantgr :  Defon&is  iis  quornm 
*^  ioterefie  poterat,  bxredes  corum  neceflario  citatidi  funt : 
*'  nee  DeceUe  taznea  eft  ut  fint  bxredes  ad»,  et  vel  adeaDt  vel 
*^  repudiant. 

pioy  *^  Ubicitnc^ue  b^redibus  fanguJDiS|  confalicur,  cave- 
^'  ttir^tameo  ne  aAu  bstredesfint;  ne  adeundo  Htibos  aut  de- 
bicis  haerecKtarie  fubjaceant :  JEquivbcucD  hxredis  nomeo 
dc  eo  qui  proxiinus  ei  babitu  baeres  fit  intelligendum  eil^ 
'^  exeroplQin  fmt  iofi^ne  in  ea  cujus  fupcrius  mcmiain^s 
**  fafti  (pccic,  com  fctz.  Fratcr  adhuc  libcris  orbus,  fratrc 
'^  parom  frugi  aut  prodigo;  ideo  eo  prxterito,  fracris  haere- 
^  dc9  fefignationc  fa£ta  fibi  fi  non  agnofcamur  liberi  baere- 
*^  des  fttbttkuit ;  Veritas  ne  fi  frater  faccederet  etiam  fua  prx>* 
**  funderet. 

'*  Lllud  qaoque  addi  poteft*  quod  inftrumentis  fponfalitiis 
^  com  vir  ad  fecuoda  vota  convolat,  iJEepius  harrcdibus  pro* 
^  fptdtur ;  ut  a  fpoafo  terrs  et  praedia  deotur  vel  acquirantur^ 
'^  aot  ut  certa  pecuniar  fumma  collocetur  fub  ufuris;  et  tcr^ 
'<  rarum  aut  ex  iis  annui  reditus  hypocbeca :  Sed  ea  lege  ut 
**  penes  coojuges  ufusfrudus  tantum  fic^  haeredes  vero  ex 
<'  conjugio  feodum  et  proprietas  ;  ut  fuperiore  iia  ifto  cafu  li« 
'^  quet  id  agi,  Be  bxredes  patri  fuccedant  cum  ex  priore  ma- 
'<  trimoDio  iiberos  forte  babeat  aihacredes  in  uoiverfum  futu- 
'<  ros:  Liberi  vero  ex  fecundo  matrimonio  in  terrarum  aut 
^  annui  reditus  feudum  ex  p^fto  ipfis  xronceflum  fuccedere  ne- 
*^  queaot,  cum  penes  pacrem  baud  futurom-fit:  £a  ig;itur 
^  ioterpretatio  fieri  debet  ut  id  quQd  agitur  et  aAus  vdeat^ 
"  et  evitetur  abfurdum  ;  maximum  auiem  foret  fi  miod  una 
<'  via  prohibetur  aut  cavetur  alia  eveniat :  et  dum  Charylnlh 
^  evitatur/  iucurratur  ScyUa  non  minus  exiiioia. 

"  ^afi.  15.  SuPBRius  rcfpondimus  TiUum  cjufque  hxre^ 
^  des,  Skmprmo  in  Chirographo  fubfiitutos,  ei  hasredes  e(ie 
«  provifiouis :  ^wercndum  an  SetnprQtm  creditoribus  tene* 
'*  aniur/  Et  quidcm  diccndum  eft  eos  tcucri  et  obnoxios  eflc; 

'*  Dam 


156  Doubts  and  ^eftions  in  Iatw^ 


**  nam  otnnis  baereditas  etiam  panicularisy  etin  chirogripho^ 
''  pracdioy  auc  alia  re  particulari,  caceous  eft  ibcceffio  id  UDi- 
*^  verfum  jus;  fccuodum  haereditatis  dcfioiuoDcm  :  Ut  nedom 
^^  comipoHa  fed  incommoda  et  onera  ad  eum  pertincanC 
**  ec  redundcDC,  fed  quatenus  dcbitis  fabjaceat  et  oneri- 
*^  bas  :  Quseftio  difficUior  nee  Icves  momenti  eft,  et  alio 
^'  forte  loco  ubi  de  hxredibus  talltae  et  proviiloDis  et  aliia 
<'  pardcuUribus  hacredibus  agetur,  magis  opportune  ventxla* 
^*  bitur/* 

S.  This  Latin  Trcatife,  being  no  doobt,  digcfted  by  the 
Author's  fecond  and  heft  Thoughts,  and  no  lefs  accurately  ex* 
preflcd;  there  muft  remain  little  to  be  obferved  thereon  :  Yec 
a  few  Things  may  be  noticed. 

The  Au^uior  ftatesihc  Cafe  of  a  Bond  taken  by  Sempromus, 
to  himfelf,  and  tailzieing  of  him  by  Dcceafo;  to  Thius  his 
Son,  and  his  Heirs  and  Affi.gnies;  with  Power  (neverthelefs) 
to  SemprofttUSy  to  uplift  and  difpofe  by  h^mfelf.  And*  that 
the  Fee  of  this  Bond  belongs  to  Sempromus,  is  clear;  io  that 
he  might  have  difpoled  upon  it  in  his  Life^  without  a  fpecial 
Provifion.  And  it  is  further  thought.  That  it  (hould  tranfmit 
to  the  Son  Titius  by  a  general  Service :  But  then  the,  Queftion 
is,  li  Sempromus  may  teftate,  or  difpoiie  it  on  Death-bed? 
Andy  no  doubt,  l^itius  the  Subftitute  would  be  preferred  l>oth 
to  his  other  Heir  and  his  Executors.  And  funber,  his  exprefs 
Sabftitution  may  be  thought  to  prefer  him  fo  as  neither 
B.eli6l  nor  Bairns  could  here  claim  an  Intereft ;  but  flill  I  muft 
think,  this  Sum  and  Bond,  being  moveable,  likewife  tellable: 
I'or,  no  d6ubc,  the  Meaning  of  our  old  Law,  7hat  a  Man  may 
do  nothing  on  his  Death^bed  to  the  Prejudice  of  ^ns  Heir,  was, 
to  preferve  his  Lands  and  Heritage ;  but  could  not  be  mcaned, 
that  eoipfoj  that  a  Man  did  fubftitute  to  himfelf  a  certain  Per- 
fon  in  a  moveable  Bond,  he  (hould  have  no  more  Power  to 
diipoue  upon  it  on  Death^bed,  or  teftate  upon  it.  Befidcs, 
that  we  may  fuppofe.  That  Titius,  Jicre  fubftitute,  is  not  the 
Heir  for  whom  the  Law  provides  ;  and  therefore  it  appears  to 
me,  more  reaionable,  that  Deftinations  ihould  hold  as  they 
are  intended,  but  not  change  the  Nature  of  the  Thing.  And 
thus,  in  this  Cafe,  I  hold  the  Bond  to  be  moveailei  but  dif- 
pofa.'le  both  inter  vivos  and  on  Death-bed  by  Sempror^is,  yet 
lb  as  Tliius  ifaould  flill  be  preferred  to  all  other  Heirs  or  £xe* 
curors,  or  even  to  Reli^  and  Bairns,  who  fuccced  only  by 
Law.  And  it  may  be  thought,  That  Sempronius  not  difpo- 
iing,  Ttfius  {hould  fucceed  by  virtue  of  his  bare  Nomination  } 
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and  fb  he  trould  in  tfae  CivU  Law  .•  But,  it  may  be,  we  would 
reqoire  a  general  Service ;  yet  this  Service  fliould  not  xnake 
THius  liable  to  Debt  as  Heir^  but  alleoarly  in  quantum.  But 
further,  THius  fucceediog^  and  then  dying ;  it  may  be  thought^ 
That  the  Sum  (hould  tall  to  his  Executors  as  Heirs  in  mobu 
tikis,  and  fo  be  tranfmitted  by  Confirmation,  notwithftandiDg 
k  came  to  Titius  by  a  Service.  Thefe  Things  may  be 
thought  iingnlar ;  but  the  Bond  being  moveable,  as  faid  is,  lU 
is  confequent. 

Thb  Author,  in  his  third  Qaeftion,  refolves.  That  Titius 
focceeding  as  a  Subftitute,  cannot  charge  fummarly  on  the 
Bond:  But  now  thefe  two  are  cooiiftent,  by  the  Ad  15. 
Par.  1693. 

In  the  fourth  Queftion,  the  Author  will  have  the  Bond  to 
be  hereditary,  becaui'e  of  the  Subilitution ;  and  not  only  fo 
in  the  Pcrfon  of  Semproniuj,  but  likewifc  in  the  Perfon  of 
Titius^  But  this  proceeds  only  on  the  Miftake,  as  if  there 
could  not  be  a  Suoftitution  in  Moveables;  and  as  if  a  Subfti^ 
tntion,  e&cluding  indeed  (but  not  exprefsly}  Executors,  flioold 
therefore  make  the  Bond  heritable.  Whereas  Heritable  and 
Moveable,  (houM  firft  be  defined  by  their  proper  Chara&ers ; 
and  then  the  Tranfnnffion  (hould  be  accommodate.  For,  it 
appears  noways  reafonable,  that  the  Manner  of  the  Tranfmif- 
fion  (hould  change  the  Nature  of  the  Thing.  And  might  it 
not  juftly  appear  abfurd,  il  Titius  the  Subftitute  having  a 
good  Land-eitate,  and>  it  may  be',  nothing,  at  lead  no  Money, 
moveable,  except  the  forelaid  Bond ;  if  the  fame  (hould 
tranfmit  to  his  eldeft  Son  and  Heir,  not  to  his  younger  Chil<* 
dren  ?      * 

The  fifth  Queftion  on  the  fame  Bond  is,  Suppofe  Sempro^ 
tms  takes  a  Bond  of  Corroboration,  wh^her  from  the  fame 
Debtor  or  a  correus,  perinde  eft;  if  in  the  Bond  of  Corrobora- 
tion he  makes  the  Subftituiion  to  Gmts.  Then  it  is  viGble* 
that  he  (Irikes  out  Titius^  as  if- he  had  afligncd  the  Money  to 
Gtius,  But  if  the  firft  Bond  had  been  heritable  by  Infeftment, 
a  poilerior  Bond  of  Corroboration,  changing  the  Sjabftitution^ 
to  Qdus^  might  have  made  more  Difficulty,  and,  at  leaft,  put* 
Gaius  to  an  Adion. 

The  fixth  Queftion,  fuppofes  the  Bond  to  Seniprmms  to 
be  hereditary  by  Infeftment,  but  the  Bond  of  Corroboration 


158  D^htj  and  "Sltfejliom  in  Law^ 

to  be  taken  by  him  exprefsly  to  hit  Esecuton  :  And  it  ap- 
pears thereby^  that  he  makes  void  Semfrmmu*%  Sobftitution, 
tod  the  Executor  confirnnng  woiild  he  preferred  to  the  Sum ; 
but  yet  he  cannot  have  Right  to  the  heritable  Security  in  the 
firft  Bondi  unlefs  he»  by  way  of  Action,  compel  Sin^romu*% 
Heir  to  denude  in  his  Favours,  or  at  leaft  adjudge  from  him. 

Th%  feventh  Qpeftion  puts  the  Cafe,  That  Semfromtu  had 
feverals  bound  to  him,  and  takes  a  Corroboration  from  one  of 
them  only,  and  therein  changes  the  Subftitution  to  Gams. 
C^ius  may  certainly  have  the  benefit  of  the,  firfl  Security, 
either  by  purfuinjr  all  bound  in  it,  or  forcing,  for  Formality, 
the  Heirs  of  litiui  his,  firjl  Subfiitute,  to  affign  him  againft 
them.    But  this  is  but  a  Formality. 

In  the  eighth  Queftion,  the  Author  takes  Notice,  That  the 
Bond  to  Sempromu  appears. to  be  (till  mweable,  according  to 
ihe  D^jMtian  of  heritable  and  moveable  Bonds,  contained  in' 
the  Aas  of  Parliament ;  and  therefore  moves  a  Doubt^  Whe- 
ther it  Ihould  tranfmit  to  the  He\rs  of  the  Executors  of  the 
Subftitute  Tttiuj,'^  And  he  iliinks  that  becaufe  the  Subfiitution 
pf  Tuiuj  to  Sempronms  makes  it  heritable  in  his  Opinion, 
therefore  it  (bould  be  heritable  in  its  Tranfmifllon  from  Tkius 
to  his  Heirs,  and  not  to  his  Executors*  as  this  Cafe,  though 
omitted,  had  been  even  defined  by  the  AA  of  Paaliimeut. 
But,  all  this  appears  to  be  gratu  dUhim,  and  the  truer  Account 
of  diis  Matter  is  above  given  in  the  fourth  Queftion. 

The  muh  Queition  Ihews  why  Tutus  the  Subftitute  mnma* 
tlm  muft  be  fervcd  to  ScmproniuSy  although  he  judges  that  it 
cannot  make  Titius  further  liable  as  Heir,  mji  in  quarttum  ei 
obvenit.  But  wliere  the  Bond  is  fimple,  it  is  but  from  the 
Conta^on  of  the  F<iudal  Law,  that  a  Service  is  required  to 
tranfmit  it  to  Tmus^  when  exprefsly  fubftitute,  and  though,  if 
the  Bond  were  hereditary  by  Inlieftment  in  the  Perfon  o( 
Sempronms,  there  might  be  fome  Reafon  why  the  real  Right 
could  not  tranfmit  to  Titius^  though  fubilitute,  without  a 
Service  ;  for  here,  we  muft  be  feudal.'  yet  even  in  oihei^ 
Cafes  a  perfoiial  Bond  may  more  eafily  tranfmit  than  the 
fame  Bond  made  heritable  by  Infefcment.  Thus  in  a  Claufe  of 
Conqtieft  where  Money  and  Goods,  and  not  Lands,  are  the 
only  Subjcdts,  the  Bairns  or  Heirs  of  the  Marriage  arc  allowed 
to  purfue,  even  without  a  Service.  But,  paffing  this,  put  the 
Cafcj  That  Tims  die  before  Sempr^tms,  then,  even  where  the 
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Xdnd  19  bt)t  fim^c  and  perfonal  there  ap|>eari  moreReilbn 
that  Tbiut^s  Heir,  fince  be  was  not  nomhuaim  fubftitate^  (hould 
be  at  leaft  ferved  Heir  in  general  to  Semprenku, 

Question  tentb^  The  Author  ftill  thinks  TWu  the  Sob* 
ftitute  muft  be  Heir :  But  then  he  leflens  the  Matter^  Tt)ia€ 
there  needs  no  Service^  feeing  if  the  Subltitute  crave  the 
Money  I  it  is  in  Place  of  an  Admon^  and  no  further  is  needful 
fiDce  clarc  cmftat  by  the  Bond,  that  he  is  fubftitute  to  Sim- 
prmus.  But  then  had  it  not  been  as  good  to.  have  (aid;.  That 
the  Suhftifution  is  fufficient  without  an  Mitim  or  entering  to 
be  Heir  i  For  thus,  the  Hazard  of  Reprefentation  had  teen 
falved ;  and  yet  it  is  certain,  that  7itms  will  be  liable  to  Stm^ 
pramush  Creditors  in  quantum ;  or^  that  they  will  be  preferred 
to  him. 

But  then  QueOion  eUvemh,  the  Author  fliews  the  Di& 
ference  why  in  the  Cafe  of  an  heritable  Bond  and  Infeftment, 
the  Subdirute  muft  be  entered  and  ferved ;  viz.  to  compel  ibg 
Superior  to  perfe^  Us  VJght,  But  what  if  the  lofeftment  wene 
oaiy  holden  of  the  Orancer,  who  may  be  charged  f  Or,  efi^- 
it  be  holden  of  the  Superior,  might  it  not  witbont  any  mat 
Stretch  be  fuppofed,  that  the  Precept  of  Safine  in  both  Cafet 
did  bear  a  Warrant  to  infeft  both  Sempromu  and  Titiiu  tht 
Sobftitntc :  Bist  this  would  appear  to  be  too  great  a  Novelty^ 
and  therefore  the  accuftoined  Forms  muft  be  obferved. 

QuEsTiQN  twetfik,  Tlie  Author  ftates  the  Cafe  of  Titiur 
the  Subftitute  his  dying  before  Sempr0niuSi  and  how  Tiiim$*% 
Heir  fliould  attain  to  the  Right,  if  be  muft  be  firft  Heif  to 
TiiiUi  aAually  ferved,  and  then  ferve  Heir  to  Semprmius^ 
And  he  inclines  to  think  that  Thhij*s  Heir  (hould  be  here 
underftood  de/igHotive  tantum  \  fo  that  if  *titiuft  Heir  be  fuch 
as  may  be  ferved  Heir  to  him,  though  he  be  not  adually 
lerved,  he  may  be  ferved  Heir  immediately  to  SemprMtM^ 
And  it  appears  indeed  but  reaConable  according  to  Sempromus^$ 
Deftioationj  which  is  ever  priocipally  to  be  attended:  And 
yet  if  fitiks  had  furvived  Stmprpntus  and  the  Right  of  the 
Bond  had  devolved  to'  him  as  Subftitutc,  1  (hould  think  that 
the  Bond  being  only  perfonal  and  moveable,  as  faid  is,  it 
would  fall  to  Titius  his  Executors,  and  not  to  his  Heirs,  as 
hath  been  above  dKcourfed,  for  Stmpronius*^  Succeffion  is  $nf 
fhing,  and  7itiu$*i  SucceiGon  quiti  another. 
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Qj7ESTiOM  thirteenth^  The  Author  debates  if  eo  Ipfi  that 
the  Heir  of  Tttius  enters  Heir  to  Semprfnius^  he  alfo  mud  be 
conftrued  to  have  entered  Heir  to  liliu$ :  And  he  ref9lve$^ 
That  fiDce  the  apparent  Heir  of  Tttius,  upon  his  Death,  maj 
fenre  immediately  to  Semprmus ;  ihis  apparent  Heir  his  en* 
terin^  Heir  of  Provifion  to  Sempronius,  cannot  be  couftrued  all 
entering  Heir  to  Tttius:  But  thouarh  all  this  Reafoning  ap- 
pears probable,  yet  it  is  ftill  obvious  that  the  Subftitute  ro 
Sem^onius  is  Titius  and  his  Heirs,  and  that  Tititu*%  Heir  ihould 
not  be  admitted  upon  his  own  Aflertion,  but  firft  cognofced 
aa.fuch,  before  he  can  be  allowed  to  enter  Heir  to  Semproniusi 
Bat  as  I  have  f^id,  the  fnppofed  Ocftination  of  Semfrwiui^ 
over- rales  this  Matten 

Question  fiyrttenthy  The  Author  is  very  careful  to  fet 
forth  when  Heirs  are  tQ  be  undcrftood  a^u  fuch,  or  only  de* 
fiputtivi^  that  i$,  fuch  as  may  be  Heirs.  And  the  firft  Cafe  is 
that  which  we  hive  had  in  Hand,  when  a  Man  appoints  a« 
Bother  Man's  Heir  to  fucceed  to  himfelf  as  Heir,  ior  then  the 
other  Perfon's  Heir  is  only  called  deftgnative.  The/eeond 
Cafe  is,  (which  never  Man  doubled)  when  certain  Perfons  and 
their  Heirs  are  named  Truftees  in  a  Contraft  of  Marriage  for 
Execution.  For  certainly,  the  Heirs  of  thefe  Perfons,  are 
not  intended  to  be  fuch  a^u,  but  only  to  be.  undei  flood  bahitu 
et  defignative.  The  third  Cafe  is,  that  of  Tacks  fee  for  the 
Tackfmcu's  Lifetime,  and  that  of  two  or  three  Heirs  there- 
after. The  Heirs  here  are  not  intended  to  be  athi  Heirs  for 
the  Duration  of  the  Xack,  but  only  the  Lives  of  fuch  as  arc 
habitu,  and  may  be  Heirs;  is  regarded:  For  this  Tack  may 
be  affigned,  and  it/Will  endure  to  the  Tackfman  according  to 
this  Reckoning  without  the  adual  entering  of  Heirs.  And 
the  fourth  Cafe  iniinuate  is.  When  Provilions  are  intended  for 
If eirs,  but  fo  as  they  may  not  be  obliged  to  reprefent  the  Per* 
fon  to  whom  they  are  Heirs.  And  in  all  thefe  Cafes,  the 
Author  will  have  Heirs  to  be  taken  dejignative :  And  why  not) 

Question  fiftetnthy  He  inquires.  If  Tttius  the  Subftitute 
and  his  Heirs,  by  fucceeding  to  Sempreni^s,  fliould  be  liable 
univerfally  for  all  his  Debts  and  Deeds?  But  fr/l.  Here  is  no 
SucceiEon  in  univerfum  jus,  and  therefore  not  in  the  Debts 
and  Deeds.  Secondly,  If  Titius  fucceed  by  virtue  of  his  Ko>- 
mination  without  a  Service,  though  the  Author  calls  it  aa 
aditio,  yet  it  is  plain  that  Tttius  (hould  only  be  liable  to  Am- 
fronius's  Creditors  in  juantum  ei  obvenit,  and  fo  may  be  judged 
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of  litiu/s  Heirs  difignative  focceeding  as  Heirs  of  Provifion. 
But  .the  Author  remits  this  Queftion  to  be  further  confidered 
whea  the  CoDdition  of  Heirs  of  Provifion  and  of  Tailzie^  aod 
how  far  they  ihould  be  liable  to  their  PredecdTors  Debts  falls 
in*  In  the  mean  time,  it  is  plain  with  us,  that  the  Heir 
general^  and  Heir  of  Line  (hould  indeed  be  firft  difcufled : 
But  this  being  done,  we.  hold  the  Heirs  of  Provifion  or  of, 
TaiUie  to  be  likjewUe  univerfally  liable  in  fuo  ordine  where 
the  Tailzie  doth  not  make  vpid  the  Debts,  and  this  is  Hard- 
fU^^nou£h.  And  it  ^pears  much  more  reafonable  that  an 
Hcur  0i  Provifion  or  Tailzie,  who  fucceeds  not  in  mnivirfum 
jus  (hould  be  always  allowed,  when  he  comes  xo  be  attacked 
by  Crediioi-Sy  to  renounce,  denude  and  abandon. 

I  HAVE  gone  through  thefe  Queftions,  fet  down  in  hnm 
by  the  Author;  vrithout  ufing  the  fame  Language,  as  judging 
tbp  Remarks  in  ijigUJh  viOxAA  better  fuit  wiui  xhe  rell  (U 
this  Worlju 

Feus„ 

M  T  F  a  Feuar  may  refute  as  in  the  Cafe  of  other  Holdings? 
X  The  DifFerence  being.  That  Feuda  are  teneficia,  et 
invko  hcnefidum  nee  daturnec  retinetur :  Whereas  feus  are 
tjnfhyteufisy  and  upon  the  Matter,  pefpetual  Locations: 
And  as  in  locatwrnhis  either  ad  tempus,  how  long  foever,  the 
Condudor  canoot  renounce;  fo  there  appears  to  bp  wiem 
ra$io  inFeus^ 

S-  Where  all  bygones  are  cleared,  a  Fcuar  may,  no 
Doubt,  renounce :  Whether  the  Feu  be  Ward,  Blanch,  or 
Feu.  And  the  fame  mav  be  faid  of  thefe  Emph^eufes  or  per- 
petual Locations,  if  ]u^2fiii  kenefic^a ;  Albeit  in  an  ordinary 
Tack  or  Location  the  Tackfman  cannot  renounce,"  without 
being  liable  to  the  Locatqi^s  wliole  imerejfe. 

N.  Whether  there  be  Non-enrry  in  Feus,  and  the  Life^ 
rent-efcheat  of  the  Fcucr  doth  belong  to  the  Superior,  feeing 
they  are  not  ptDprie  feuda  f  Au4  yet  it  is  thought  Japium 
ngturanf  feiidi. 

If  thprc  be  Non-entry,  Whether  before  Declarator  the 
6oi>erior  will  have  Right  to  the  retoured  Duty,  which  b  the 
FeO'duty,  befidcs  the  Fcu*duiy  to  himfclf ;  Aud  after  Decla* 
rator,  the  full  Prx^fits? 
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S.  A  Noa-entiy  in  a  Fen.h<^diDgy  if  boc  the  Feihducy  be* 
fore  Declarator ;  but  after  Declarator,  the  fall  Profits.  And 
if  the  Feuar  he  Year  aod  Day  at  the  Horn,  we  never  doubt 
bat  that  his  Liferent-efdieat  wiU  vake  to  the  Superior. 

There  it  a  Qpeftiooi  If  che  Declarator  lhoul4  be  computed 
from  the  Citatioo  upon  the  Sammoas,  4>r,  only  after  Seo» 
fence.  And  of  old  it  was  only  reckoned  afcier  Sentence  %  but 
of  late,  we  reckon  it  alter  Citation ;  as  if  the  Vaflal  were 
thereby  rendered  contumoje:  But  yet  if  he  have  any  reafonable 
Defence  or  Excufe  to  pr4>pone  in  the  Declarator,  the  Lerds 
do  in  Equity  regard  it,  and  make  the  Effeft  of  tbe  Dcclara* 
tor  commence  accordingly. 

Fcuda   Nobilia. 

JJ.    J^EUDA  nobilia  fine  nobilitate  dart  poffunt :  Adeo  ut  aU» 
-^  quis  ab  imperatore  invt^iiri  pojftt  in  ducatu  aut  amitatU^ 
nee  iamin  dux  aut  comes  Jit,     Theu  Befold.  in  litera  I.  18. 
verbo.  Innhabern.  def.  p.  428. 

S.  This  holds  alfo  with  us :  For  chough  a  Creditor  (hould 
adjudge  a  Dukedom  or  Earldom,  that  will  not  either  make 
him  Duke  or  Earl. 

■  -  • 

Fiar. 

N.  I.  \T7 H E N  Lands  arc  difponcd  to  a  Perfon,  without 
VV    Mention  cither  of  Heirs,  or  that  he  is  Fiar  or 
Lifercntcr  J   or  that  they  are  difpooed  heritably  :  ^uaritUTp 
If  he  be  Fiar  ? 

2.  In  Conjunft.fee,  where  there  arc  no  Degrees  of  Subfti- 
tution  whether  is  the  Hufband  or  Wife  Fiar? 

3.  When  Lands  arc  given  in  Coniundl  fee  to  the  Hulbaod 
and  Wife,  and  their  Heirs ;  who  is  Fiar  ? 

4.  If  the  Hulband  be  Fiar;  whether  at  leaft  the  Heirs  be- 
twixt him  and  her,  are  to  be  underftood  his  Heirs;  or  bis 
Heirs  whacrocvcr  ? 

5.  If  l^ands  be  difponed  to  two  Brothers  by  their  Father, 
and  their  Heirs ;   if  they  be  both  Fiars  ex  femiffi? 

b.  If  when  Lands  arc  difponed  by  a  Father  toxwo  Brothers 
and  the  Heirs  of  their  Body  ;  if  one  die  without  Heirs  of  bia 
Body,  whether  it  ht  fuhJHtutio  recifroca? 

7,  When 
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71.  Whsw  Laods  are  cfifpoied  to  Huibaod  and  Wife ^  and 
chcir  Hdrs  of  the  Marriag^  ;  and  thcfe  failzieing,  the  Half 
to  che:«Euftand'3  Heirs^  and  the  other  half  to  the  Wife's  1 
^tferitur^  Whether  the  Huibaad  be  fo  Flar,  that  the  Wife's 
Heirs,  failueing  Hetrs  of  the  Marriage^  will  be  Heirs  of  Pror 
▼ifion*  as  10  the  half  ^ 

S.  Whkh  it  is  incended  that  the  Wife  ihould  be  a  Joinr- 
fiar :  If  the  Right  (hould^  not  be  to  the  Hufband  and  her;  and 
after  their  Deceafe,  the  half  to  tus  Heirs^  and  the  other  half 
to  her  Heirs  ? 

9»  WBarw  a  Right  is  given  to  two  Perfoms,  and  to  the 
kNigeft  Liver  of  tbeni.two,  and  the  Heirs  of  the  longeft  Li- 
ver;  who  is  FiatrJ    And  if  the  Foe  bt^infendenti'? 

16.  WiURM  the  Fee  is  provided  by  Contrad  of  Marriage 
IS  Bairss;  and  accordii^y  a  Right  is  granted  in  the  fore« 
fidd  Tennsy  thene  bdng  no  Bairns  for  the  Time  :  ^writur^ 
When  a  Chil4  is  born,  whether  the  Fee  be  immethately  iti 
His  Pedon  f 

XI.  Ir  it  beiifya&&^minhis  Perfon,  and  thereafter  others 
be  born:  ^aritur^  ^uid  juris f  amd  if  concmfu  faciunt 
farms  r 

I  a.  Iw  Conjonft'-fees  where  there  is  no  Subftitution/the 
Hdrs  determine  the  Fee. 

i^'.  Wh£rb  there  are  Degrees  of  Subilitntion^  the  Perfon 
tvfaofi;  Heirs  fucceed  firft  is  Fiar;  and  all  the  5ubAitutcs 
thereafter  are  Heirs  of  Provilion  to  the  Fiar  by  Progrcfs. 

14.  W»£K  a  Bond  is  taken  to  a  Peribn  and  his  Heirs ;  if 
his  Grandchild  by  a  Daughter  deceafe  having  no  Hfue,  whe- 
ther the  Child  being  fieir^  his  Father  will  fucceed  (o  him ;  aU 
Veit  hi&  Father  cannot  be  Heir  to  the  Grandfather^  and  karcs 
ttkoald  h^' haeres  in/ikuentis  ^ 


S,  If  Lands  were  difponed  to  a  Perfon,  withont  mentioning 
his  Heirsy  and  ndther  bearing  the  Qpaliry  to  be  in  Liferent^ 
Dor  vet  the  Quality  to  be  difponed  hcritablv ;  but  (imply  to  the 
Perion  rmminatimj  This  Would  be  a  fingular  Cafe,  and  might 
appear  to  be  but  a  perfonal  Ufufrud;  nntefs  a  juft  Price  were 
made  appear  to  be  paid:  And  yet  in  plain  Law  it  (hould  be 
repute  heritable,  and  tranfmit  to  his  Heirs. 
'  In  a  Conjuod-fce  10  a  Man  and  his  Wife  and  their  Heir?, 
and  no  faither  Subftitution,  the  Fee  would  be  in  the  Perfon  of 
the  Man,  os^diffuor:  And  yet  if  the  Lands  came  by  the  Wife, 
it  may  be  well  ibOngbt  that  (he  is  the  ^iar  :  For  this  is  a  Spe* 
cialty  :  aqd  the  Caie  is  but  conjeduial. 

But 
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But  if  the  Hufband  be  Fiar  in  the  (aid  firft  Cafe,  and  there 
be  no  Heirs  betwixt  them,  it  u  thought  the  Fee  will  not  go 
to  his  Heir:  For  the  words  feem  to  oe  plain.  But  then  it 
ntud  either  be  caduciary,  or  return ;  neither  of  which  feem 
to  be  intended. 

If  Lands  be  difponcd  by  a  Father  Co  two  Brothers  and 
their  Heirs,  they  appear  to  be  both  Flars  for  their  Halves ; 
!and  chefe  Halves  will  alfo  defcend  to  their  refpedive  Heirrs 
But  being  re,  as  well  as  wrHs  cmgunSi ;  amcurfu  tanfum  par* 
Us  faciunt. 

•  Ir  Lands  be  difponed  by  a  Father  to  two  Brothers  and  the 
Heirs  of  their  Bodies  .*  And  one  dies  without  Heirs  of  his  Bot- 
dy ;  bis  Half  {ho6ld  return  or  fall :  It  is  true^  in  the  Gvil  Lauf, 
a  Legacy  being  left  to  two,  without  adjoining  e^uaUf  betwixt 
them,  they  were  judged  to  be  conjunSi  re  et  verbis  \  and  that 
there  vf^sjus  accrefcetsii  betwixt  them;  and  that  cmcurfu  iatf- 
turn  partes  faciunt.  But  it  is  doubted  if  this  fhould  hold  with 
us,  in  Difpofitions  of  Lands :  For  even  in  the  Civil  Law,  k 
held  only  where  one  of  them  failed  $  but  where  both  once 
/ucceeded^  it  altered  the  Cafe. 

Lands  being  difponed  to  Husband  and  Wife,  and  their 
Heirs  of  the  Marnage ;  which  failzieing,  the  half  to  the 
Hulband's  Heirs,  and  the  other  half  to  the  Wife's;  In  thk 
Evenc,  the  Wife's  Heirs  mufl  iucceed,  as  Heirs  of  Provifioa 
in  their  Half,  to  the  Hulband ;  for  be,  being  digfuor  perfona, 
and  no  other  Specialty,  muft  be  reckoned  Fiar. 

Ir  Lands  were  difponed  to  a  Man  and  his  Wife  equally  be- 
twixt  them,  and  their  Heirs :  They  might  be  thought  to  be 
Joiut-Fiars,  but  verbis  tantum,  fo  that  the  Wife  might  difbone 
upon  the  half.  But  if  the  Difpofition  were  to  the  Huioand 
and  his  Wife,  and,  after  their  Deceafe,  the  half  to  his  Heirs^ 
and  the  half  to  her's:  I  (hould  think  the  Man  ftill  Fiar,  and 
that  the  Heirs  betwixt  them  would  fucceed  to  hsm;  and  if 
none,  the  Wife's  Heirs,  for  her  half,  would  be  Heirs  of  Pro- 
viilon  to  the  Man. 

Whbjn  a  Right  is  given  to  two  Perfons,  and  to  the  longeft 
Liver  of  them  two,  and  to  the  Heirs  of  the  longeft  Liver ; 
tVhois  Fiar?  And  if  the  two  Perfons  be  equal  and  fucceed 
a^hi,  I  would  judge  them  both  Tizrs  coficurju^  but  fo  as  the 
one  may  not  difpofe  without  the  other;  for  in  effctt  they  are 
b6th  Fiars,  and  alfo  both  Liferenters^  But  then  the  longeft 
Uver  will  come  to  liferent  the  whole,  and  his  Heirs  will  fuc- 
ceed after  him,i  partly  as  Heirs  to  him,  partly  as  Heirs  of  Pro- 
vifion  to  his  Conjuna. 

Whek 
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WHEivtheFee  is  provided  by  Concraft  of  Mdrriag^td 

urns,  and  a  Right  accordingly  granted  in  the  forefaid  Terins^ 
there  bdng  DO%aims  for  the  Time:  ^uariUir,  When  k 
Child  18  born.  If  the  Fee  be  immediately  in  hit  Perfen  i  Bat 
jf  the  CoDtraft  and  Right  npon  it  be  provided  to  the  Man  and 
Wife  in  Liferent,  and  to  the  Bairns  in  Fee ;  in  mj  thon^f^ 
thi^  is  bat  Stile,  and  the  Man  is  Fiar,  nnlefs  the  contrary  wdpc 
ezprefsly  provided.  But  fuppofe  it  were  exprelsly  provided. 
That  the  Parents  Ihonld  only  have  the  Lifi^rent,  and  tne  Bairil|i 
Che  Fee,  the  Fee  muft  be  in  pendetai  until  a  Bairn  be  bom ;  and 
when  he  is  born,  he  will  only  have  it  fo,  that  other  Bairns  aif^ 
terwards  bom  will  ihare  with  him,  and  they  will  be  all  eqnal 
Poroioners. 

It  h^th  been  fsdd.  That  in  ConhinA-fees,  the  Heirsi  when 
diey  divide,  determine  the  Fee :  That  is,  if  the  ConjuncMet 
be  to  Man  and  Wife  and  their  Heirs,  the  Man,  as  dignhr,  ii 
in  the  Fee,  rmlcfs  the  Sabftitution  be  to  the  Wife's  Heirsi 
Bat  if  the  ConjonAofce  be  to  two  indifferent  Perfons  and  their 
Heirs,  both  of  them  are  Fiars  and  Liferenters:  And  aft^r  the 
Death  of  the  longeft  Liver  the  Lands  will  fall  to  their  Heirs; 
that  is,  to  their  refpedive  Heirs:  For  even  npen  the  Death  of 
the  firft  of  them,  his  Half  would  tranfmit,  though  with  the 
Bnrden  of  the  others  Liferent. 

Whbrb  there  are  Degrees  of  Subftitntion,  the  Perfoii 
^hoTe  Heirs  are  firft  in  the  Inftitution  or  Subflitution  is  Fiar ; 
and  all  the  after  Heirs  fubftitute  are  Heirs  of  Provifion  to  that 
Fiar. 

A  Bond  is  taken  to  a  Perfon  and  his  Heirs,  fecloding  Exe- 
tmtors :  If  his  Grandchild  by  a  Daughter,  being  once  Heir, 
Should  deceafe  without  liTue,  his  Father  will  fuceccd  to  him : 
For  the  Grandchild,  being  once  Fiar  ^  the  Succef&bn  muft  be 
€X  forte  patris. 


Fiar  J  of  Bonds. 

N.  \  Bond  being  in  thefe  Terms,  To  a  Man  and  Jiis  Wife 
JljL    and  the  Heirs  of  the  Marriage ;  which  failzieing  to 
the  longeft  Liver  of  them  two  and  the  Heirs  of  the  Survivcr : 
Qudsritkr,  Who  is  the  Fiar? 

A  Bond  being  granted  to  a  Hufband  and  his  Wife  and^  the 
longeft  Liver  0?  them  two  in  Conjund-fce ;  and  to  one  of  their 
Sons  exprefsly  named  and  the  Heirs  of  his  Body :  Which 
feilzicing  to  the  Heirs  to  be  procreate  betwixt  the  Hufband  and 

the 
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jf/mritiar^  Whcchor  cbr  Fcse  of  iht  ink  Sum  pcnaooh  to 
the  Hd^oi^  or  w  the  fiMcCua  Soo,  or  »  the  Wife?  H^M 
Mitmuli,  That  the  R%^  of  ■Sorrriino  teniuoatcs  o|n>d  tbe 
Wife  aad  brr  Hcifi,  wUch  fecBt  io  iaport  that  flic  is  Fiw 
a4»9  Aft  CO  tbe  Sod  the  find  Sam  bang  piOTiikd  to  his  Hetn 
io  tbe  hrA  place,  it  feemctb  that  the  rre  fliould  peitadD  to 
luxB  ;  fecix^  ibeBein  of  hb  Body  are  bd  Inccecd  in  the  firft 

fe;e,  and  me  Fee  of  Moocy  (as  it  is  fad  of  the  vfufrm&us  of 

Aod  pi^perly  chat  is  faid  to  be  Property  which  bdoogeth  tot 
J^erfea  aod  defccmhab  to  hb  Hdnr  And  yet  it  is  tboi^ht  thai 
the  Fee  of  the  (aid  Sam  doch  betong  to  the  Hufband,  in  re* 
fydBi  the  Money  being  bia  own  was  IcDt  b^  bim-  in  Behalf  of 
biDfelf  aad  the  foreiaid  Perfoot:  Aod  albat  when  a  Bbnd  ife 
ooooaved  iiin|dy  to  a  Hnflmid  aod  his  Wife  vol  Conjoad-feev 
aod  to  her  Heirs  aod  Affigoies^  the  n  Fiar ;  for  the  Reafoa 
ibreuud^  that  it  is  to  beloog  to  her  and  her  Heira  only.  No- 
venhckis  when  there  is  divers  Degrees  of  Snhftitntion  of  Heh^ 
of  divers  Perfons  and  of  a  Wife  in  the  laft  place,  thr  Perfoa 
iKbofe  Heirs  arc  proviifed  for  in  tbe  firft  place  ongjht  oa  be  u» 
derftood  to  be  Fur :  Aod  thefe  m  JeeunHs  tebms  and<  in  a 
more  remote  Degree,  to  be  only  Heirs  of  Proviiion  failaiesng 
tbe  kyrmer :  And  if  the  Son  had  furvived  or  his  Heirs, it  is  abfurd 
that  they  ihould  be  Heirs  to  their  Mother  and  not  to  tbdr  Fa* 
iber ;  and  that  the.  Mother  bcii^  Fiar  ihould  have  Pbwer  to 
difpone  of  the  Sum  in  Prejudice  ofher  Hufband's  Children.  And 
albck  the  faid  Son's  Heirs  be  &rfl  named,  yet  it  is  thought  that 
ho  is  not  Fiar,  feeing  he  is  to  be  Heir  of  Provifion  oo  his  Fa»  , 
ther  :  As  if  an  Infcftment  were  granted  to  his  Father  and  Wife 
lA  Coojun^S-fee ;  and  faikudng  of  them  by  Deoeafe,  to  a  cer^ 
tain  Perfon  their  Son  and  the  Heirs  of  his  Body :  The  Son  ia 
that  Cafe  would  be  Heir  of  Provifion. 

A  Bond  being  granted  to  a  Man  and  bis  Wife  and  longed 
Liver  of  ihcm  two  and  their  Heirs ;  and  the  Wife  having  lur- 
vivcd :  ^aritur,  If  fihc  will  be  Fiar  of  the  faid  Bond  i 

A  Perioo  having  infcft  his  Creditors  for  Security  of  Dcbta, 
and  while  they  bo  paid  refiiecVivcly :  Qjusritwr^  quatenuj  they 
are  Fiars  whether  tn/olidum,  or  €X  pa/U^  And  ipui  parte  f 
^jtffotidetur^  They  arc  Fiars  proportionally,  and  ex  pane 
rffeiring  to  their  Debt. 

S.  A  Bond  being  taken  in  thefe  Terms  to  a  Man  and  his 
Wife,  and  the  Heirs  of  the  Marriage:  which  failzieing  to  the 

longeft 
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longeft  Lhrer  and  the  Hem  6f  die  Sorvivtr.    i  ftill  think  At' 
Mam  Fiar  and  the  Wifeonly  Uferenter ;  and  that  io  cafethem* 
be  no  Heirs  of  the  Marritfe,  and  ibe  hmw,  her  Hein  will 
be  Heirs  of  Provifion  to  the  Man. 

A  Boad  beiog  granted  to  a  Hdbaad  and  Us  Wife,  and  the 
IcKigeft  Liver  in  Conjund-fec,  and  to  one  of  their  Sons  ex« 
preirij  named,  and  the  Heirs  of  hi^  Body ;  vhicfa  faii»esBg^  tm 
the  Heirs  to  be  procreate  betywixc.Hufrand  and  Wife ;  wfaichiait* 
zieio^-  to  .the  Wife's  Heirs  and  Afignies,  whether  doth  the  Fee 
of  this  Sum  pertain  to  the  Halband*  <or  to  the  forefaid  Son,  of  to 
the  Wife.  And  it  is  thought^  that  the  Money  being  the  Ha«- 
(land's,  the  Fee  is  ftili  in  his  Peribn,  and  the  Son  mnit  fQC<tee4 
to  him  as  Subftitute.  But  (ince  the  Wife  here  hath  an  equal 
Intereft  with  the  Hniband  in  all  that  proceeds,  and  that  the 
firft  Oiftini^icm  betwixt  them  is  to  int  Wife's  Heirs.  U  uof 
be  thought  it  gives  her  the  Fee,  for  if  a  ]K.i^ht  were  to  a  Man 
and  his  w'ife4nCon}uuft-£oe^  and  to  the  Heirs  to  be  proereate» 
not  betwxt  them,  but  betwixt  two  abfolnce  Strangers,  whidi 
failzieing,  to  the  Wife's  Hdrs,  the  Wife  may  joftly  be  thoogbt 
Fiar.  But  this  laft  is  not  caAble,  and  the  Man's  Dignity  ia 
the  firft  Cafe  i^  (bll  more  eminent. 

A  &ind  being  granted  to  a  Man  and  his  Wife,  and  longeft 
Liver  of  them  two,  and  their  Heirs,  •  the  Wife  (brvivbg,  is 
only  Liferenter,  and  the  Fee  is  io  the  Man^  Perfbn. 

When  Creditors  are  iofeft  for  Security  of  their  Debts  they 
appear  to  be  Fiars  propoittonally. 

Fiarj  in  Tailzies. 

N.  "D  Y  a  Contraft  of  Marriage,  Lands  beinj;  given  in  To- 
J3  cher,  and  the  Right  thereof  fo  conceived,  that  they 
were  difponed  to  the  Husband  and  the  Gentlewooian  in  Con- 
jun A  fee  and  Liferent,  and  to  the  Heirs  of  the  Marriage; 
which  fail^eing,  to  the  Heirs  of  the  Husband  bis  Body  in  any 
other  Marriage ;  which  failiieing,  to  the  Woman's  Heirs  and 
Affignies  whacfomever :  Qu^rittir,  Who  is  Fiar?  Answer, 
Thai  there  is  but  one  Degree  of  Su|>ftitMtion,  (viz.  failzieing 
the  Heirs  of  the  Marriage,  the  Woman's  Heirs)  the  Woman 
is  Fiar  ;  bccaufc  res  perttnet  ad  ms  quorum  haredibus  provitUtur  j 
But  where  there  are  divers  Degrees  of  Subftiturion  (as  in  this 
Cafe)  the  Husband  {cujus  haerediius  rnaximt  profpicitur)  it  is 
thought,  ftiould  be  Fiar ;  feeing  not  only  the  Heirs  of  the 
Marriage  gotten  by  him,  bnt  in  the  next  Degree,  his  Heirs  of 
any  qthcr  Marriage  are  (bbftitute  \  and  in  uhimif  tahulh^  the 

Wifrt 
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\^fe*8  Heirs,  and  as  Heirs  of  Pronfion  to  the  Hulband  i 
And  the  Hufbaod  having  given  a  Jointure,  it  is  thought  to  be 
in  Lien  of  .the  Tocher,  and  to  belong  to  him  as  Fiar,  and  not 
asfimple  Liferenter. 

A  Bond  for  a  Snm  of  Money  being  granted  to  a  Man  and 
his  wife,  and  longeft  liver  of  them  two,  and  to  thdr  Hein 
and  Ai&gnies,  fecuiding  Executors:  And  the  Wife  havinefur* 
vived  the  Hulband,  and  a  Bairn  being  likewife  on  Lifeoftheir 
Marriaee :  ^asriiur^  Whether  the  Kelift  will  be  Fiar? 

•  iF.a  Bond  be  granted  to  two  Brothers  in  the  Terms  forefaid, 
and.one  of  them  deceaGng  having  left  Children,  and  the  o* 
ther  furviviflg  having  alfo  Children :  ^u^mtur,  Who  is  Fiar } 

•  5.  When  Lands  coming  by  the  Wife  are  difponed  to  the 
Hufband  and  her  in  Coniunfl-fee  and  Liferent,  and  to  the  Heirs 
of  the  Marriage ;  which  failzieing,  to  the  Hulband's  Heirs  of 
any  other  Marriage  i  which  failzieing,  to  the  Woman'i  Heirs 
aod  Affigoies:  It  u  thought,  the  Husband  is  Fiar,  nam  ijus  hoi* 
ridlhs  maxime  prMcttur-,  yet  the  Lands,  coming  by  the  Wife^ 
aod  her  Heirs  laft,  may  almoft  preponderate. 

When  a  Bond  is  granted  to  a  Man  and  his  Wife,  and 
longeft  Liver  of  them  two,  and  to  their  Heirs  and  Ai&gnies, 
excluding  their  Executors :  Though  the  Wife  furvive,  (he  is 
only  Liferenter,  as  hath  been  faid. 

A  Bond  is  granted  to  two  Brothers,  and  the  longeft  Liver, 
and  their  Heirs,  and  both  of  (hem  haveCbildren*  It  is  th#ttght 
the  Fee  divides,  and  that  the  longeft  Liver  hath  only  the 
Liferent  of  the  whole^ 

FiSlio  Juris. 

« 

N,  ^oritur,  \  Debtor  being  deceafed,  what  way  can  the 

i\  Comprifer  be  infeft?  Answer,  The  De- 
creet of  ReduAion  pucteth  the  Debtor  quoad  the  Creditor  in 
the  fame  Cafe  as  it  he  bad  not  been  denuded  finite  juris* 

S.  This  Cafe  is  not  clearly  ftated. 

Fifcus. 

S.  This  and  the  iliree  following  Titles,  CommiJ&  Fifc§^  Fbi* 
fiiiim^  Fluniina  Publica^  are  only  Citations:  But  JP/iwruai  CeUf 
Jtt^rum  vUf  /wigHntur  in  i^gris  tantmn  mn  itrdfmu. 

V  Forfeitun 
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Torfdture. 

K.  \   Sub-vaflal  being  forfeited,  Whether  his  Majefty's  Do- 
jr\    natar  \yill  have  Right  to  the  Eftate  free  of  Scrvirudes, 
and  Rights  not  confented  tp  by  the  immediate  Superior? 

When  the  Lands  fall  in  his  Majcfty's  Hands  by  Forfeiture, 
or  otherwife  by  the  fupprefling  of  BeneficcSi  or  any  other 
Occafion  ;  if  there  be  V  aflals  holding  of  the  fame  ;  may  he 
difpone  the  faid  Lands  and  Superioniies  \  Ratio  iubitandi ; 
that  a  Superior  cannot  ioterpofc.  Answer,  There  is  a  Dif- 
ference becwixf  Vaflals  holding  originally  of  his  Majcfty,  and 
xhcfc  who  hold  ab  initio  of  other  Superiors :  As  to  the 
firfl:  they  cannot  be  prejudged  fo  as  to  be  put  to  hold  of  any 
other  than  his  Majefty,  and  to  be  more  remote  from  the 
Fountain  :  The  others  are  not  prejudged,  feeing  they  arc 
put  in  ;he  Condition  they  were  in  formerly :  And  as  tlic  for- 
mer Superior  might  have  difponed  the  Superiority,  and  re* 
figncd  ;  fo  his  Majefty  cannot  be  denied  the  fame  Power: 
And  his  Majcfty's  Dilpofition  is  ficiione  juris  equivalent  to  a 
Refignation,  i'ccing  there  is  no  other  Superior  in  wliofc  Hands 
the  King  can  refign. 

If  a  Sub-vaflal,  to  a  Vaflal  holding  of  the  Kingj,  l>e  foifeked 
for  Treafon  ;  will  fubaltern  Rights  granted  by  him  fall  under 
Forfeiture  ?  Seeing  it  is  pretended  that  fuch  Forfeitures  be- 
long to  the  King,  not  as  Superior,  but  jun  corona  f  and  as 
Prince  ;  et  noxa  caput  fequitur:  And  the  King  has  no  Preju- 
dice having  a  Vaflal.  \cl  I  think  that  dieie  Rights  (hould 
fall,  ^ia  nfoiuto  jure  dantis  refohitur  jus  recipient  is  :  And  if 
the  Sub-vafl'al  (hould  forfeit  his  Lands  by  Recognition,  his 
VaflaPs  Right  would  forfeit :  And  it  is  againft  Reafon,  that 
Treafon  btiflg  crimen  gravius^  the  Forfeiture  and  ptena  Ihould 
be  Itvior :  And  Treaibn  is  crimen  feudaU  and  againft  the  King 
as  Superior  Parjiraount :  And  as  the  betraying  of  a  mediate 
Superior  will  import  Forfeiture,  not  only  ot  the  Sub-vaflal  but 
of  his  Vaflals ;  there  is  the  fame  or  greater  Reafbn,  that  Trea- 
fon againft  the  King  (hould  have  the  fame  Effect :  And  the 
Reafofi  that  tl>e  P'orfeiture  of  jhe  Sub-vaflal  (hould  belong  to 
the  King  is,  becaufe  the  Crime  is  committed  againft  him  as 
higlieft  Superior. 

If  the  King's  immediate  Va(ral  (hould  confirm  the  inferior 
Rights,  if  there  be  any  Alteration  of  the  Cafe?  Seeing  the 
King  is  in  place  of  the  Vaflal,  becaufe  the  Crime  is  committed 
againft  the  King  as  Superior,  and  he  (hould  b0  in  no  better 

y  Caiip  ? 
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Cafe:    And  the  Vaflal  if  he  were  to  have  the  Benefit  of  the 
Forfeiture,  could  nor  qucrtion  the  faid  Rights. 

If  a  Perlbn  infcft  in  a  Liferent  be  forfeited  for  Treafon, 
will  the  Liferent  expire  though  he  furvive  f  Seeing  he  is 
ttullus,  and  after  Treaion  doth  neither  tranimit  cuUrnk  nor  ^- 
linqutndo, 

S,  Thb  as  of  Parliament  1690,  intitled  /43  for  Security  of 
thi  Creditor  Sy  Vajfah^  and  Ucirs  of  Tailxie  of  Perfons  forfeiud^ 
hath. made  a  great  Alteration  in  this  Subjed:  But  u  is  here 
reviewed  more  for  Argument's  Sake  than  any  thing  elfe. 

A  Sub-vaflal  being  forfeited;  will  his  Majefty*s  Donatai? 
have  Right  10  the  Ellate,  free  of  Deeds,  not  confented  to  by 
the  immediate  Superior  ?  Or,  If  a  Sub-vailkl  to  a  Vaflal  hold- 
ing ot  the  King  be  forfeited  for  Treafon,  will  fubahern  Rights 
granted  by  him  fall  under  Forfeiture  i  And  it  may  be 
thought,  fioce  the  Forfeiture  here  falls^'f/r/cr^r^/j^  rather  than 
junjeudali^  the  King  (hould  only  have  Right  to  the  Superio- 
rity that  was  in  the  bub-valTal's  Perfon.  And  it  feems  not  to 
be  here,  KffoluU  jure  dantisy  refolvitur  jus  accipientis  ;  which 
niielit  indeed  hoId»  if  the  Sub-vaflal  (houid  forfeit  his  Lands 
by  Kecognition,  to  make  the  fubaltern  Rights  flowing  from, 
him  alfb  to  forfeit;  But  here,  the  Sub-valfal's  Right  is  only 
taken  from  him  per  modum  poena  \  Yet  what  the  Author  fays, 
That  the  Treafon  iy  againji  the  King,  who  is  the  higheji  Superior^ 
did  hold  with  us  to  make  the  SuSalterns  alfo  forfeit.  But  if 
the  King's  immediate  Vaifal  had  confirmed  the  inferior  Infeft- 
raents,  asgranred  by  the  Sub-vaflal  a  me  ;  then  the  Sub-vaflTal 
bad  been  totally  deluded,  and  the  Subalterns  could  only  be 
touched  unlefs  the  Confirmation  had  been  de  me, 

A  Perfon  infeft  in  Liferent,  is  forfeited  for  Treafon ;  though 
by  the  Sentence  he  becomes  nullus  dviiiter,  yet  the  Liferent 
will  forfeit  while  he  lives. 

AT.  A  Perfon  being  infcft  in  TruS,  and  to  the  Ufe  and  Be- 
hoof of  another:  .!^w^a/«r,  If  he  commit  Treafon,  'will  he 
forfeit  the  Right  of  the  Lands  to  his  Majefty  ?  '  Seeing  albeit 
his  Right  be  to  the  Ufe  and  Behoof  of  another,  yet  he  is  Vaf* 
fal  ;  and,  as  the  Frehch  fay,  he  is  homme  vivant  et  confifquant : 
And  there  is  noReafon  the  Superior  (bould  be  defrauded :  And 
the  Granter  of  the  Right  is  to  be  blamed  that  he  trufted  fuch 
a  Perfon. 

S.  If 
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^.  fr  a  PerfiMi  infcft  in  Truft  to  the  life  tnd  Behoof  of 
aoocher,  jbould  he  forfeited ;  unlefe  bis  lofcftmcDt  did  ex* 
preisiy  bear  that  it  was  to  the  Behoof  of  another  tbe  Right 
would  forfeit ;  uotwithftaoding  of  any  other  Deed  afcertain- 
tog  the  Truft.  But  if  the  iDfc&nieot  did  exprciisly  ^ar  /•  tht 
B^mcf,  DotUng  but  tbe  Kjgoor  of  I*  orfeiiurcs  couid  carry  this 
Right. 

N.  Bt  the  En^Sfi  Law,  though  a  PerfoD  difpooe  (or  one* 
VOU8  Ca4ife%  he  is  not  liable  to  warraoc  unlefs  be  he  cxprt&^ 
Jy  bound;  othenvife  the  Acquirer  is  prefi)med  10  take  hjs 
Hazard :  But  wiih  us  no  War raoike  i$  abfokite  Warran-t 
dice. 

S.  With  us,  tn  DirpofitiQos  for  gnerooB  Caufcs,  no  War- 
raodioe^  is  abloUne  Wtrraiidice  :  But  if  grant^  Ipr  hvfo 
mod  Favour,  00  Warrandice,  h  00  Warrandice. 

*  •  • 

'  iVl  S^ioritur,  If  a  Dopatar  to  a  Forfeit  pre  Juts  Afliotn  for 
Exbihitiao  and  Delivery  ^  Eviiknts  i 

S.  If  a  Donatar  to  a  Porfeitiue  ftuve  {terfefte«l  his  Gift;,  Im? 
may,  00  doaht,  purktt  for  ExiiihicioD  Jtfkd  Ddiwery  of  the 
Writs  of  the  Lauds  fedcitcd* 

K  The  Vaflal  of  a  SobjeA  having  gramed  a  fubahern 
Right  to  beholden  hafe*  and  the  £sitBe  not  .beii>g  confirmed 
by  the  mediate  Superior  :  ^uaritUTf  Whether  the  Sub-vallal's 
Right  forelkid,  will  fall  under  the  Forfeiture  of  his  immediate 
Supemor  heii^  forfdted  i  Answer,  It  jsiliought  that  it  wUl 
iali  under  tlic  Fofrfciturc,  inrre^el  that  if  the  Pcribn  forfcUed 
had  committed  a  Ciime  agamft.  bis  immediate  Superior, 
whereupon  the  Lands  wonld  have  recognofGcd  or  forfeited  10 
him,  the  Sub-vairal's  Property  would  have  fallen  under  the 
Forfeiture  ;  and  there  is  Mftdemy  if  not  major  raiio^  in  the  Cafe 
of  Treafon,  the  King  being  Sui>erior  Paramount,  and  the 
Criflfte  agatoft  him  'hc^i^  alio  a  Critue  a^ainft  che  mediate  Su- 
perior ;  there  being  no  greater  Wrong  iliaa  to  be  a  Traitor 
to  the  Superior. 

^wmmtr,  ^iddjurh^  If  the  mediate  Sc^rior  bad  confirmed 
(he  Sub-vailai's^ightf 

^uid  juris  in  the  Caife  of  Forfeiture  for  Treafon  ?  And  if 
^eft  he  a  Diffiereoce  in  the  .Cafe  pf  Forfeitiirc  in  Parliament 
and  before  the  Jullices  f 

S.  A 
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S.  A  Forfeiture  by  Sentence  of  Parliamint  needs  not  be 
declared;  hut  if  by  Sentence  of  Jufliciaryj  it  is  thought  if 
fliould  be  declared. 

N.  Lands  being  comprifcdy  and  a  Signature  being  paft 
vpon  the  Comprifing>  but  do  Infeftraent  oeing  taien  there- 
upon :  Quaritur^  If  the  Debtor  commit  Treaton  in  the  /«• 
terim^  whether  the  fame  will  fall  under  Forfeiture  ?  Answer, 
It  is  thought  that  it  will  not,  feeing  the  Debtor  was  fully  de* 
nuded  j  there  being  no  Vcftige  of  Ri^ht  in  his  Perfon ;  fee- 
ing he  is  divefted  by  the  Comprifin^  as  if  he  had  rcfigned,  and 
(he  Superior  had  accepted  the  Rengnation. 

Quaritur,  ^id  juris,  \i  there  were  only  a  Coraprifing 
without  a  Signature  ?  And  the  Qucftion  may  be  more  gcne- 
rz\y  vi%.  If  in  afl  Cafes  the  Heritor  be  fo  denuded,  that  he 
canDot  pr^udge  the  Comprifer  by  any  Deed  whereupon  Re* 
cog:nition  or  other  Forfeiture  may  follow,  in  favours  of  the 
Superior :  othcrwife  a  malicious  Debtor  may,  of  Purpofc,  do 
fuch  a  Deed  to  prejudge  his  Creditor. 

To  confidcr-if  there  be  a  Difference  betwixt  a  Difpofition 
and  Rciigiiation  accepted  by  the  Superior,  and  a  Comprifing 
whereupon  nothing  has  followed  ? 

///«,  If  the  prclenting  of  a  Signature  on  a  Comprifing  to 
the  Exchequer,  be  equivalent  to  a  Refignatioo  in  the  Supe- 
rior's Hands,  and  accepting  ? 

Jtemy  Whether  a  Cnargc  to  other  Superiors  to  enter  the 
Comprifer,  be  equivalent  to  a  Refignation  i 

S.  The  Author  judges  the  Cafe  of  Lands  comprifed  and  si 
Signature  thereon  paft,  but  no  Infeftment  taken,  to  be  the 

,  fame  with  the  Cafe  of  Lands  refigned  and  the  Refignation  ac- 
cepted, but  no  Infeftraent :  and  that  in  both  Cafes,  the  Debt- 
or or  the  Rcfigncr»comraittingTreafon  in  the  /w/mw,  forfeits 
nothing,  becaufe  totally  denuded.  But  this  is  a  Miftake :  For 
in  thete  Cafes,  neither  of  the  two  is  denuded,  until  Infeftment 
adually  follow. 

Quib  juris,  In  cafe  there  be  enly  a  Comprifing,  but  net  completedf 
can  the  Debtor  by  any  Deed  thereafter,  make  the  Lands  recognofce^ 

.  or  forfeit,  in  prejudice  of  the  Comprifer.  If  the  Compril'cr  be 
not  in  mora,  it  were  hard  that  the  Debtor  could  prejudge 
him :  Yet  in  the  Cafe  of  his  Committing:  Trcafon,  the  For- 
feiture would  have  prevailed.  We  muft  nerc,  as  in  the  Cafe 
of  Recognition,  fuppofe  the  Comprifing  to  be  of  the  leilcr 
Part  of  the  Feu. 

The 
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The  prcfentiiig  of  a  Signature  on  a  CompriiiDg  in  £x- 
"chequer,  appears  to  be  equivalent  to  a  RefignatioD  made  and 
accepted. 

A  Charge  by  the  Comprifer  to  the  Superior  is,  fince  the  Ad 
of  Parliament  1681,  held  equal  to  an  Infcftment,  to  make  the 
CompriiiDg  eflFeduali 

N.  If,  after  a  Pcrfon  is  forfeited,  an  £{late  (hould  fall  to 
him,  as  apparent  Heir  to  any  Pcrfon,  be  being  yet  on 
Life ;  whether  would  the  fame  pertain  10  the  King,  or  to 
the  next  /2rfr,  as  if  he  were  deceafed  i  Seeing  he  is  nkllm^ 
being  forfeited,  and  is  not  in  a  Capacity  to  be  apparent 
Heir. 

If  a  forfeited  Perfon  have  Children  that  arc  anti-naii^ ' 
whether  or  not  will  they  be  prejudged  by  their  Father's  For« 
feiture  as  to  any  Capacity  or  Eftate  belonging  to  him? 
Whether  will  they  fuccecd  to  their  Grandfather  or  any  Re- 
lation opon  the  Father's  Side  ;  feeing;  their  Blood  is  corrupt- 
jed,  and  they  cannot  rcprefent  their  rather,  being  mdius^  as 
faid  is  i 

S.  A  Perfon  is  forfeited,  but  dill  on  Life,  if  an  Eftate  Ihould 
in  that  inttrim  fall  to  him  as  apparent  Heir,  though  he  be  ovi  • 
liter  mprtuits,  and  not  in  a  Capacity  to  be  ferved ;  yet  with  us^ 
the  firft  would  have  claimed  the  Eftate. 

There  is  no  DiiTcrence  with  us,  betwixt  the  anu-mui 
and  the  poji-nati  in  the  Cafe  of  Treafon  committed  by 
the  Father:  For  the  Diihabilitation  of  Children  is  not  tx 
tradtui.  Bat  it  is  the  Rigour  of  the  Law  that  taints  all  the 
Blood.     . 

N.  A  Perfon  having  married  an  Herctrix,  and  being  there- 
after forfeited :  ^iaeritur,  If  the  Blood  of  the  Children  be 
fo  tainted  and  corrupted,  that  they  cannot  fucceed  to 
their  Mother  ?  2doj  If  the  Mother  Ihould  not  difpone  in 
her  own  Lifetime,  Whether  her  Eftatc  will  fall  to  the 
King  by  the  Incapacity  of  the  Children,  being  her  apparent 
Heirs? 

An  Heretrix  being  Wife  to  a  forfeited  Perfon,  if  as  long 
as  he  liveth,  the  King  will  have  Right  to  the  Mails  and 
Duties  juTi  mariti  ?  ido^  If  (he  may  difpofe  of  her  Eftate 
without  his  Conient,  feeing  he  is  nuUut  in  Law  :  And  yet  is 
her  Hulband,  the  Marriage  not  being  diflblved  with  the  For- 
feiture > 

S.  If 
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5.  17  a  Man  htviog  Chilrireo  bjr  pcn  Hdrefsj,  come  to  be 
Corfcited,  the  Childreo  muft  be  rebabiixtase  before  they  caa 
fuccecd  to  chcir  Mother,  but  it  were  great  Rigour  to  vdbib 
t0  rehabilitate  tbem.  Thos  the  Ua&aiid  o1  an  fiekefs 
bdng  forfekedf  his  Jsa  marki  and  alio  Coartefy  falls  to  thie 
King.  But  whether  (he  might  diipoae  the  Fee  •without 
her  Hufband's  Confent,  in  cafe  of  his  furviving  the  For' 
finture,  may  be  doubted ;  but  there  appears  no  Law  ia  the 
ccmtraiy. 

JVL  A  Father  having  diipoacd  his  £ftate  to  his  Sob,  widi 
ReverdoD  and  Po^^er  cither  to  redeem  or  difpone  :  ^juari<* 
tur,  If  the  perional  Faculty  may  ^  notwithitauding,  be  x:oxa- 
prtfed  doring  the  Father's  Life  -,  and  may  be  oied  even  after 
the  Death  of  the  Facheri  There  is  the  i'aiue  Queftion  as  to 
Forfeiture. 

/■ 

S*  Where  a  Father  dirponcs  to  his  Son^  ^ith  a  Power  re^ 
lerved  to  aiter,  the  Lands  may  he  compriied  from  the  Fatbcv 
by  a  Creditor,  and  fo  he  would  alio  forfeit  them  ia  the  IZafeof 
Treafon. 

N.  A  Woman  being  Heretrix  of  Lands  in  St§tkmi\  and 
tjhe  fame  bei^g  tailzied  to  the  Heirs  of  her  Body  ;  which  faiU 
ifngy  to  certain  other  Heirs ;  with  the  ordinary  Claufes  irri* 
unt,  that  (he  and  they  fliould  not  have  Power  to  prejudge 
the  Tailzie;  ^uantury  If  her  Hufband  being  forfeited, 
the  Blood  be  lo  corrupted,  that  her  Children  cannot 
iuoceed,  and  if  their  Inter^efL  of  Sooceffioa  will  fall  (o  the 
Xing  ? 

£•  It  is  already  anfwered,  that  the  Children  of  an  Heirefs  in 
the  Cafe  of  their  Father's  Forfeiture  muft,  and  alfo  ihoiald,  be 
rehabilitate,  that  they  may  iucceed. 

N.  If  a  Tack  fet  for  an  onerous  Caofe,  and  for  Payment  of 
Debt,  will  prejudge  the  Donatar  to  rtic  Forfeiture  ? 

The  Creditor  having  an  Afiion  of  Rcduflion  corapelontto 
him  for  reducing  an  Infcftment  as  being  in  defraud  of  him  ; 
if  thereafter  the  Debtor  thould  be  forfeited,  and  she  Creditor 
reduce  the  faid  Right;  what  way  (hall  he  be  imfeft;  feeing 
be  camiDt  compiife  or  adjudge ;  the  Debtpr  heing  for* 
feitcd  ? 

&  A 
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5.  A  Tack  fet  for  aa  oaeroos  Caufe,  and  the  Tackfinaa  in 
Pofleffion  before  che  Setter  incur  Forfeitorc,  would  doc  have 
been  good  before  the  Ad  of  Parliament  1690  ;  but  now  it  will 
be  good.  And  >ec  it  differs  from  a  Feo,  iboo^  jus  fortius^  be* 
cauie  it  needs  no  Confent  of  the  Superior  to  eftablilh  it.  And 
by  the  fatne  Ad  1690,  a  Debtor's  being  forfeited  will  not  pre- 
judge the  Creditors.     See  the  Ad. 

N.  Thcak  bfing  a  Minnte  of  G>ntrad  ancnt  the  felling  of 
Landa,  and  the  Bayer  being  thereafter  forfeited :  Quamur^ 
If  the  King  or  his  Donatars  will  have  Right  to  the  faid, 
Minute  in  the  fame  Concrad  as  the  Buyer  i  or  if  the  Seller 
can  raife  a  Declarator  to  be  free  of  the  Minute  f  Seeing 
albeit  where  there  is  ckar  Right  and  Intered  belonging  to 
a  PerfoD  forfeited,  the  fame  will  pertain  to  the  King ;  yet 
when  a  Bargain  is  only  infieriy  and  there  are  divers  Oblige- 
incuts  upon  the  Pan  of  the  forfeited  Pertbn,  the  Seller  ought 
not  to  be  in  worfe  Cafe,  and,  in  place  of  a  Subjed  have  fo 
powerful  an  Adverfary.  The  Earl  of  Ibarras,  and  the  Heirs 
of  WaUtr  Riddel. 

S.  Ir,  after  a  Minute  of  Contrad  for  the  Sale  of  Lands^ 
the  Purchafcr  come  to  be  forfeited ;  the  King  or  bis  Donatar 
will  juft  have  Right  to  the  Purchafer's  Part  of  ihe  Minute  : 
But  in  the  Profecmion^  mud  perform  what  the  Pcrfou  forfeit- 
ed  was  obliged  to  do. 

N.  Th£  Laird  of  Cefnock  having  acquired  from  Caftlemdns 
the  Barony  of  Cq/ileffmm,  but  not  being  infeft  bot  bafe  be- 
fore the  Forfeiture  :  ^^ritury  If  by  his  Forfeiture,  theftr 
who  had  Rights  holden  of  Cajtlemains,  not  confirmed  by  the 
King,  will  be  in  any  Hazard  ?  Answbr,  It  is  thought,  not  : 
Seeiri^  any  Right  Ccffiock  had  to  the  faid  Lands,  was  not  as 
the  King's  VaUal.  In  which  Cafe  the  fubahcrn  Rights  would 
have  fallen  ;  and  CaJHemains^s  remaining  the  King's  Vaflal, 
Cefnock  had  only  the  Right  »f  Properly  holdeu  of  Caftlemems, 
And  as  to  CaJiUmamh  Right  holden  of  the  King,  Cefnock  had 
only  jus  ad  rem  by  the  Contrad  or  Difpofition ;  fo  that  there- 
by the  King  by  the  Forfeiture  may  come  to  CaJtlemainTs 
Right,  and  force  him  to  denude  of  the  fame  ;  but  it  cannot 
be  faid  that  the  faid  Mate  came  in  the  King's  Hand  by  the 
Forfeiture  of  a  VaffaL 

J.  THIf 


176  Doubts  and  ^uejlions  m  Law, 

S/This  Cafe  wc  had  before.    And  it  is  true,  that  any 

Right  Ce/mck  had  to  the  faid  Lands  was  not  as  the  King^s^ 

Vaflal,  in  which  Cafe  the  fubahcrn  Right  would  have  fallen,' 

but  Cajilemdm  remained  the  King's  Vaflal,  and  Cefnock  could 

have  only  the  Right  of  Property  holdcn  of  Cnftlemains ;  but 

as  to  Ca/ilemaimh  Superiority,  Caftlenudns  could  not  interpofe 
r>_/T-.ti. — f  .  L!  „     _ji-!    .r_/ri.    \\\iCefnock  having  alfo 

Procuratory  therein  to 

^, ^^. J,  ^^j atar  may  thereby  attain 

to  the  fame,  but  dalilematru^i  Vaflals  will  be  fafe.    See  above  in 
Qonfirmatiwi. 

N.  Semproma  having  Right  to  certain  Lands  which  arc 
Parcels  of  a  Barony  feued  to  her  Authors  bv  the  Earls  of  ^- 
gyle,  whojield  the  fame  Feu  of  the  Archoifhops  of  St  Art'* 
drew*!;  who  did  confirm  the  fubaltern  Rights  granted  by  the 
faid  Earls:  ^aretufj  Whether  the  laid  Lands  belong- 
ing to  the  (zxA^Semproma  do  fall  under  the  Forfeiture  of 
the  Earl  of  drgyky  notwithftauding  the  Confirmation  granted 
by  the  Bifbop,  in  refped  the  faid  Rights  are  not  confirmed 
by  the  King  f 

In  anfwcr  10  the  faid  Query,  it  is  thought,  that  the  faid 
Lands  do  not  fall  under  the  Earl's  Forfeiture,  for  theie  Rea- 
fons. 

imo,  The  Earl  of  Argyle  did  forfeit  only  what  did  belong 
to  himfelf,  Nam  noxa  caput  fejuitur;  and  the  faid  Lands 
did  not  belong  to  him  in  Property,  but  only  in  Superiority: 
And  there  is  a  Difference  betwixt  the  faid  Cafe,  and  the  Cafe 
of  Lands  holdcn  immediately  of  the  King  himfclf;  which  by 
the  Forfeiture  of  his  Vaflal  are  forfeited  ;  and  does  return  to 
the  Kin^  as  he  did  give  them  pure  and  free,  and  without  the 
Burden  of  any  other  Right  granted  by  the  Perfon  forfeit,  but 
fucb  as  the  King  did  conicnt  to  and  confirmed  :  Whereas,  in 
the  Cafe  in  Queftion,  the  faid  Earl  did  not  hold  the  forcfaid 
Lands  immediately  of  the  King,  but  of  the  Archbiftiop,  who 
ftands  ftill  his  Majefty's  Vaflal :  And  as  his  own  Right  is  not 
prejudged  by  t];e  laid  Forfeiture,  fo  the  Right  of  the  Sub-vaflal 
confcntcd  to  and  confirmed  by  him,  is  not  prejudged  by  the 
faiil  Forfeiture. 

2^0,  Lands  holden  of  the  Bifliop-ward,  or  which  would 
fall  into  his  Hands  upon  Recognition  or  otherwife  by  the 
Deed  of  the  Earl  of  Argyle,  being  difponed  by  the  Earl  to  be 
holden  of  himfclf,  will  noc  rccognofcc  by  the  EarPs  Deed  in 
difponing  the  Superiority  er  otherwife,  if  the  Bilhop  had  con- 
firmed 
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-firmed  the  Sub-vaflars  Right ;  and  there  is  the  fame  Reafon 
in  the  Cafe  of  Forfeiture^  in  refped^  by  the  codiibod  Law, 
when  Lands  do  fall  and  are  confifcate,  they  falUo  the  imme** 
diate  Superior :  And,  by  our  Custom  in  the  Cafe  of  Trcafon, 
the  King  has  that  Privilege,  that  the  Lands  which  are  forfeit- 
are  connfcate  and  forfeited  to  him ;  becaufe  the  Crime  is 
committed  againft  him*  And  therefore  the  Lands  holden  of 
other  Superiors  do  forfeit  to  the  King,  no  otherwife  than 
they  would  belong  to  other  Superiors^  if  the  Forfeiture  did ' 
belong  to  them  :  in  which  Cale  the  Confirmation  of  the  lub* 
akern  Rights  by  the  immediate  Superior  of  the  Perion  for- 
feited,  would,  fave  the  fubaltern  Rights  that  they  could  noc 
fall  under  forfeiture, 

Vio,  By  the  Law  and  Cuftom  of  the  Kingdom,  it  is  lawful, 
fimnf€odme\  and  albeit  it  may  be  pretended,  that  if  the  Bi* 
ihop  had  not  confirmed  the  Feus  granted  by  phe  Earl  of  z/r- 
gyU^  they  wouKi  have  fallen  by  his  Forfeiture,  though  lawful 
<Jf  initio  feeing  res  'dsvehii  ad  aliam  caufam  et  rejolutojure  dan- 
tij  rejolvitur  jus  acdpientis :  Yet,  in  the  Cafe  of  Confirma- 
tion by  the  Biihop,  there  is  a  great  DiflFerence  \  feeing  the 
fubaltern  Right  doth  only  depend  upon  Jrgyieh  Right,  io  that 
it  falleth  with  it ;  but  has  another  Foundation  whereupon  it 
does  fubfift,  7)12;.  the  Bifhop's  own  Right  and  the  Confirmation 
granted  by  the  Bilhop ;  and  efpecially  in  this  Cafe,  feeing  it 
appears  by  the  Confirmation  that  the  fame  \?  granted,   nut  to 

f  ratify  the  Sub-vaffal,  and  to  prevent  Prejudice  to  him  by  the 
orfeiture  of  Argyle,  if  it  Ihould  fall  out,  but  in  order  10  the 
Bifliop's  own  Intereft  and  Advantag;e,  in  refpcft  by  the  Con- 
firmation there  is  referved  to  the  Bilhop,  befide  the  Feu  duty 
payable  to  Argyle,  a  Feu-duty  to  himielf  and  his  Suctellbrs ; 
with  a  Claufe  irritant  if  it  be  not  paid:  At\<\  fi^iione  brH'is  > 
tnanus,  the  Fcuar  is  in  the  fame  Cafe  as  if  the  Bi(hop  at  imio 
by  one  Charter  had  difponed  the  faid  Lands  to  the  Earl  of 
Argyle  in  Superiority  ;  and  to  the  Feuar  in  Property  for  Pay- 
ment to  the  Earl  ot  Argyle  of  the  Feu-duty  mentioned  in  the 
Charter,  and  to  the  Biihop  the  faid  other  Duty  :  In  which 
Cafe  Argyle's  Forfeiture  could  not  prejudge  the  Feuar  of  the 
Right  of  Property  granted  by  the  Bi(hop  himfclf,  nor  the  Bi- 
fbop  of  the  faid  additional  Duty. 

4/0,  By  the  AAs  of  Parliament  K.  Ja.  IL  and  K.  Ja,  IV» 
itnent  the  Jetting  of  Feus^  and  by  Cuftom  ever  fince,  the  fetting 
of  Feus  was  fo  fpeedful  and  neccfEiry  in  order  to  the  Policy  of 
the  Kingdom  ;  tbatVallals  are  not  only  allowed  but  invited  to 
fct  their  Lands  in  Feu ;  which  in  cfied  ii  a  jjeneral  Con- 

Z  firmatioD 
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firmacianr  of  i\\  Fcas ;  To  thit  the  Feuai-s  (hoald  not  bfc  if)  Ha-' 
zard,  cither  by  the  Ward  or  Non-entry»  or  by  any  Deed  or 
Delia  of  chc  Suptrior ;  but  fhould  be  liaLblc  only  to  pay  their 
Feu-duties  10  tnefe  who  (hould  have  Right  upon  occafioni 
of  the  fame  :  And  the  faid  Bareny  being  df  a  large  and  Vaft 
Bounds,  albeit  it  was  feued  to  the  EzrlotAr^yle;  yet  for,  the 
labouring  and  bringing  it  in,  it  was  aeceflary  to  fct  it  in 
Parcels  to  otlier  r  euars  holden  .of  him  :  And  the  Feus  in 
Queftion  are  gt-anted  before  the  Year  1606. 

S,  The  kuxhoT  btrc  Jtates  the  cafe  of  a  Right  to  certain 
Parcels  of  a  Barony  feucd  by  the  tarls  of  -^rgyle,  who  held 
the  fame  Feu  of  the  Archbimop  of  Si*  Jndrev^s^  who  confirmed 
the  fubaltern  Rights  granted  by  the  Earl  5  And\refolvejf  That 
the  faid  Lands  do  not  fall  under  the  Earl's  Forfeiture,  and 
ivea  his  Reafons  at  large.  But  if>  notwithftanding  the  Arch. 
)ifliop*s  Confirmation  ofthe  fubaltern  Rights  granted  by  the 
faid  £irls,  the  Earls  remain  Superiors,  the  Confirmations  be- 
ing only  de  me^  the  Rigour  of  the  Forfeitures,  according  to 
the  then  Law,  would  prevail  againil  all  the  Author's  Reaion- 
ing:  And  nothing  could  fave  thefe  fubaltern  Rights,  except 
the  ASs  of  Parliament  James  II.  and  IV.  anent  the  Setting  of 
Feus.  But  if  the  fubaltern  Rights  were  granted  by  the  Earl, 
to  be  held  ofthe  Archbifhop,  and  by  them  confirmed  ;  thefe 
Sub-vaifals  did  no  more  hold  of  the  Earis,  and  cotold  be  in  no 
Ha^rd  by  the  Earl's  Forfeiture. 

N.  A  Sub-vafial  holdiug  of  a  Perfod  forfeited,  and  hisRight 
jiot  being  confirmed  either  by  the  forfeited  Perfon's  immediate 
Superior,or  by  the  King:  ^aeritury1i\{\%  Right  will  fall  under 
the  Forfeiture  ?  Bjitio  duMtandi,  licebat  hfeot^e,  et  noxn  capta 
fequitur:  And  yet  it  is  thought  it  will  fall  under  the  Forfeiture; 
bccaufe,  refolutojure  dantit,  &c.  And,  though  it  be  lawful 
to  grant  fubaltern  Rights,  yet  it  is  always  cumjua  caufa. 

A  Superior  being  forfeited,  and  his  Vaflal's  Right  not  be- 
ing confirmed,  and  fo  falling  :  Quaeritur,  If  his  Majcfty  ihould 
confirm  the  Vaffal's  Right,  If  that  will  be  hoMlis  modtu  to  fe- 
cnre  a^ainft  a  pofterior  Donatar  ?  Ratio  duhitandi,  The  Vaflal's 
Right  oeing  altogether  cxtindl  by  the  Forfeiture,  there  is  no- 
thing to  be  the  Subje&  of  a  Confirmation,  which  cannot  be 
of  non  emis ;  and  the  Vaflal  fliould  have  obtained  a  gift  upon 
the  Forfeiture.  And  contra y  The  Vallal's  Right  not  being  null 
of  icfelf,  butfuch  as  could  not  prejudge  the  King  when  Lands 
return  to  him  by  the  Forfeiture  of  the  Superior,  bccaufe  he  did 

not 


.    Refohed  and,  jinfv^ered.  lyg 

fioipopfcnt  tQ  rh^  fame  ;  })is  Gonfent  thereto  at  any  time  may 
$:onyaIidace  the  l^ight  before yV  ^^  quaififfm  to  a  Oonatar. 

!^.  A  $Mb-v|flal  hplding  of  t  Perfon  fprfcite4>  his  Right 
jioifliQgj  9f  hirn  fpu(l  forfeit  with  him^  ^vXtk  the  Sub-iuUq- 
datjoQ  bjc;  fuftaipe^  by  the  faid  Ads  of  Parliament. 

A  Superior  being  torfcitcd,  and  his  Vallal's  Right  not  con- 
firmed^ and  fo  falUng  under  the  Forfeiture  :  the  King's  con- 
firming of  the  Vaflars  Bight  cannot  but  fccure  him  a^ainft  a 
pofleripr  Oonatar :  For,  to  fay,  that  the  VafTars  Right  be- 
came e^tipft  by  the  Forfeiture  eo  ipfo,  and  fo  was  qpt  cpniirm- 
^bl/e,  ig  but  a  Notpn :  For  the  Vaifal's  Right  w^s  not  npU  ip 
i^felf ;  but  only  fuch  ^s  could  not  prejudgetheKingin  the  Re- 
Curp  npop  th0  Forfeiture,  ^hich  the  King  may  diipenfe  witb« 

M 

N.  If,  after  Forfeiture,  his  Majcfty  having  granted  a  Re- 
miifion:  the  Peripn  forfeited  is  redintegrated  to  his  Eftatc,  as 
if  the  Forfeiture  had  not  been  :  Or  if  he  fbould  take  a  new 
Right  upon  the  Forfeiture  ? 

S.  The  King  grafting  zKemifHou  hfier  Forfeiture,  reftorcs 
the  Perfon  forteiied  intirely,  if  the  Forfeiture  was  not  gifted 
off  l>efpfe.  But  a  ^emifiion  will  not  prejudge  a  prior  Donatar, 
but  only  exempt  the  P^rlon  from  the  Pains,  and  reftore  him 
10  fo  iar  as  ^ot  gifted. 

N.  When  a  forfeited  Perfon  has  Right  to  fuccced  to  any 
other  Perfon  as  Heir^  fo  thac  not  only  his  own  Eftate,  but  what 
would  belong  to  him  if  he  had  entered  Heir,  would  fall  to 
the  King  by  bis  Forlciture :  Quaeritur,  Will  the  King  be  iU 
able  to  the  Debts  of  the  Qefund,  feeing  he  does  not  fucteed 
to  the  Traitpr's  p\yn  Eftate  and  Patrimony,  but  in  haeredi- 
totem,  fijiae  eftmmen  umverjitatu^  both  as  to  ihc  debita^tid 
bom  I  /\nd  th^re  is  noReaionthat  the  Defunft's  Creditors 
ihoirld  be  prejudged,  unlefs  they  had  been  in  culpa  either 
themfelves  p^  their  Debtor. 

S.  A  Perfon  forfeited  doth  not  only  forfeit  his  own  Eftate, 
but  alio  any  Eilate  that  would  fall  to  him  as  apparent  Heir  : 
And  the  King  or  his  Donatar  will  be  liable  to.no  Debts  of  the 
DefunA ;  For  it  is  vain  here  to  pretend  that  a  Forfeiture 
.carries  th«  umverjitnj  bonorum,  and  fo  fliould  include  dehita  as 
well  as  bonai  For  in  every  Cafe  it  carries  the  umverjltas :  And 
the  Innocence  of  the  Creditors  fignifies  nothing  in  any  Cafe. 
Bat  fuch  was  the  Rigour  of  Forfeitures,  notwithftanding  of 

the 
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t  c  Author's  Moderation.  And  it  is  known.  That  in  thcfc 
ibiift  Times,  when  a  Man*s  cldcft  Son,  his  Father  being  on 
Life,  came  to  be  forfeited,  the  Exchequer  refuled  a  Rcligna- 
tion  from  the  Father  in  favours  of  any  other  Perlon,  though 
the  Father  was  moft  innocent ;  but  on  purpofe,  that  they 
might  make  the  Succcflion  devolve  upon  the  Son  forteited. 

N.  His  Majcfty  having  prcfentcd»  upon  Forfeirurc,  a  Vaf- 
■fal;  If  that  Superior  Ihould  be  thereafter  forfeited:  ^acriiur^ 
It  the  Feu  not  being  confirmed,  will  fall  under  Forfeiture? 
Bjitio  duHtandi :  The  Feuar  is  in  the  lame  Condition  with  our 
Suh-vaffals;  fo  that  if  he  do  not  apply  for  Confirmation  he  it 
liable  to  the  fame  Hazard.  And  yet  on  the  other  part  it  may 
be  thought,  that  the  Reafon  why  Confirmation  is  ncceffary  is, 
becaufe  when  Lands  return  p  the  King  they  return  as  they 
were  given  free  of  all  Rights  and  Burdens,  but  fuch  as  the 
King  did  confcnt  to,  which  doth  ceafc  in  this  Cafe;  feeing  the 
Kin^is  not  only  Confenter  to  the  Sub-vaflars  Right,  but  is 
Author  by  the  Prefcntation. 

S.  When  His  Majefty,  opon  a  Forfeiture,  prefents  a  Vat 
fal  in  place  of  the  Perlon  forfeited,  if  that  Superior  to  whom 
the»  Prefcntation  is  made  ihould  be  thereafter  forfeited, 
the  Feu,  not  being  confirmed  by  the  King,  would  in  the  Ri- 
gour, fall  under  the  Superior's  Forfeiture  ;  hut  contrary  to  all 
Reafon,  that  a  Pcrfon  Ihould  forfeit  a  Right  through  theCrimc 
of  his  Superior,  when  h'e  is  prefented  to  that  Right  by  the 
King  himfelf,  which  feems  to  be  more  than  an  ordinary  Con- 
firmation. 

N.  A  Perfon  having  committed  Treafon,  and  thereafter  his 
Kinfraan'  to  whom  he  might  have  fucceeded,  being  deceafed  : 
Qfiaeritur^  If  that  Defunft's  Eflate  will  fall  to  the  King,  or  go 
to  the  next  Heir  ?  Bjitio  duUtandi :  That  there  feems  to  be  a 
Difference,  betwixt  the  Cafe,  in  the  fifth  Queflion  of  the  Title 
Heirs,  when  a  Perfon  being  apparent  Heir,  and  having  hatre^ 
ditas  delata  before  he  commit  Treaibn,  the  fame  Ihould  fall 
to  the  King;  feeing  he  \^zshnereihaUtu,  and  had /Mi  radtcatum 
in  his  Perfon  before  his  Treafon,  and  therefore  forfeits  the  fame 
to  the  King.  Whereas  in  ihi$  faid  other  Cafe,  when  the  Snc* 
ceffion  fell,  the  Traitor  could  not  have  any  Right  in  his  Per- 
ion  being  nullusind  incapable  of  SuccefHoh  :  So  that  it  can- 
jiot  be  faid  that  he  is  IcgUitnus  imdin-ofinquior  haeres. 

B.  Tho* 
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S:  Tno'this  Cafc  fccmsto  differ  from  that  of  an  apparent 
Heir  having  haereditas  delata  before  he  commit  Trcaion^  for 
here  the  apparent  Heir  commits  th6 Treafon  before  the  haere' 
ditas  delata,  and  lb  when  he  was  ?mlluj  and  incapable  of  Sac* 
ceffioD  :  Yet  according  to  the  la$e  Rigour  all  would  have 
gone  with  the  forfeiture. 

r 

AT.  A  Pcrfon  holding  Lands  ward  of  the  King  did  give  " 
Infeftment  to  he  hoiden  of  himfclf  blanch,  ^nd  the  fame  being 
contirmcd  by  the  King,  the  Grantcr  viras  thereafter  forfeited, 
fo  that  the  Sub-vaflal  did  come  to  hold  of  the  King :  ^uaerbur^ 
Whether  he  will  hold  as  he  did  tormerly,  or  ward  as  his  ioEU 
mediate  Superior  did  i 

S.  Ir  by  the  Confirmation  being  fl  m^  he  did  hold  of  the 
King,  the  Forfeiture  will  not  prejudge  his  Holding  j  but  if 
the  Confirmation  was  only  de  me,  though  it  favc  from  th« 
Forfeiture,  yet  it  will  not  prejudge  the  King  as  to  the  V^ard- 
holding,  more  than  an  ordinai7  Content  ot  the  Superior,  and 
the  next  Retour  will  return  the  Lands  ward, 

N.  A  Perfon  being  apparent  Heir  both  in  Land  and  heritable 
Sums,  but  not  being  ferved  Heir  ;  and  being  forfeited  after 
the  Deceafe  of  his  Predcceflbr  .•  Quaentur^  li  he  doth  forfeit 
sot  only  the  Lands  but  the  faid  other  heritable  Eftate?  Answer, 
It  is  thought  there  is  a  Difference  betwixt  Lands,  and  any  o- 
iher  heritable  Eftatc  ;  feeing  the  apparent  Heirs  is  obliged  to 
cuter  to  his  Lands,  to  the  Effcft  the  Superior  may  have  a 
Vaflal  liable  to  Service  or  other  Duties  ;  fo  that  his  not  enter- 
ing is  d^liduniy  vel  quafi  ;  and  the  Lands  are  in  Non-entry : 
And  he  is  in  the  fame  Cafe  in  Relation  to  the  Superior,  as  if 
he  were  entered  :  Whereas,  as  to  any  other  heritable  Eftate,  . 
he  needeth  not  own  or  claim  the  fame  but  if  he  picafes  ;.  9nd 
be  cannot  have  Right  unlefs  the  fame  be  fettled  upon  him  by 
a  Service:  And  confcqucntly  cannot -forfeit  that  which  is  not 
his.  Vide/idpra,  in  the  Qucftion  concerning  Cefnock^s  Forfei- 
ture. 

S.  If  an  apparent  Heir  both  in  Lands  and  heritable  Sums, 
but  not  being  ferved,  come  to  be  forfeited  after  the  Death  of 
his  Predeceflor,  he  forfeits  not  only  the  Lands,  but  the  heritable 
Sums :  For  tho'  the  apparent  Heir  not  entering  to  Lands  puts 
the  hinds'mNon^^ntry;  yet  the  apparent  Heir  is  no  more  obliged 
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fp  WW  in(o  the  L^ndsthap  aoro  Spms ;  fortb^t  the  Difierencd 
Ufsnot  here :  But  it  ie  the  iU^^>rof  the  Fcv'feilture  thatdaigis 
whatever  mi^bt  havf:  fglleo  ip  tb^  ^Ppar^B^  Heir  forfeited ;. 
SQCwitbftaudiqgof  the  AQtbpr^i  laudable  Moderation. 

N.  A  Bond  being  granted  to  an  fygUJhmfoif  bpt  be^ipg 
Regiftration  in  Scotland  ;  and  being  granted  by  a  Scot/man  :  ii 
|}ie  PerfpD  Creditor  be  guilty  of  Trcafon,  wbedie/  it  will  fall 
under  Foffeitgr^  in  England,  or  Scotlani  f 

jS.  It  will  fal)  iinder  his  Forfeiture  in  Englipid^ 

-V. "  Cum  eflent  Scmprmio  duo  filii,pripio£epitu8,patre  ^jjhap 
'*  vivo,  pcrduellionis  damn^tns  fuerat :  Poitca,  patrc  mortuo, 
*^  utroqpe  filio  fupcrftite  (naiB  pcrduellis  fuga  (e  fubduxfcrat) 
^  de  haerediute  patris  ambigitur,  an  ad  primogcnicuHi  et  es 
^^  ejus  pcrfona  a4  fifcum  pertinerct?  N?^  jure  civili,  quod 
^  iodigoo  aufcrtur  fifco  quaeritur.  £t  jurp  no{lro,  haeru 
•«<  apparent  Majcftati$  d.^mnatus,  nedum  fua,  fed  bona  haere- 
*^  ditaria,  praedia  quae  fua  fprent,  (i  adit;»  ellet  baereditas, 
•'  aniittit,  et  ad  fifcum  transfert. 

**  Sed  diftinguendum,  et  multum  interefti  an  fiiii^^  prae- 
**  momio  patrc,  crimcp  poftca  ^dmifcrit  $  an  vero  (ut  in  cafu 
**  pracdidp)  ante  pyuria  obitum  Majeftatis  reus  et  damnatus 
'*  fit :  Priori  cafu,  cum  primogeoiti  perfopa  adhuc  ipt^cgra  fit, 
^^  confe^im  .a  monte  p^t^^  dies  cedit,  et  baercdujas  ei  delate 
^'  eft  i  a^eo  ut  qui  etiaoi  patre  fuperftite  b^eres  fuerat  in  fpe» 
*'  jam  iocipit  haeredem  eSe  habitu,  et  fpc  certa  et  radicata, 
**  A^um  Ubuerit  afiuet  adicione  haeresfuturus:  Si  i^itur  poftea 
*'  ma^inxam  capitis  diminutionem  patiatur,  baereditas  ipfi  de* 
^*  lata,  ei  jus  (uccedcndi  in  ^Icuin  tranfit :  fiXxtro  vero  cafu^ 
*'  filio  ante  mortem  patris  damnato,  baereditas  pacris  mortp 
*^  uec  delata  eft,  nee  deferri  potuit,  u^pote  poepa  fervo,  et  qui 
^'  in  jure  nullus,  nee  perfonam  babe^t  in  qua  focceilionis  jus 
^'  radices  agere  queat  :  His  confeqMens  eft,  fr9,trem  jupiorep 
**  patri  haeredem  fore  j  qqia  abfurdgm  eflet,  paircm  a  crimi- 
^*  ne  alicnum,  et  fbrte  tam  fuis  quam  familiae  mentis  .com* 
^^  mendatum,  ex  delfto  filii  nihil  amittere  dum  viveret  (noxa 
^*  enini  caput  fequitur)  morientem  autem  turn  bona  turn  fanii- 
^>  liam  et  mcaM>riam  perdere:  Nee  perduellis  aut  fifci  melior 
<'  debet  efle  conditio,  quod  damnatus  poenae  fe  fubtraxerit : 
^^  £t  extra  quaeftionis  alcam  eft,  fecundogenitum  pairi  bae- 
'^  rcdem  futurum,  primogenito  patri  praemortuo. 
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^^tA,  In  ifta  (ptAt  fidi  roboritur  qimeftiot^.  SB  teoift  dati 
*^  reftituatdr  primogeoitus,  an  fratcrdefioit  i»(ft  hatfrcs  i  £c  ^iii« 
^  dcm  diftibguendum  eft,  imO|  An  cum  rdflituituri  hacreditai 
*^  idcegra  er  ex  aflb  adita  fit,  fracre  en  ioquffitiODt  haeftde  f4^ 
^'  Dunciato,  et  in  omnibus  quat  patrtt  fuerant  praedlU  invefti- 
*^  CO  (cnm  cntm  terrac  in  haercditate  fuuti  ante  invefticuram 
"  hand  cenfeiur  t&  adicio)  iRo  cafu,  reflitotio  quae  eft  cit  gra- 
^^  da,  nemini  necet  nifi  concedetiti ;  nee  admltti  Jus  fratri  • 
'^  quadicutti :  l^t  quod  rke  cdnftitutuoi  ec  qua<i:iitui&  eft 
^  baud  corruu,  etii  cafus  eveneVic  a  quo  inG]pt^e  aon  potei*ac% 

^  3/M«  Sin  reftituatur  primogeniciis^  hatfeditatb  nondadiulla- 
*'  tenns  adita ;  eo  cafu  qoia  res  adhuc  eft  Integra,  et  fublaco 
''  obice  per  reftitutioaem,  qui  oberat  ae  haeres  tSi  poffit  i  in- 
*'  cipit  baeredem  elle  babitu,  et  aditiort<e  aftu  haeres  erit« 

'^  4ro,  Haereditact  partim  adita  partim  non,  fVdtre  in  <\vi^ 
^  bufdam  terris  inveftico,  in  <|uiburdam  baud  fafico  $  noviffifiio 
*'  tfto  cafu,  fKter  in  iis  qutd^m  terrid  in  qnibus  inveftku* 
'^  eft  haereditarem  retinebit ;  in  reiiqtiis,  pritdogeliicus  bae« 

res  eHt.    Tamum  adeo  di(criaie)i  eft  inter  jus  incboatunl 

et  id  quod  penitus  iconfutnmacntal  et  qu^efitatt^  eft  <  AiMta 

etiim  cadurtt  inter  caticem  fupirema^e  labra. 

S.  Ths  Author  propones  here  a  Cali!  in  Latin.  SemprMhts 
had  two  Sons :  The  etdeft,  in  bh  Patber'ii  Life,  is  foubd  guil- 
ty of  Treatbh;  but  both  beifig  alite  at  the  Father^s  Deatb> 
the  Qsc&'ion  is,  fVho/uc€e^dj>F  The  fecond,  of  the  firft? 
Avd  he  fyuts  a  Difference  of  the  eldelt  Son^s  cotnmttting  tb^ 
Treafon  ifter  tbe  Faihefs  Deaths  or  befi)re:  For>  If 
after,  then  be  was  haeres  habitUj  and  To  forfeits  to  the  Filk  % 
but  if  before,  the  Succefton  could  not  devolve  upon  hisfi,  and 
tberefete  muft  fall  to  his  yoongcr  Brother^  cfpeciallv  fince  it 
were  hard  in  this  Cafe  to  make  tbe  innocent  Father  rorfett  hU 
Efteft^.  But  though  this  ReafoAing  be  probable,  yet  the  Ri- 
gonr  df  Fotfertnres  WoCild  have  prevailed. 

THfc  fecond  Qucftion,  h,  If  a  Remrffum  flmtld  be  m-mtei  , 
t^  the  eldeft^  wuld  this  re/lore  him  agoinfi  his  Brother?  Sot  thi:» 
fuppofcsthe  Brother  to  have  fucceedcd,  which  in  the  BJgmr 
of  Porfeiftnres  could  not  be  ;  but  if  he  had  fuco6edcd,  the  elder 
Brother**  Aftcr-rcftitution  ex  ff^atia  comMl  not  prejudge  the 
yooftger  Brother  entered,  but  if  at  that  Time  the  younger 
were  not  eiKered,  the  elder,  upon  his  Remiilion,  might  enter. 
.  The  Author  puts  a  farther  Cafe  of  the  younger  Brothct*$ 
being  fcrved  before  the  elder's  Succeffion  j  but  being  only  in- 
fcft  lu  Part,  and  nor  in  all  the  Lands  when  the  elder  got  his 
RemiffioR.    And  be  diodes  the  Succefiion  to  the  younger  for 

what 


grea 
Thai 


184  Doubts  and  ^juejlions  in  Law^ 

what  he  IS  infeft  iiu  ud  to  the  elder  for  what  remained :  Bat 
10  good  Law  the  younger  being  firft  ferved  id  fpecial,  and  to 
all  the  Lands,  (hould  carry  all  of  them  notwithftanding  of  the 
intervening  Remii&on  i  for,  it  is  the  Service  that  gives  the 
Right,  and  what  fpUows  is  but  Execution. 

• 

Thus  I  have  gone  through  the  Author's  Title  of  Forfeitures, 
Writ,  no  doubt,  before  the  Ad  of  Parliament  1690,  which  \o 
much  the  more  commends  the  Author*s  iModcratiou,  that 
Forfeitures  were  then  in  their  Rigour  and  Vigonr.  But  the 
fsdd  Ad  of  Parliament  hath  now  regulate  tlii^  whole  Matter  of 
Forfeitures,  as  to  Creditors,  VaffaJs,  and  Heirs  of  Tailzie ;  and 
yet  nor  fo 'thoroughly  as  might  have  been  expe&ed  after  the 

eat  Almfe  of  Forfeitures.  The  Ad  ftatutes  and  ordains, 
t  m  Forfeiture  Jhali  prejudge  Tackftneriy  Creditors,  Superiors, 
or  Heirs  of  Entail  tkerein  mentioned,  nor  Hujbands  or  Wives  (f 
the  Perfbns  foffeiud,  but  that  all  Tacks  clad  with  PoJJeffion  before 
committing  of  the  Treafon  where  the  Treafon  is  open  and  notour, 
or  before  Citation  in  the  Procefs  of  Forfeiture,  wheie  the  Treafon 
is  latent,  fhall  defend  agairiji  the  Forfeiture  of  the  Setter.  But 
what  ReafoQ  for  the  Diltindion,  if  the  Tack  be  let  before  the 
Committing  of  the  Crime,  and  Poiitffion  duly  apprehended 
before  Sentence  :  For  thelc  feem  to  be  the  jujter  Mcafures, 
though  Pofleffion  be  not  apprehended  bctorc  the  Crime  when 
notour,    or  before  Citatum,  when  latent. 

Then  the  Ad  adds  abruptly.  The  Debts  being  always  upon 
record,  bybeiftg  re^iftrate  or  DtUgence  dune  thereon,  but  expref- 
fes  not  didiudly,  if  this  Recording  of  Diligence  ihould  be,  as 
in  the  Cafe  of  Tacks,  before  th«  Crime  when  notour,  or  be- 
fore  Citation  where  the  Crime  is  latent,  although  this  appears 
to  be  the  Meaning,  but  without  any  Reaioo  ;  for,  if  the  Debt 
be  lawfully  contraded  before  .the  Crime,  and  the  Creditor 
wholly  innocent  of  the  Crime,  there  is  no  Realon  that  he. 
(hould  forfeit  his  Debt  for  not  Recording  ;  a  Point  arbitrary  to 
the  Creditor,  and  not  enjoined  by  any  Law. 

The  Ad  goes  on.  "And  that  all  Eftates  forfeited  (hall 
*^  be  fubjed  to  all  real  Adions  and  Claims  againft  the  fame, 
*^  though  they  be  not  raifed  nor  infided  in  within  the  fix 
"  Years  preceding  the  Forfeiture.'*  And  this  takes  off  in- 
deed the  Rigour  ot  the  quinquennial  Ad  Ja.  VL  Pari.  9, 
cap.  a.  But  then  it  ^^  excepts  by^obe  Feu-duties,  Annualrents 
**  and  other  annual  Preftations,  tor  which  no  Diligence  done 
**  within  the  faid  five  Years.*'  But  what  Reafon  Tor  this  Ex- 
ception, 
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ccpcion,  when  nothinz  more  ordioary  nor  iDDOceot  tlian  to 
forbear  exacTiog  of  thefe  Duties  and  Preftations,  efpecially 
when  the  Right  thereof  is  commonly  To  well  eftabliihed. 

Then  the  Aft  goes  on.  "  The  Eftatcs  forfeited  ihalt  be 
•*  fubjed  to  all  true  and  lawful  Creditors,  whether  perfonal  or 
'*  real  for  their  principal  Sums  alleuarly/*  But  why  not  alfo 
for  their  byjgone  Annualrcnts ;  **  If,**  as  it  follows  in'  the  Ad, 
^'  their  Debts  and  Claims  be  contraded  and  founded  prior  to 

the  Committing  of  the  Treafon,  where  the  Treafon  i$  open 

or  prior  to  the  Citation  where  the  Treafon  is  latent^  as  was 
^'  above  diftinguilhcd.''  But  here  there  is  no  Word  of  Record- 
ings which  fecms  to  be  required  above:  And  in  effeS  this  Part 
orthe  hSi  feems  to  be  rather  the  Rule  for  Debts  thaa  what  is 
above 'faid  about  Recording. 

Thx  fiiOi  fubjoins  an  Exception  of  Debts  contraAcd  after 
the  open  Rebellioo  and  Rifins  in  Arms :  But  that  Exceptioa 
was  not  needful,  becaufe  not  de  reguLi ;.  which  is  only  of  Debts 
contraAed  before  the  Treafon,  wnen  open  and  notour. 

Thb  kd  goes  on,  *y  That  forfeited  Eftates  fhall  likewife 
''  be  fubjeft  to  all  the  Cafuakies  due  to  the  Superior,  either* 
"  before  the  Forfeiture  or  thcrtafter,  by  opening  the  Fee: 
**  And  that  in  the  fame  Manner  as  if  the  faid  Tac^s,  Adioos^ 
"  Debts  and  Cafuakies  had  been  fet,  raifed,  contrafted,  due^ 
^  and  confirmed  under  the  Great  Seal,  before  Committing  of 
''  the  Cringe.'*  And  this  Qaufe  has  a  Retrofped  upon  all  a- 
bove;  but  what  ftould  be  meant  by  Cafuakies  due  to  Superiors, 
cither  before  the  Forfeiture,  or  thereafter  by  opening  the  Fee? 
Certainly,  this  tJjereafier  by  opening  the  Fee^  \i  by  the  Forfei- 
ture, requires  a  Diftindion.  But  then  the  kO.  again  excepts 
annual  rreflations,  which  is  above  faid  ro  begroundlefs. 

As  to  Taikics,  The  AS  fccures  them,  if  regiftrate,  conform 
l^  the  Ad  of  Parliament  1685  :  But  what  it  adds,  '*  That  the 
"  Deeds  whereby  a  Facnky  refcrvcd  in  a  Tailzie  is  exerced, 
<*  fliould  be  infert  in  a  public  Rcgifter,  or  contained  in  a  Con- 
*<  traft  of  Marriage,"  is  groundlefs ;  fincc  the  Deed  may  be 
lawful,  and  alfo  ionocenti  though  neither  in  a  Regifter,  nor 
in  a  Contradl  of  Marriaee«  But  fee  the  kSi ;  for  in  this 
Part  of  it  there  are  alfo  Words  wanting. 

But  upon  the  whole,  it  had  been  a  fliprtcr  and  clearer  Aft, 
To  difcharge  the  Pain  of  Forfeiture,  even  in  Treafon:  For 
Death  andEfcheat  feem  to  be  fufficient  in  all  Crimes ;  and  EH- 
cheat  alfo  withDcath, too  much;  feeing  Death  may  juftly 
be  reckoned  the  fufficient  as  well  as  the  juft  Punilbment  of  a- 
sj  Crime  whatfoever  :  And  what  more  is  infliftcd^  doth  only 

A  a  affcA 
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affeft  atfd  afflifi  the  innocent ;  but  fignifies  nothing  as  to  the 
reftraining  of  the  Crime.  And  this  appears  to  have  been  the 
Law  of  GOD,  That  the.  Sou  fhonld  not  fufFer  tor  the  Fa- 
ther*s  Tranfgreffion. 

Fofisfamiliatitm. 

N.  ^UjERITUR,  If  the  granting  of  a  Provifion  to  a 
**^^vJhild  importeih  Forisf^miliation,  fo  that  the  CI\ild 
cannot  claim  a  Bairn's  Part  ^  Or,  if  it  he  to  beconfideredwhat 
the  SubjeA  of  the  Provifion  is?  viz.  Whether  it  be  heritable 
or  moveable  :  Seeing  in  the  firft  Cafe  it  fcems  that  the  Provi- 
fion (>eing  out  of  a  different  Subjed,  Ihould  not  exclude  from 
^  Share  of  the  Moveables? 

S^  No  Provifion  to  a  Child,  whether  in  Heritables  or  Move- 
ables, imports  Foristamiliation  to  exclude  from  claiming  a 
Bairn's  Part,  unlefs  it  be  exprefsly  given  in  SatisfaAion :  And 
'when  not  given  with  this  Quality,  the  Bairn's  Part  may  be 
claimed:  out  with  this  Difference,  That  if  the  Provifion  be 
in  Lands  to  a  younc^er  Son  or  Child,  it  feems  not  intended  ta 
be  collated  ;  but  if  it  be  in  Money,  fuppofe  heritably  fecured^ 
it  (hould  be  collated.  And  this  appears  from  the  Nature  of  the 
SubjcA:  For,  when  a  Man  provides  Money,  he  principally  in- 
tends the  Money,  and  not  the  Security  *.  But  when  he  provider 
ipand,  he  feems  to  give  it  per  modum  fntcipuij  as  g^ven  from 
his  Heir,  and  not  to  be  collated. 

'  It  is  true,  a  Man's  Heir  iu  Lands' may  offer  to  renounce  and 
collate,  that  he  may  draw  his  Part  of  the  Executry  with  the 
younger  Children,  if  he  think  that  better :  But  there  he  hath 
no  Intcrcft  in  the  Executry,  until  he  renounce;  whereas  in  the 
former  Cafe,  a  younger  Son  provided  to  Lands,  hath  ftill  an 
Intereft  in  the  Executry,  unlefs  it  be  intended  that  he  ihould 
be  excluded,  either  by  an  exprefs  Exclufion,  or  that  which 
leems  to  be  implied  in  the  Nature  of  the  Provifion. 

Funeral  Charges. 

^.  tF  Funeral  Expences  (hould  be  deduced  as  a  Debt  off  the 

*    whole,  or  only  off  the  Dead's  Part  ? 

Ir  the  funeral  Charges  for  burying  the  Hufband,  (hould  af. 

feft  the  whole  moveable  Eftate,  or  the  Dead's  Part?  Answer, 

It  Ihould  affed  the  Dead's  Part  i  feeing  it  is  not  a  Debt  cofi- 

traAcd 
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Cfafted  daring  the  CommaDion !  And  the  Dead's  Part  cannoc 
be  ufed  or  employed  better  than  to  bury  him* 

If  the  funeral  Charges  (hould  b,e  deduced  hi  relation  to  the 
Quot,  fo  that  the  Quot  (hould  be  only  of  the  DeadN  Part  free 
of  the  faid  Debt?  Answer^  It  is  thought^  it  (hould  not  be 
deduced,  for  the  Reafon  contained  in  the  preceedine  Qnc^ry- 

S,  Funeral  Expence  (hould  be  deduced  as  a  Dcrbcofr  the 
"whole  of  the  Exccutry,  and  not  only  of  the  Dcad*s  Part,  for  ic 
is  a  Debt  of  Nature  and  privileged  10  all  other  Debts. 

Funeral  Charges  for  burying  a  Hufbaud,  the  Author  fays^ 
fhould  afieft  the  Dead's  Part  only,  bccaulc  not  a  Debt  contrad- 
ed  during  the  Commuirion  ;  but  it  was  indeed  contraft^d  long 
before,  nam  wnm  nato  moriendum  ejiy  and  was  undoubtedly  the 
buiband^  Debt  even  during  the  Communion.  And  thus  if 
the  Wife  Ihould  die  before  the  Huiband,  her  funeral  Charge  it 
alfo  to  be  deduced  o(F  the  whole. 

Thk  Quot  is  now  difchargcd  ;  but  if  it  were  not,  the  func« 
ral  Charge  would  fall  to  be  deduced  as  any  other  Debt. 


G. 

GejIiQ  Uaeredis. 

m 

N.  1|'F  an  apparent  Heir  meddle  by  entering  to  the  Poflfeflioii 
of  Lands,  whereof  the  Defunft  was  in  Poflcffiou  ;  but 
his  Title  is  found  thereafter  to  be  void;  will  his  med- 
dling import  Behaviour  et  aditiomm  pdffive. 
S.  This  Title  (hould  be  more  properly  gejtiopro  harede.  1( 
an  apparent  Heir  intromit  with  Lands  in  the  Defunfl's  Poflcf- 
fiou, it  prelumesagainft  him;  but  if  the  Defunft's  Title  were 
found  to  be  void,  the  Prefumption  (hould  alfo  eyanilh,  even, 
though  the  Intromidion  were  more  penal  than  it  is. 

N.  npHE  late  King  having  grafted  to  a  certain  Perfon  thf 
A  Gift  of  an  Office  at  his  Majelly's  Prefentati,on  > 
there  is  a  Gift  of  the  faid  Office  granted  to  another  Perfon  by 
one  having  Right  by  a  late  Gift  to  prefcnt  to  the  faid  Office ; 
jiotwithftanding  that  the  Perfon  who  had  the  former  Gift 
ad  vitam  or  cuTpam  is  yet  living  and  is  not  deprived :  And  it  it 
now  defircd.  that  his  Majefiy  Ibould  not  only  ratify  the  faid 

late 
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late  GHty  but  that  of  his  certain  Knowledge,  proper  Motive^ 
and  by  virtue  of  his  Prerogative  he  ihould  give  a  new  Gift  of 
the  (aid  Office;  revoking  -and  annulling  the  former  Gift 
granted  by  the  late  King  to  the  prefent  Incumbent; 
and  giving  rower  to  the  Pcrlon  to  be  prcfentcd  by  the  new 
Gift,  to  enter  prefently  to  the  Exercife  and  Benefit  of  the 
(aid  Office,  by  himfelf  and  his  Deputies:  And  ordaining  the 
prefent  Incumbent  to  deliver  up  the  Regiflers  ;  and  rccom- 
mending  to  the  Lords  of  Seflion  to  conftruA  his  Majefty*sGift 
.witjb  the  greatefl;  Latitude  that  their  nobUe  offidum  can  allow  ; 
And  containing*  a  Promife  to  ratify  in  Parliament. 

^aritur.  Whether  a  Gift  of  the  Tenor  forefaid  be  ac- 
cording to  Law ;  It  is  anfwered,  That  the  fame  is  altogether 
againft  Law  and  Form,  for  thefe  Reafons. 

imo.  By  the  common  Law  there  can  be  no  valid  Gift  of  an 
Office  or  Place,  unkfs  the  fame  be  vacant,  and  the  Manner 
of  Vacation  exprcft  in  the  Gift ;  feeing  the  Office  belonging 
to  another  who  has  Right  to  and  in  PoITeffion  thereof,  the 
fame  is  not  in  the  Hands  and  Power  of  thefe  who  has  Righr 
to  prefent,  fo  that  they  may  give  the  fame.  2iio,  If  it  be 
pretended,  that  it  may  be  taken  pericuk  petettth^  and  that 
the  Incumbent  may  be  thereafter  deprived  or  may  deceafe ; 
and  that  the  Gift  may  be  eifcflual  in  either  of  the  faid  Cafes : 
Such  a  Pretence  is  both  againft  common  Law  and  our 
PraAique ;  feeing  it  imports  votum  captatida  mortis :  Andi  by 
an  exprefs  Aft  of  Parliament,  Gifts  of  Efcheat  ihould  not  be 

fiven  before  thev  fall  by  Horning:  And  there  is  the  fame 
Icafon  as  to  all  other  Gifts.  3/10,  That  a  former  Gift 
granted,  by  the  late  King,  who  undoubtedly  had  Right  to 
give  the  fame,  Ihould  be  revoked  and  annulled  without  a 
previous  Citation  of  the  Perfon  concerned;  and  without  fo 
much  as  a  Hint  of  any  Reafons  why  this  Right  (hould  be 
taken  from  him,  is  a  Streach  not  only  againft  Law  and  Form, 
but  againft  Humanity  and  Juftice,  which  is  defined  Jus  fmmt 
cuique  tribuere,  et  neminem  ladere.  4/0,  That,  what  cannot 
be  done  in  Law  and  Juftice,  ihould  be  delired  to  be  done  by 
virtue  of  his  Majcfty's  Prerogative,  is  an  Injury  to  fo  juft  a 
Prince ;  and  it  is  of  a  dangerous  Preparative  that  bis»  Majefty's 
Prerogative  fliould  be  pretended  for  Favours  to  private  Per- 
fons,  that  are  unjuft  and  illegal.  5^0,  Whereas  it  is  defired, 
that  it  Oiould  be  recommended  to  the  Lords  of  Seffion,  t6 
conftrnc  his  Majefty's  Gift,  if  it  Ihould  be  granted,  and  if 
there  Ihould  be  any  Quefiion  upon  the  fame;  with  the  great- 
eft.  Latitude  that  l\im  wbih  (Shmm  may  allow;   ihe  faid 
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Dtfire  and  Sdle  is  illegal,  and  mthout  any  Precedent; 'and 
fliould  not  be  a  Precedent  hereaft^:  Seeing  there  ought  to 
be  no  Prelimication  opon  the  Lords  of  Seffioo :  And  it  \\  tbeir 
Doty,  and  may  be  cscpeded  from  them,  that  they  will  coo* 
ftrue  his  Maiefty's  Grants  according  to  Law  and  Juflice : 
And  tbeir  mbtle  €fficxum\  being  as  the  higheft  Judicatory,  to 
do  Juftice  according  to  Law,  they  have  no  Lattitude  to  recede 
from  the  fame. 

B.  A  Gift  of  an  Office  being  granted  by  the  King  adviiam 
mU  culpan,  another  gets  Right  by  a  latter  Gift,  to  prefent 
to  the  laid  Office,  the  firft  iJonatar  being  ftiU  on  Life  unde- 
prived,  and  it  feeras  the  Kin?  has  been  prevailed  witli  to  rati- 
fy this  fecond  Gift  and  revoke  the  former,  and  to  dejirc  the 
llords  to  interpofe  their  Authority,  and  likewire  to  frmife  to 
ratify  in  Parliament.  The  Author  jufilj  fays.  That  this 
fecond  Gift  is  againft  Law  and  Fonp.  And  it  is  like  the 
Cafe  may  be  remembered. 

Gift  of  Ef cheat  with  Backbond. 

JM  f  F  a  Backbond  do  fo  afFed  the  Gift  of  Efcheat,  that  the 
^  Donatar  cannot  affign  the  fame  ? 

5.  The  Dopatar  cannot  affign  the  fame  bot  with  the  Bur- 
den of  the  Backbond? 

Gifts   of  Forfeiture. 

N.  T    ANDS  being  difponed  by  his  Majcfty,  as  being  is 

J.  J  his  Hand  upon   Forfeiture,  conform  to  a  certain 

I  Decreet  of  Forfeiture  mentioned  in  the  Right,  with  the 

^  Claufc  cum  omtijure  \  and  the  King  having,  the  time  of  the 

granting  the  Difpofition,  Right  to  the  Land  as  being  in  his 

Hands  tor  committing  another  Deed  of  Treafon  after  the 

former;    whereupon   there  was  not  a  Decreet  the  Time  of 

the  Difpofition  :    Quarkur,  If  the  faid  former  Decreet  be 

taken  away,  Whether  the  Donatar  will  have  Riffht  to.  the 

Lands  upon  the  fupervepient  Deeds,  and  new  Decreet  of 

Forfeiture  following  thereupon?   Ratio  dubiuifi(H,  The  faid 

Right  IS  upon  a  fpecial  Ground  ;    §t  caufa  Umitata  Umtatum 

produdt  effeSunu     And  the  Claufe  cum  omri  jure  is  only 

ehmfula  executivai    and  is  only  to  be  underdood  of  inferior 

Rights 
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Rights  to  Mails  and  Duties,  by  Reafon  of  W^vd^  Non-entry^ 
or  otbeVwiie ;  and  not  of  the  Right  of  Property  upon  other 
Grounds* 

S.  Though  this  may  be  doubted  in  ftrift  Law,  yet  the 
Kind's  Gift  (hould  be  amply  uiidcrftnod :  And  if  the  I'econd 
Forfeiture  was  incurred,  though  no  Decreet  thereon  the  Time 
of  the  DifpoCtion,  it  may  be  thought,  That  the  Gift  fbould 
ftill  hold,  as  given  cum  onmi  jure ;  and,  that  the  Donarar 
may,  by  virtue  tber^f,  prolecute  the  new  Treaibn,  to  have 
the  fame  declared  for  further  Confirmation  of  his  Gift. 

Gift  of   Recognition. 

N.    A    Gift  of  Recognition,  bearing  Lands  holden  of  the 
-^  King  Ward  to  have  been  dilponed,  but  not  fpeci* 

Sing  the  fame  ;   or  Jpecial  as  to  the  Lands,  but  nor  as  to 
e  Perfons  in  whofe  Favours  the  Difpoiition  Is  made;    If  it 
irill  be  valid  ? 


S.  A  Gift  of  Recognition  of  Lands  in  general,  as  holding 
Ward  of  the  King,  but  not  fpecifying  the  fame ;  or,  though 
head  as  to  the  Lands ;  ^et  n6t  expreffing  the  Perfon  in  whofe 
Favours  the  Difpofition  is  made,  that  is,  the  Perfon  to  whom 
the  Lands  were  unduly  difponed;  the  Gift  is  imperfed;  and 
it  is  fcarce  thought  tnat  fuch  a  Gift  could  be  granted :  But 
It  (hould  not  be  regarded,  unlets  renewed. 

Gift  of  Ward. 

f/.  »T^  H  E  Superior  having  gotten  a  Gift  of  his  owa 
1  Ward,  cither  to  himielf  or  to  another  for  his  Be- 
hoof, ^rar/x;  ^oritur,  If  the  Sub  vaflals  may  claim  the 
Benefit  of  the  faid  Gift,  and  to  be  free  of  the  faid  Ward  ? 
Ratio  dubiiandi^  That  in  effcfl  the  faid  Gift  is  a  Difcharge  of 
the  Ward ;  which  being  difcharecd  to  the  Superior  is  dif- 
charged  to  the  Sub-vaiTal,  whofe  rroperty  falls  in  Ward  only 
confequentially  :  And  on  the  other  Part,  as  the  Superior  and 
Donatar  to  the  Ward,  may  take  Advantage  of  the  fame  both 
againft  the  Vafial  and  Sub- vaflals ;  the  Vaflal  ought  not  10  be 
in  a  worfe  Cafe  than  another  Donatar. 
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S.  Whbm  a  Stt^m^r,  or  another  to  his  Behoofs  gets  the 
Gift  of  his  own  Ward  i  his  Vaflals  may  juftly  claim  the  Be- 
nefit of  it :  For,  though  another  Donatar  might  diftrefs  the 
Vaflals,  yet  it  feems  contrary  to  the  feudal  Contrad  betwiicc 
the  Superior  and  his  Vaifals,  that  he  ihoald  take  the  Gift  of 
his  own  Ward,  and  turn  ii  upon  them* 

Jf  Gifts  of  Ward  and  Non-entry  prgudge  ftngur 

lar  Suaejfors? 


\  »T^HERE  are  fomc'Cafualties  which  are  Fruits  of  Sa- 
1  pcrioriiy,  and  have  irahum  tempms  as  Ward  and 
Non-entry,  &c.  And  thele  being  gifud  will  be  efFcdual, 
during  the  whole  Time  of  their  Endurance ;  as  to  the  Gran- 
ter  and  his  Heirs :  But  there  may  be  Queftion  as  to  fingular 
Sqcceflbrs:  Whether  the  Donatar  will  have  Right  to  the 
Ward  and  Non-entry,  for  Years  after  the  Giver  is  denuded? 
Ratio  duhitanJi;  that  refiluto  jure  dantis  refilvitur  jus  acd^ 
pientis ;  and  fuch  Gifts  arc  of  the  Nature  ot  Affignatious  to 
Mails  and  Duties,  which  are  not  effeSual  but  during  the 
Right  of  the  Cedents :  And  the  Ward  and  Non-entry  do  be- 
long to  the  Superior  by  rcafon  he  wants  a  Vaflal  ta  fervc 
him ;  and  the  fingular  Succcflbr  having  that  Prejudice,  he 
ought  after  his  Right  to  have  the  Benent  of  the  Cafualties* 
Vidi  Lifirent-ijcbiat.    ^ueft.  7.  in  Lit.  E. 

S»  It  is  true,  that  thefe  Cafualties  of  Ward  and  Non-entry, 
hzvc  traSfuifi  temporis  and  will  endure  all  their  Time;  but 
being  like  Affignatious  to  Ufermts,  that  transfer  the  Right ; 
and  not  like  Affignations  to  Mails  and  Duties^  which  are  but 
4innual  Cejfions,  they  will  operate  againft  the  fingular  Suc- 
ceflbn    . 

Goods  belonging  to  Rebels  at  the  Horn. 

N.  A  Crbditor  having  afFeAed  the  Moveables  of  the 
/  \  Dcfun<a,  by  confirming  hi mfelf  Executor-Creditor; 
and  having  got  PoiJciSon  of  the  fame  whereby  he  is  faiisfied 
of  his  Debt:  ^uaritur,  If  the  fame  may  be  evifted  from  him 
by  a  DonataV  to  the  DefunA's  Efcheat?  Answer,  It  is 
thought,  they  cannot  be  eviAcd:  Seeing,  infavorimcommircii^ 
Goods  bebnging  to  Rebels  may  either  oe  difponed  and  given 

by 


192  Daubti  and  ^uejlians  in  Law, 

hj  tbemfdves  in  Payment  of  their  Dcht,  or  poinded  or  other*^ 
vife  affedcd,  before  Declarator  and  EMligeoce,  done  by  the 
Donaur  to  affed  the  fame* 

5.  A  Creditor  having  aflTefied  the  Moveables  of  a  DefunA 
ly  confirming^  and  having  got  PoJfJJion  of  the  fame,  whereby 
bit  Debt  is  fatisfied ;  a  Donatar  to  the  DefanA's  Efcheat 
Gann9t  evia^bcm.  For,  fir/i,  A  Gift  of  Efcheat  is  reckoned 
but  a'Stcpof  Diligence,  and  hath  only  Preference  as  it  is  pro- 
fecuted*  AnA/et^wlfy,  ^uifuum  ncipit,  eondOfUm  hm  umtur. 
And  thus  a  Rebel  may  even  by  himfelf  difpone  for.  Pay- 
ment of  Debt,  much  more  may  his  Goods  be  poinded  be* 
fore  Declarator. 

Grana  Crefcentia. 

N.  TX/HAT  is  the  Reafon  for  thcAftriifHon  of  gran^ 
V  V  crefcentia  ?  Answer^  Fcuars  are  in  efleA  colem  and 
perpetual  Tackfmen ;  and  they  ought  not  to  be  in  better  Cafe 
than  Tenants,  Xihokj^rana  crefcentia  were  upon  the  Matter 
thirledi  the  Food  and  Expences  of  Labouring  being  dedu* 
ced,  it  is  thought  the  Tenanr  \^i]l  have  no  more  than  will 
entertain  him. 

5«  Grana  erejcintia^  in  an  Aftriftion,  includes  the  LimitatU 
bns  of  Food,  Seed,  Expence  of  Labour,  atid  Tcind. 

Great  Seal. 

N.  /I  Gift  of  the  Eftatc  belonging  to  Baftards  or  forfeit-^ 
l\  ed  Pcrfons  whereupon  there  was  no  Infeftment,  be- 
ing; granted  under  the  Great  Seal :  ^teritufy  Will  it  be 
valid  ?  Bmio  dulitandi^  The  ordinary  way  of  paffing  fuch  Gifts 
is  under  the  Privy  Seal. 

S.  A  Gift  of  Baftardy,  or  Forfeiture,  whereupon  no  Infeft- 
ment needful,  tliough  pad  under  the  Great  Seai  is  yer  valid, 
albeit  the  Privy  Seal  is  the  ordinary  way ;  for  majus  here 
may  be  faid  intludere  minus. 


H. 
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H. 

Hein. 

* 

Chi  to  being  fervcd  Heir  to  his  Mocfaer,  and 
thereafter  the  Chtld^s  Father  being  lerved  Heir 
to  the  Child :  ^uaritur^  If  he  can  be  fatd  to  be 
Heir  of  Line  to  his  own  Wife^  and  ought  to  be 
dlTcuft  before  other  Heirs  ? 

S.  Th«  Father  here  appears  to  be  Heir  of  Line  by  Pro- 
grefs  to  the  Mother,  as  the  Child  was  immediatiiyi  and  fo 
ought  to  be  difcufled  before  other  Heirs. 

» 

M  A  Woman  being  married  to  a  Baftard,  and  having  a 
Child ;  ^UdtrhuTf  As  the  Child  will  fucceed  to  the  Mother, 
whether  the  Child  having  no  other  Heirs,  his  Father  being  a 
Baftard,  (fo  that  he  cannot  have  any  cogndti  upon  the  Father's 
Sde)  will  his  Mother  be^Heir  to  him  f  Raiid  duhitandi,  That 
by  the  common  Law  the  Mother  does  fucceed;  and  as  the 
Child  does  fucceed  ratiom  cwiationis  and  Relation  to  his  Mo* 
ther,  it  feems  that  for  the  fame  Reafon  (he  (hould  fucceed  to 
him,  the  Relation  being  mutual. 

8.  The  lawfd  Child  of  a  Baftard  will  fucceed  to  the  Mo- 
ther. And  if  the  Child  die,  bis  Father,  though  a  Baftard, 
may  be  his  Heir,  (fa  Bajiard^  abvui)  but  not  the  Mother : 
For,  with  us,  there  is  n6  Succeffion  €x  parti  wiatris ;  and  the 
Reafon  ofOgnatkn  betwixt  the  Mother  and  the  Son,  will  not 
reciprocate. 

• 

N»  ^umttuTy  Ir  a  Son  of  a  former  Marriage  having  Right 
to  fucceed  by  Sabftitution,  in  the  Cafe  where  the  Father  pro- 
vided  Lands  to  the  Son  of  a  i'econd  Marriage,  and  the  Heirs 
of  his  Body ;  which  failzieing,  to  the  Father's  other  Heirs 
and  Affi^nies,  for  Implement  of  his  Contrad  of  Marriage, 
there  being  no  other  Children  of  the  fecond  Marriage,  muft 
he  be  Heir  to  his  Father ;  the  Subftitution  being  (as  faid  is) 
in  favours  of  the  Father's  Heirs?  Rau§  Jubitandi^  That  in 
many  Cafes,  the  Word  Heir  to  another  Pcrfon  than  the  Pcr- 
fon  D€  iinuf  Juueffiofu  agitur^  it  is  to  bt  underftood  hitres 
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babttu  vil  poienfta  it  mn  aHu*,  as  if  upon  ConfideracioDS  a  Br(>- 
ttier  fliodd  pais  bv  his  Brother  of  porpofe,  and  failzieing  bis 
own  Heirs  (hould  fubftttute  the  Heirs  of  his  Brother*s  Body : 
But  in  this  Cafe,  it  would  feem  by  the  Obligemeat  of  the  faid 
ContraA  of  Marriage  and  the  faid  Right,  he  has  intended 
that  he  (hould  be  reprefented  himfelf,  fiailzieing  the  Heirs  of 
his  Marriage.  Vidi  the  tenth  and  ileventb  Queftions  in  the 
Title,  Succiffhr  ritulo  lucrativo,  Litgra  S. 

If  that  fliould  be  the  Conftruftion.:  ^lueritur,  ^id  jurisf 
If  the  Son  of  the  fecond  Marriage  (hould  decca(e,  the  Father 
liviug}  feeing  the  Son  of  a  former  Marriage  cannot  be  fer- 
ved  Heir  to  bis  Father  ? 

S.  If  the  Lands  were  provided  in  Fee  to  the  Son  of  the 
fecond  Marriage,  it  does  not  appear  how  the  Son  of  the  firfl 
can  fucceed  otherwife  than  as  fubftitute  to  him  by  Provifiop  ; 
for  he  cannot  fucceed  as  Heir  properly  to  his  Father,  who 
was  not  in  the  Fee,  and  no  Need  of  a  Strvia  to  ^ake  him 
Heir  dijignativt.  But  if  the  Son  of  the  fecond  Marriage 
ibould  deceafe,  the  Father  living,  then  the  Son  of  a  former 
Marriage  could  not  be  at  all  ferved  to  his  Father.  But  in  ' 
this  Caie,  as  Heir  difignative  to  his  Father,  he  will  fucceed 
as  Heir  of  Pr6viiion  to  his  Brother,  even  in  the  Father's 
Life. 

N.  Lands  being  entailed  to  divers  Perfons  fubftitute,  and 
the  Heirs  of  their  Bodies ;  which  failzieing,  to  the  other 
Heirs  of  Tailzie  fuccejfivii  ^iggrituf,  If  one  of  the  faid 
Heirs  of  Tailzie  be  forfeited  before  the  Death  of  the  Perfon 
lu  Fee,  leaving  Defcendents  of  his  own  Body ;  whether  will 
the  next  Heir  of  Tailzie  fucceed  ?  Ratio  duhitandi,  Becaufc 
the  next  Heir  who  would  fucceed,  failzieing  the  forfeited 
Perfon  and  the  Heirs  of  his  Body,  cannot  be  faid  to  be  froxi^. 
mus;  feeing  the  Children  of  the  Traitor  are  nearer:  And 
though  they  be  nuUi  and  mortui  civiliter  they  are  not  naturali^ 
tir  nulii:  So  that  they  being  incapable,  and  the  others  not 
hiving  jus  fanguinis,  it  may  appear  qucd  nulisus  ift  pertinet  ad 
ngim.  It  is  thought^  thai  the  nearcft  of  Kin  (hould  exclude 
the  Filk ;  feeing  qui  funt  nuUi^  they  arc  not  to  be  confidered 
as  to  any  Effeft ;  and  efpecially  in  that  which  is  odious  and 
excluiive :  And  it  is  hard,  that  the  Eftate  (hould  be  forfeited 
by  the  Crime  of  a  Perfon  who  had  never  Right  to  it. 
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5.  By  the  Ad  of  Parliament  1606,  this  Forfeiture  could 
BOt  prejudge  the  next  Heir  of  Tailzie.  But  if  that  A&  had 
not  been  made,  the  Forfeiture  of  the  faid  Heir  of  Tailzie, 
theugh  before  the  Death  of  che  Fiar,  would  have  made  the 
Lands  to  forfeit,  if  ever  the  Succei&on  had  devolved  upon 
Xhe  PerfoD  forfeited. 

Behaving  as  Heit. 

N.  (S%  VM  ratify  That  the  owning  a  Title  of  Honour,  and 
**V^  fitting  in  Parliament,  doth  not  import  Behaving  ms 
Hiir;  and  yet  the  owning  and  intromitting  with  a  Sword,  or 
Armour,  or  any  thing  clfc/  will  import  gijiiommf  Answer, 
That  Creditors  being  to  be  fatisfied  out  of  the  Goods  and 
Eftate  belonging  to  a  Defund  Debtor ;  if  the  apparent  Heir 
doth  meddle  with  any  Part  of  the  fame  ;  eo  'ipfo  adit  paffvue^ 
quia  rmfcitfe  rei  which  ihould  be  liable  to  the  Execotor's  Exe- 
cution :  Diit  a  Title  of  Honour  is  not  fuch  an  Intereft  as 
could  be  any  way  liable  to  the  Creditor ;  and  the  apparent 
.  Heir,  in  owning  the  fame,  fion  Mat  bareditaum^ 

^^tur,  If  a  Ratification  by  any  apparent  Heir  of  a 
Right  granted  by  the  Pcrfon  he  was  to  fuccecd  to,  1>eing  yet 
on  Life,  will  import  gtftimem?  RatiB  Jubitandiy  That  he 
could  not  be  Heir,  nor  gerere  during  the  Defunct's  Lifetime* 
.  And  on  the  other  part.  The  Ratification  is  granted  becaufe  he 
is  apparent  Heir,  and  might  queftion  the  Right.  And  as  one 
may  be  liable  ^<7^f  by  accepting  a  Right  in  the  Defuud's 
Time,  whereby  he  is  Succcflbr  titath  iucrjotivo ;  fo  he  may 
Mave  by  a  Deod  in  the  Defund*s  Time. 

S.  The  Ouming  a  Title  of  Honour,  and  fitting  thereby  141 
Parliament*  doth  not  import  behaving  at  Heir;  though  the  In- 
tromiifion  with  any  Part  of  che  moveable  Hcirfliip  would  do 
it.  And  the  Reafon  is.  That  Honour  tranfmics  by  the  BImJ^ 
and  not  by  Service  \  and  Creditors  can  have  no  Intereft  in  it. 

A  Ratification  by  an  apparent  Heir  of  a  Right  granted  by 
the  Perfon  he  may  fucceed  to,  thai  Perfon  being  ftill  on  Lifcj* 
will  import  no  Ge/iioii;  though  if  this  apparent  Heir  had  ac- 
cepted a  Right  from  the  Demnd  in  his  Time,  it  would  have 
made  him  liable  pajpve^  or  Suc<e£ir  tituU  lucrative:  For,  this 
Accepting  of  a   Right  \s  praceptio  bareditatis :    Whereas  th^ 

Ratincation  of  the  ^ppaicut  Heir  mt^fmu  u>  him  nothing. 
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Heir  cf  Conquejl. 

i\r.  nnHERE  being  three  Brothers,  and  the  middle  Bro- 
X  ther  having  an  £ftate,  and  dcceadng  after  the 
Deceafe  of  his  elder  orotber^  who  had  divers  Sons;  and  the 
younger  Brother  being  on  Life  :  ^^ritur,  Who  will  fucceed 
to  the  middle  Brother  as  Heir  of  Conqueft?  Ratio  dybitantU^ 
iiwo,  The  younger  Brother  being  Heir  of  Line ;  and  who 
would  be  Tutor  to  the  Children  ot  the  middle  Brother,  if  be 
bad  any ;  it  may  be  doubted,  if  there  fiiould  be  a  Reprefenta- 
tion  in  Conqueft ;  the  Heir  of  Conq'jcft  not  being  properly 
Heir?  at/o,  Conqueft  afcending  gradatim^  Whether  would 
the  youngeft  or  cldeft  Son  of  the  elder  Brother  fucceed  as 
Heir  of  Conqueft,  being  both  collateral  to  the  Defund  i 

S.  With  us,  The  eldcft  Son  of  the  elder  Brother  prede- 
ceafcd,  would  fucceed  as  Heir  of  Conqueft ;  hecaufe  there  is 
a  Reprefeutation  in  Conqueft :  And  as  it  would  afcend  to  the 
elder  Brother  if  on  Life^  fo  his  cldeft  Son  coupes  in  his  Place. 

Difcujfion   of  Heirs. 

N.  \  Person  haying  provided  his  Eftate  to  his  Daughter^ 
•  l\  with  Power  to  di(pone  and  redeem,  is  obliged,  that 
if  he  (hould  make  ufe  of  that  Power  in  prejudice  of  his 
Daughter,  he  and  his  Heirs-male,  and  Succeflbrs  in  that  Eftate 
and  Dignity,  ftiould  be  obliged  to  pay  a  certain  great  Sum  of 
Money  at  the'firft  Term  after  his  Deceafe  :  ^^^itur,  Wlte- 
thcr  his  other  Heirs  or  Executors,  and  not  only  the  Heir- 
male,  will  be  liable  to  pay  the  faid  Sum,  at  the  leaft  hi  fuh^ 
fidium  \  the  Heir-male,  being  fir(!t  difcuft  ? 

^aritury  ^c  ardine  a  SuccelTor  tituh  lucrative  (hould  be 
difcuft?  Answer,  It  is  thought.  That  he  fliould  l)e  dilcuft 
before  the  Heir  of  Tailzie,  being  in  effeA  a  general  Heir, 
onlefs  Lands  be  difponed  to  an  apparent  Heir  of  Tailzie :  In 
which  Cafe  he  fliould  be  confidcrcd  as  an  Heir  of  Tailzie. 

When  the  Order  of  Difcuffion  is  renounced;  If  the 
Heirs  of  Tailaae  or  Provifion  may  have  Rccourfc  for  their 
Relief  againft  the  Heir  general,  who  by  Law  is  firft  liable 
to  the  Debts,  albeit  as  to  Creditors  that  Order  be  renoun- 
ced .' 
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S.  A  Man  hairiog  provided  his  Eihite  to  kit  Daoglimv 
with  a  rcferved  Power  co  redeem ;  obliging  himfelf  and  ktt 
Heirs- male  and  Succeflbrs  in  that  Cafi\  co  pay  a  certain  Sun 
of  Money  to  the  Daughter,  after  his  Deceafe  ;  bis  Ikir  malep 
^-  upon'  Redemption,  will  be  firft  liable  to  pay  the  Sum :  But 
then  his  other  Heirs  and  Executors  will  be  likewife  liable  im 
fubMum ;  the  Heir-male  being  firft  difcofled. 

Tflc  Author  fays  well.  That  a  Succeflbr  tituU  Imratha  it 
to  be  underftood  as  general  Heir/  feeing  he  was  oli$QM  fut'^ 
affitrusi  and  fo  he  would  be  underftood  as  Heir  of  Tailzie^ 
if  as  fuch  he  bad  fucceeded  by  the  like  PncepttM,  cmlels  it 
fliould  be  thought  enough,  to  make  him  liable  in  fuantunu 

When  lYit  Order  of  dtfcuJImg  is  renounced  in  favours  of 
a  Creditor,  the  Creditor  is  oblij^ed  to  obferve  pone:  But  yei^ 
the  Heirs  of  Tailzie  and  ProviEon,  if  diftrefled,  will  flill  have 
Rccourfe  for  Relief  againft  the  Heir-general :  For,  as  to  bim^ 
they  chemfclves  are  in  fome  refped  Creditors.  But  in  good 
Law  and  Reafon,  a  Creditor  ibould  be  obliged  to  obferve  do 
Order  of  difcuffing :  He  takes  his  Debtor  bound,  Perfon  and 
Goods,  and  all  that  reprefent  the  Debtor  (hould  be  equallf 
liable  to  A/m,  whatever  Relief  they  may  have  among  Uien* 
felves.  And  To,  betwixt  Heir  and  Executor  there  is  indeibd  no 
Order ;  albeit  they  have  their  Relief  the  one  againft  the 
other. 

Heir  and  Executor. 

N.  f^  IFTS  of  Ward,  Marriage,  Non^entry,  do  thefe 
vJT  belong  to  the  Heir  or  f^xccutor  ?    Answer,  They 
are  in  rem,  and  fome  has  traclum,  and  therefore  belong  to 
the  Heir. 

S.  A  Gift  of  Ward  or  Non-cntry  in  the  Donatar's  Perfon, 
though  it  have  tradnm  tenq>oris,  falls  under  the  Donatar^s 
mdvcable  Efcheat;  and  therefore,  it  may  be  thought, 
.Ibould  £all  under  Execqtry,  the  Executry  "bein^  rather 
broader  than  the  iimple  Efcheat  as  to  its  Extent  in  Move- 
ables :  But  for  the  Oift  of  Marriage,  if  the  Marriage  be  de<p 
dared  and  the  Avail  found,  it  is  thought  to  belong  to  the 
Donatar's  Executors ;  and  even  though  it  were  not  declared, 
it  is  the  Gift  that  makes  the  Right,  and  though  the  pround 
may  be  poinded  for  the  Avail  decerned,  it  militates  not  againft 
the  Ei^ecutor'a  Right*    £u(  this  Qyeftion  lias  been  couched  be- 


1 98  Doubts  arid  ^MJlions  in  Lam^ 

fbrcy  and  how  thefs  Caraalties  do  fall  when  10  the  Superior's 
Perfon  and  not  gifted^  bath  bccD  alfo  above  coofidercd. 

N.  A  PeifoQ  being  ohlieed  by  a  Bond  to  difpone  Lands,  for 
a  certain  Price,  and  the  Creditor  having  charged  upon  the 
£iid  Bond,  and  being  content  to  pay  the  Price,  and  in  the 
interim  the  Debtor  deceafing :  ^eerhur,  If  the  Creditor  ob- 
tain a  Decreet  for  implementing  againft  the  Heir,  whether  the 
Party  bound  to  difpone,  his  Heirs  or  Executors  will  have 
JR^ht  to  the  Price  f  Answer^  It  is  thought,  that  the  Heir 
win  have  Right ;  feeing  there  is  no  Sun  due  to  the  Party 
bound ;  but  if  he  difpone,  which  is  only  in  obli^atmie,  the  fai4 
Sam  becometh  due  upon  his  Difpofition ;  and  is  not  due  to  a- 
ay  but  to  a  Perfon  who  is  to  dilpone ;  and  the  Heir  only  can 
difpone* 

«  If  by  Contr aft  one  of  the  Parties  has  difponed  and  is  obli- 
ged to  infeft  in  Lands ;  and  the  other  is  obliged  to  pay  a  Sum 
*of  Money  as  the  Price,  ^lueruur,  If  the  Seller  dcccafc  before 
the  Difpofition  be  fulfilled,  whether  the  Seller'^  Heirs  or  Exe- 
cutors will  have  Right  to  the  Price  i  Ratio  dulitandij  The 
Heir  only  can  fulfil,  and  therefore  ou^bt  to  have  the  Price  ; 
and  on  the  other  part,  the  Heir  is  liable  to  fulfil  by  the  Difpo. 
'ver's  Obligemenc.  But  the  Difponer  having  taken  an  Oblige- 
ment  to  pay  the  Price  in  Favour^  of  himfelf,  his  Heirs  and 
Executors,  the  Sum  by  the  AA  of  Parliament  (hould  pertain 
to  Executors ;  and  it  appears  that  the  Difponer,  in  place  of  his 
Lands,  intended  to  have  a  perfonal  and  moveable  Eltate. 

What  is  the  Reafon  of  Difference  betwixt  the  laft  and  for- 
mer  Cafe  ?  Answ  er.  In  the  laft,  there  is  a  moveable  Oblige- 
xnent  for  Payment  of  Money  ;  and  in  the  other,  there  is  no 
Obligcmcnt  upon  the  Creditor,  but  upon  the  Debtor  to  difpone; 
but  io  far  if  the  Difpofition  be  made,  a  Sum  is  to  be  paid, 
which  cannot  be  paid  but  to  the  Difponer^s  Heir  after  his  De* 
ceafe,  who  only  can  difpone,  the  Debtor's  Executors  can  have 
so  Right  to  the  fame ;  and  it  was  in  the  Creditor's  Option  10 
charge  for  Implement  or  not,  fo  that  the  Money  was  not  in 
obligation  but  in  conditione  or  modo,  if  Implement  fliould  bf 
craved. 

These  Queftions  have  been  confidered  above.  And  it  is 
thought,  if  the  Seller  had  difponed  by  a  Difpofition  a  Part,  and 
the  Buyer  had  given  Bond  for  the  Price,  that  this  Bond  and 
Price  would  belong  to  the  Seller's  Executors;  for  the  Seller 
followed  the  Faith  of  the  Buyer,  and  took  his  Bond  in  Satis- 
faiStion  of  the  Price,  which  is  (he  fame  ^  if  the  Price  h%d 
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been  paid  to  him,  and  which  in  that  Cafe  would  fall  to  hb  Ex*: 
ecutors.    But  the  Bargain  by  way  of  Cootrad  may  feem  to 
have  a  different  Import,  for  there  the  Seller's  Heir  muft  not 
only  perform  as  he  muft  do  in  the  former  Cafe ;  but  the  Buyer 
may  be  thought  to  have  a  Right  to  retain  the  Price,  until  he 

SX  the  Difpofition  on  the  Seller's  Part  fulfilled :  But  ftill  it  ist 
ought  that  the  Right  of  the  Price  being  in  oHigatme,  will 
fall  to  the  Seller's  Executor,  not  to  his  Heir.  And  fo  the  Dif- 
ference betwixt  this  Cafe  of  a  Contract  and  that  of  a  Bond  to 
difpone,  feems  to  be,  chat  in  the  Cafe  of  a  Bond  to  difpone, 
the  Price  comes  to  be  due  ex  cmiditleiu  upon  the  Offer  to  dif*- 
pone,  which  is  in  the  Creditor's  Power  to  exad  or  not ;  and 
therefore  the  Price  (hould  fall  to  his  Heir  difponing;  but  in 
the  other  Cafe  of  a  Contrad,  the  Price  is  indeed  in  ovHgatume^ 
which  makes  it  fall  to  the  Difponer's  Executors,  and  vet  it 
may  ftill  feem  hard  that  the  Difponer's  Heir  (hoald  be  obliged 
to  perform,  and  ihe  Price  go  by  him,  efpecially  when  the 
Bargain  was  concluded  by  way  of  Contra«fl,  which  makes  the 
Difponer's  Part  and  the  Buyer's  Part  more  conneded  than  if 
the  Bargain  had  been  by  a  feparate  Difpofition  on  the  one  part, 
and  a  dohA  upon  the  other.  For,  here  the  Difponer's  Heir 
remains  ftill  Partv-ContraiSer,  and  can  only  charge  for  the 
Money,  becaufe  ne  only  can  offer  the  Difpofition. 

N.  Whbn  an  Order  of  Redemption  is  ufcd,  and  the  Money 
configned,  and  thereafter  the  Perion  againft  whom  the  Order . 
is  ufed  deceafes ;  J^tutritur,  Whether  the  fame  will  belong  to  his. 
Heirs  or  Executors?  Answer,  It  is  thought,  it  fhould  belong 
to  the  Heir,  for  the  Reafon  forefaid  in  the  laft  Query;  efpe- 
cially feeing  an  Order  of  Redemption  may  be  ufcd  againft  an 
apparent  Heir;  and  if  that  apparent  Heir  fliould  after  Confi- 
^nation  deceafe,  the  Money  could  not  belong  to  any  reprefent- 
mg  him,  who  had  no  Right;  and  therefore  it  can  belong  to 
no  other,  but  to  the  Heir,  who  ihould  be  thereafter  Heir,  and 
infeft,  and  fliould  renounce :  And  therefore  it  is  thought,  that 
the  Money  being  the  Redeemer's  Money,  and  upon  his  Hazard 
until  Declarator,  it  is  never  Money  of  the  Perfon  againft  whom 
the  Order  is  ufed  until  Declarator;  and  then  being  his  in/pe* 
cie,  is  moveable,  and  belongs  to  his  Executors. 

If  a  Wadfet  be  granted  to  a  Man  and  his  Wife,  and  the 
longeft  Liver  of  them  two,  and  the  Heirs  of  the  Marriage,  Wc. 
and  an  Order  of  Redemption  be  ufcd  and  declared  againil  the 
Hufband,  and  thereafter  he  deceafe  ;  whether  in  that  Cafe,  the 
Money  conGgncd  will  be  heritable,  and  ought  to  be  given  up 
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to  be  employed  for  the  Wife  io  Uferetkty  and  the  Heinb  Fee} 
JbfsWEfti  Affbmauve^ 

S.  tp  the  Perfbn  againfl:  whom  an  Order  of  Redemptton  ii 
vfcd,  (hould  die  before  it  be  declared;  the  Mooey  will  belong 
to  his  Heir^  who  Only  can  renounce :  But  in  the  mean  time,  the 
Money  being  in  eifeA  the  Rcdeemei%  and  conHgncd   upon 
bis  Hazard,  it  is  not  properly  his  againft  whom  the  Order  is- 
ufed  until  Declarator  ;  and  then  Declarator  being  obcaioed,  it> 
^  trill  belong  to  his  Executor ;  that  is,  the  Declaititor  being  ch- 
ained againft  the  Debtor  in  the  Reverfion.     Bnt  if  it  be  ob- 
x£nied  (as  the  Order  may  certainly  be  uied  againft  an  apparent 
Heir)  it  will  not  at  all  belong  to  him,  far  leis  to  his  Executor  i^ 
hat  muft  remain  configned  until  there  be  an  Heir  in  tale  to 
TenouQce ;  and  he  renouncing,  will  get  the  configned  Mooey ; 
ind  then,  and  no  fooner,  it  will  fall  to  bis  Executor* 

A  Wadfet  being  granted  to  a  Man  and  his  Wife^  and  the^^ 
lOngeft  Liver,  and  the  Heirs  of  the  Marriage,  and  an  Order  of 
Redemption  being  ufedand  declared  againlt  the  Hulband;  in 
that  Cafe,  the  Money  configned  ought  to  be  re-employed  for 
the  Wife  in  Liferent.  But  feeing  the  Money  as  to  the  Debtor 
ill  the  Reverfion  becomes  moveable  after  Declarator,  though 
ihe  Wife's  Right  of  Liferent  in  the  Wadfet  (hould  be  prefer- 
red  in  the  Equivalent  i  yet  it  may  be  thought,  that  the  Fee  of 
the  Money  Ihould  fall  to  the  Hufband's  Executors,  as  it  would 
certainly  have  done  if  the  Wife  had  not  been  concerned:  And 
they  (hould  have  it  with  the  Burden  of  the  Liferent* 

M  A  Bond  being  at  initio  heritable  by  Oblige ment  to  in« 
feft,  and  Infeftmenc  thereupon  ;  and  thereafter  there  being  a< 
Bond  of  Corroboration  granted  for  the  fame  Sum,  but  not  he- 
ritable ;  bearing  to  the  Creditor  only  his  Heirs  and  Executors : 
^aritUTj  Whether  the  Sum  be  heritable  or  moveable. 
Katio  diAitandi^  The  fame  is  due,  both  by  an  heritable  and 
moveable  Bond  i  and  the  moveiible  Bond  being  poftcrior^ 
feems  to  be  a  Novation  of  the  former,  et  pofieriora 
d€r9gam  priarUms.  Et  contra^  the  faid  Sum  is  due  ftill 
upon  Infdftmcnt,  and  the  fubfequent  Bond  is  only  in  ac^^ 
cefforio:  fo  ilntjusprinctpale  et  ptimordiaU  is  more  to  be  con- 
fidered,  as  to  the  Qacilion  concerning  the  Nature  aad  Quality 
of  the  Right. 

S.  If,  in  this  Cafe,  the  Bond  of  Corroboration  were  graoted, 
wixh  a  Cautioner  or  additional  Security  \  it  might  be  thoqght 

onl/ 
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doly  acceflbry,  aDd  the  Sum  ftill  remaiD  heritable.    Bat  if  the 
Corroboration  contain  additional  Security,  it  looks  like  a  No* 
Tation,  eveu  though  it  may  accumulate;    for  fuch  may  be  ^ 
thought  his  Mind  who  takes  the  Corroboration. 

Heirs  Male. 

N.  \  Father,  his  eldeft  Son  being  dumb,  of  purpofe  to 
xV  *  exclude  him,  as  being  unable  to  manage,  doth  by  a  Bond 
of  Tailzie  fettle  his  Edate  upon  another  bon,  and  the  Heirs 
male  of  his  Body;  which  failzieing  to  his  other  Heirs 
male;  with  a  Provillon,  That  his  faid  other  Son  and  his 
Forefaids  (hould  be  obliged  to  entertain  the  elder  Brother: 
And  if  ihe  faid  duuib  Pchon  fhould  at  any  time  have  the  Fa- 
culty of  Speaking,  he  (hould  fucceed,  and  the  faid  Bond  (hould  - 
be  void :  ^uaritur,  If  the  Brother  who  has  got  the  Eftate  de- 
ceafc  before  the  cider,  without  Heirs  of  his  £)dy  ;  if  the  elder 
Brother  would  fucceed  to  him,  as  Heir  male  ?  Answer,  It  is 
fo  evident,  that  it  was  intended,  that  the  elder  Brother  (hould 
sot  fucceed,  except  in  the  Cafe  forefaid,  if  he  (hould  have  the 
faid  Faculty  of  his  Speaking ;  and  the  faid  Tailzie  being  made 
of  purpofe  to  feclude  him :  It  is  thought,  that  he  cannot  fuc 
ceed  by  virtue  there ;  and  his  Heirs  male  is  to  be  underftood 
his  other  Heirs  male,  by  the  dumb  Perfon,  who  is  excluded. 

S.  The  Father  fceips  to  have  intended  by  this  Tailzie,  to 
exclude  the  eldeft  Son,  that  he  (hould  not  fucceed  even  in  the 
Cafe  of  the  Brother's  Deceafe  without  Heirs  male  of  his  Body ; 

« 

but  (ince  it  was  not  fo  exprefsly  provided,  the  eldcA  Son  nmy 
be  thought  to  be  excluded  by  the  Father  in  the  Cafe  provided, 
and  yet  reftored  by  the  Law,  in  the  Event  happening,  for  it 
feems  hard  that  this  Exclulion  Ihould  be  extended  farther  than 
exprelTed. 

Cfbligements  in  Contrads  of  Marriage  in  Favours 

of  the  Heirs  thereof. 

N.  \  Person  being  obliged^ by  his  Contraft  of  Marriage 
jTjL  with  a  fecond  Wife,  to  refign  certain  Lands,  for  an 
Infeftment  to  himfclf,  and  the  Heirs  male  of  the  Marriage  ; 
and  to  employ  alfo  L.  60,000  for  the  Heirs  of  the  Marriage  ; 
and  his  eldeft  and  only  Son  of  the  firft  Marriage  being  bound 
by  a  Bond  granted  ihcreafier,  for  Implement  of  the  uid  Con- 

C  c  tra6t 


I 

202  Doubts  and  ^eftims  in  Law^ 

traft  of  Marriage,  id  the  fame  Manner  as  if  he  had  been  obK- 

ired  by  the  Contrail ;  and  the  father  having  accordingly  re- 
igned, and  taken  Infefimcnt :  and  the  Son  ofthc  fecond  Mar^ 
riagc  being  infeft  as  Heir  of  Provifion,  in  the  Lands  provided, 
as  (aid  is,  in  Favours  of  the  Heirs  of  the  faid  Marriage  :  ^u/r^ 
riturj  If  the  Son  of  the  firft  Marriage,  being  after  the  faid  Con- 
traft  infeft  in  the  Fee  of  the  Father's  other  Eftatc,  will  be  lia- 
ble to  relieve  the  Heir  ofthc  fecond  Mairiagc  of  the  Debts 
contrai^ed  after  the  faid  Fee,  as  Succeflbr  titulo  lucrativa ;  or 
being  bound  for  his  Father,  as  laid  is :  Upon  that  Pretence, 
That  his  Father  ought  to  perform  the  Obligcmeuts  of  the 
faid  Contraft  cum  ^edfu ;  and  to  free  the  Heir  of  the  fecond 
Mlrriage  of  his  Debts?  It  is  thought,  That  the  Contract  being 
once  fulfilled  by  taking  the  Infettment  forefaid,  and  by  em- 
ploying of  the  faid  Sum;  both  the  Father  and  his  Cautioner, 
the  ddeft  Son,  were  immediately  liberate,  the  faid  Oblige- 
ment  being  fatisfied :  The  Import  ofthc  fame  being.  That  the 
Son  of  the  fecond  Marriage  mould  fucceed  as  Heir  in  the  faid 
Lands ;  but  not  that  he  (hould  be  free  of  his  Debt :  Or,  that 
being  free,  the  Father  could  not  difpone  the  Lands  for  an  one- 
rous Caufe.  But  if  the  Father  had  difponed  the  Lands  provided 
by  the  Coutra6l,  without  an  onerous  Caufe,  after  the  elder  Son 
his  Fee  ;  or  had  refigned  of  purpofe  to  defraud  the  Heir  of  the 
fecond  Marriage  ;  the  Father  would  be  liable  de  dolo^  and  the 
faid  Deeds  reducible ;  but  the  elded  Sou  being  once  liberate, 
by  Implement,  would  not  be  liable. 

S.  It  is  evident,  Tliat  thefe  Debts  contrafted  by  the  Father 
after  the  eldeft  Son's  Fee,  do  not  fall  under  the  common  No- 
tion of  fuccejfor  titulo  lucratrvo  poji  contra^utn  debitum :  And 
yet  on  the  other  hand,  they  will  afteft  the  Son  of  the  fecond 
Marriage  as  Heir  of  Provinon.  Aitd  it  is  farther  granted. 
That  if  the  Father  had  difponed  gratuitoufly  the  Lands  which 
he  was  obliged  to  refign  in  Favours  of  the  Heir  of  the  fecond 
Marriage,  that  Heir  might  reduce  the  faid  Difpofiiion  as  io 
Defraud.  But  upon  the  Matter  it  appears.  That  the  Father, 
bound  in  the  fecond  Cootradt  of  Marriage,  as  faid  is,  was  not 
farther  bound  in  Law,  than  to  refign,  aslie  did  ;  And  yet  this 
Refigning  could  neither  hinder  him  to  difpone  upon  the  Lands 
for  an  onerous  Caufe;  nor  yet  to  contract  Debt  that  would  af* 
feft  the  fame  Heir  of  Provifion.  And  the  Son  and  Heir  of  the 
firft. Marriage  being  infeft,  before  either  the  Father  difponed 
gratuitoufly- in  Prejudice  of  the  Sou  of  the  fecond  Marriage ; 
or,  before  the  Father  contracted  the  forefaid  Debts,  he  could 

neither 
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neither  be  liable  in  Warrandice  to  the.  Receiver  of  the  faid 
Difpofiiion,  nor  for  the  faid  Debts :  So  that  all  the  Specialty 
in  this  Cafe  muft  turn  upon  the  forefaid  Bond.  And  it  may 
juftly  be  thought.  That  the  Defign  of  it  was  to  bind  the 
Granter  for  Implement  of  the  Contraft,  as  if  he  had  fuccecd- 
ed  as  Heir  to  his  Father.  Now  if  he  had  fuccceded  as  Heir, 
the  Heir  of  Provifion  forced  to  pay  the  faid  Debts  after  con- 
traftcd,  might  have  paid  upon  -Amgnment,  and  got  Re-pay- 
ment againft  the  faid  eldeft  Son  and  Heir^  iirc.  £it  the  eon- 
ftruing  the  Import  of  the  faid  Bond  to  be  only  that  of  a  Cau- 
tioner, is  the  Ground  of  the  Author's  Opinion. 

N,  There  being  Heirs  general,  and  Heirs  male,  and  of 
Provifion  ;  and  Heirs  of  a  fccond  Marriage,  being  provided  by 
their  Mother's  Coi^trad  of  Marriage  to  certain  Provifions, 
whereunto  they  have  Right  as  Heirs  of  Provifion :  ^^/vtitur. 
Quo  ordine  T^ill  the  Heirs  of  the  fecond  Marriage  be  liable  to 
Debts  and  Difcui&on?  Answer^  It  is  thought,  That  they  being 
Heirs  upon  an  Obligement,  et  auaficr editor eSy  it  would  appear, 
That  they  (bould  be  liable  in  tne  la  ft  place  uifubfidium,  all  o- 
thers  being  difcufied. 

S.  But  it  were  ftill  juftcr,  That  all  fliould  be  liable  to  the 
Creditors  in  fo  far  as  they  are  Heirs,  without  DifculSon ;  and 
be  left  to  feck  their  Relief  among  themfclves:  And  there  needs 
no  Difcuflion  before  reducing  a  DMpofition  in  Defraud. 

N,  In  Contrafts  of  Marriage,  the  Hufband  being  for  the 
moft  part  obliged  to  provide  and  rcfign  his  Eftate  for  Infeft- 
ment  to  himfelf  and  the  Heirs  male  of  the  Marriage;  which' 
failzicing,  to  his  Heirs  male  of  any  other  Marriage;  which 
failzieing,  the  Heirs  male  of  his  own  Body,  the  eldeft  fuccecd- 
ing  without  Divifioa:  ^^n/wr,  If  the  Hulband  (hould  refign 
and  take  fuch  a  Right  upon  Refignatiou  ;  but  thereafter  fliould 
refign  in  Favours ot  other  Heirs:  Whether  the  Heirs  of  the 
Marriage  may  quedion  the  faid  Alteration,  and  what  way  ? 
Ratio  duHtandi^  That  an  Heir  is  eadcm  perfona^  and  cannot 
queftion  the  Deed  of  the  Perion  whom  he  reprefents.  An- 
swer, He  is  not  fimply  Heir,  but  Heir  of  the  Marriage:  And 
as  to  Obligemeuts  in  his  Favours,  he  is  Creditor,  ido^  It  is 
thought  he  may  purfue  a  Rcdudion  of  the  forefaid  Deed,  as 
being  in  Prejudice  of  him  as  Creditor:  Or  he  may  purfue  the 
Heir  of  Provifion  by  the  poftcrior  Right,   for  Implement  of 

the  faid  Obligement. 

^uaritur, 
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^arinir,  When  by  fuch  Provifions  there  arc  other  Heirs 
fubltitutc  to  the  Heirs  of  the  Marriage,  whether  the  Hufband 
mav  alter  the  DeftioatioDs  as  to  the  faid  other  Heirs  ?  And 
if  he  do,  If  they  may  qaeftion  the  Deed?  Answer,  It  is 
thought,  That  the  heirs  of  the  Marriage  are  ouly  in  Miga^ 
tiorn ;  and  the  other  Heirs  in  dejiinatione'  mariti,  which  be 
may  alter. 

N.  If  a  Man,  after  Refignaiion  made,  and  Infeftmcnt  ta- 
ken, upon  his  Contraft  of  Marriage  in  favours  of  himfelf  and 
the  Heirs  of  that  Marriage,  (hould  again  refign  in  favours  of 
Other  Heirs ;  the  Heir  of  the  Marriage,  it  is  true,  not  being 
fimply  Heir,  but  as  an  Heir  of  Provifion  is,  quaft  creditor,  may 
purfue  a  Rcduftion  of  the  faid  Deed  to  his  Prejudice :    Or  he 
may  purfue  the  Heir  ot  Provifion  by  the  poftcrior  Right,  for 
Implement  of  the  faid  Obligement.    But,  fo  far  as  I  can  un- 
derftand,  ConiraAs  of  Marriage  of  this  Nature,  were  of  old 
judged  only  to  be  Dejiinations,  which,  l>eing  performed,  were 
thought  to  be  fulfilled,  and  even  the  ContraSers  fatisficd,  as 
prefuming  that  a  Man  would  not  caufelefly  alter  a  Dcftinatioa 
in  favours  of  his  own  Heirs :    So  that  thereafter  the  Man  was 
left  to  his  Freedom.     But  now  the  Heirs  of  the  Marriage,  as 
above,  arc   ftill  reckoned  Creditors  quoad  the  Father  and  his 
Heirs  general ;  and  he  cannot  difpone  gratnitoufly  to  their 
Prejudice,  which  diminifbes  the  FatWs  Power:    And  Exhe^ 
redations,  that  were  judged  with  us  to  be  unaccountable,  arc 
wholly  (hut  out.     Nor  can  it  be  faid.  That  othcrwife  the 
Contra«5l  (hould  be  no  Security,  efpecially  againft  a  fecond 
Marriage :    For  a  Dcftination;)^o/m^<i  is  a  reaionable  Secu- 
rity betwixt   a  Man  and  his  Children :    And  it  cannot   be 
thought  that  he  could  alter  it  without  a  Caufe;  or  that  even 
a  fecond  Marriage  ihould  biafs  him.  And  if  this  be  not  enough, 
there  might  be  a  fpecial  Provifion  made  againft  this  Hazard : 
But  ftill  the  Hufband   the  Fiar  (hould  have  the  free  Ufe  of 
his  Property^  and  a  free  Arbitriment  amjung  bis  Children:  For 
Children  arc  much  fafer  in  the  Hands  ot  their  Parents,  thaa 
Parents  are  in  the  Hands  of  their  Children. 

It  is  farther  Qiieried,  If  in  the  Cafe  of  other  Heirs  fulfti^ 
tute  to  the  Heirs  of  the  Marriage,  the  Hujband  may  alter  the 
Deftirmtion  as  to  the  faid  other  Heirs?  And  it  may  juflly  be 
thought.  That  thcfe  other  Heirs  have  only  the  fpes  of  a 
Deftination,  and  no  Right  of  Obligation ;  and.  That  the  Right 
of  Obligation  arifes  to  the  Heirs  of  the  Marriage  only  by  the 

Force 
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Force  of  the  Contraft,  and  the  Intcrcft  of  the  Panics  Con- 
traders. 

N.  A  Pcrfou  being  oWiged  by  Contrad  of  Marriage  to  rc- 
ligD  certain  Lands  in  favours  of  himlelf  and  bis  Wife  in  Life- 
Tcnt,  and  the  Heirs-male  of  the  Marriage;  whom  failzieing, 
his  Heirs  whatfomcver :  And  likewiie  being  obliged,  that 
what  he  (hould  get  by  his  Wife,  by  any  Legacy,  or  Right, 
or  Affignation  in  her  Favours,  to  iecure  and  employ  the  fame 
to  himielf,  and  her  in  Liferent,  and  to  the  Heirs  of  the  Mar- 
riage; which  tailzieing,  to  his  Heirs  whatfomcver:  And  he 
having  accordingly  religned,  and  taken  Infcftmcnt,  to  him 
and  her,  and  the  Heirs  forcfaid :  And  a  Sum  of  Money  having 
fallen  to  her,  and  being  uplifted  and  difcharged,  both  by  him 
and  Wife,  before  Inhibition  ;  and  thereafter  there  being  In- 
hibition upon  the  faid  Contrad  at  the  Inftance  of  certain 
Friends,  at  whofe  Indancc  Execution  is  appointed  to  follow, 
thele  ^ejiions  do  arile,  imo,  If,  notwithftanding  the  faid  In* 
hibition,  he  may  difpone  the  Lands?  Answer,  He  may 
difpone  the  fame,  being  Fiar :  And  the  Import  of  the  faia 
Obligcment  is.  That  the  Right  of  Succcffion,  as  to  the  faid 
Lands,  (hould  be  fecured  to  the  Heirs  of  the  Marriage,  in 
cafe  the  Father  (hould  deceafe  \tt  the  Fee  of  the  fame ;  fo 
that  he  cannot  provide  them  to  other  Heirs :  But  it  is  not  in- 
tended thereby,  that  the  Father  (hould  not  have  the  Right 
competent  to  all  Fiars,  nnz.  That  they  may  difpofeof  the  fame, 
if  their  Condition  requires. 

^{criiur.  If  he  may  at  leaft  difpone  the  fame  without  an  0- 
ncrous  Cau(c  ?  Answer,  It  is  thought  not,  feeing  all  Oblige- 
ments  ihould  be  underllood,  ut  actus  valemt  et  opereiaur: 
And  though  the  Father  be  Fiar,  his  Fee  is  by  the  faid  Obligc- 
ment lo  reftridcd  in  favours  of  the  Heirs  of  the  Marriage, 
that  he  cannot,  fraudulently,  and  to  evacuate  the  faid  Oblige- 
jnent,  difpone  without  an  ouerous  Caufe. 

If  the  Inhibition  will  be  eflFcdual  as  to  the  Sum  e.g.  of 
L.  10,000  never  employed?  Answer,  It  will  be  ef{edual 
as  ip  the  Wife :  But  as  to  the  Heirs  of  the  Marriage,  there 
may  be  Qucftion.  Ratio  duMtandi,  that  there  being  an  Obligc- 
ment, it  ought  to  be  once  fulfilled  by  Itnpioyment  to  him  and 
his  Wife,  and  to  the  Heirs  of  the  Marriage :  And  on  the  o- 
iher  part,  feeing,  notwithftanding  the  Inhibition,  he  might 
have  difpofed  of  the  faid  Sum,  if  it  had  been  employed  ;  there 
is  eadem  ratio,  if  it  be  not  employed  ;  feeing  his  Condition 
jlD^y  bp  (uch  that  he  cannpt  employ  the  fame. 

If 
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If  ir  be  doc  to  be  coniidcFcd,  what  truly  i^is  Condition  is  i 
And  if  it  be  fuch  chat  he  caoDOt  employ  the  faid  Sum  without 
Ruin  ;  that  he  (hould  not  be  obliged  to  employ  it  dicis 
cauja  to  be  thereafter  uplifted  i  And  if  a  Proccls  may  be  in- 
tented  agaiud  his  Children^  to  hear  and  fee  ic  found  and  de- 
clared, uiat  he  (hould  have  Power  to  difpone  notwithftanding 
of  the  faid  Inhibition  and  Obligement  forefaid,  both  as  to 
Lands  and  Money?  Seeing,  if  the  Money  were  employ- 
ed, he  could,  and  might  difpofe  of  the  fame,  being  Fiar: 
And  he  is  not  in  that  Condition  to  raife  the  faid  Sum,  and  em- 
ploy it. 

5.  It  is  already  faid,  That  neither  the  forefaid  Obligemcnt 
nor  Inhibition  will  hinder  the  Qufband  to  difpone  for  an  one- 
rous  Caufe ;  all  the  Import  of  the  Obligation  being,  that  he 
may  not  i\{^Qi\c  gratuitoujly  or  ft  adulemy,  in  Prejudice  of  the 
Heirs  of  the  Marriage.  But  it  may  be  farther  queftioned,  If 
every  gratuitous  Difpofition  ftiould  be  ]udgcd  fradukfU :  For, 
ic  fcems  hard,  that  in  this  Cafe,  a  Hufband  being  Fiar  of  an 
opulent  Eftatc  in* Lands,  may  not  difuone  freely,  at  lead  upon 
feme  Parts  of  ic,  when  it  is  not  with  a  defign  to  defraud  the 
Heirs,  but  out  of  a  juft  and  rcafonable  Ufe  of  his  Fee.  And 
indeed,  unlefs  the  gratuitous  Difpofition  were  cither,  of  the 
whole,  or  of  a  greater  Part,  or,  if  it  had  not  fomc  other 
Mark  of  Fraud  ;  1  /hould  not  judge  it  fraudulent  in  Prejudice 
of  the  Heirs  of  the  Marriage. 

The  Author  fuppo/es  a  Sum,  as  L.  lO^coo  to  have  come  by 
the  Wife,  but  not  employed  ;  and  thitiiSf  the  After-inhibiiion 
ihould  be  efFedual  as  to  the  Wife  :  Buc  as  to  the  Heirs  of 
the  Marriage,  it  is  true,  that  by  the  Obligement  it  ought 
once  to  have  been  "Employed  in  the  Terms  of  it.  But  fincc 
notwithftanding  thereof,  he  might  have  difpofcd  upon  the 
Sum  for  onerous  Caufes,  if  it  had  been  employed;  his  Cre- 
ditors .may,  on  the  fame  Account,  hiudcr  him  to  employ  ir, 
notwithftanding  of  the  Inhibition. 

The  Author  goes  oa  to  inquire,  If  the  Hufband  may  not 
raife  a  Procefs  againft  the  Bairns  of  the  Marriage,  for  decla- 
ring of  his  Power  to  difpone  notwithftanding  of  the  faid 
Obligemcnt  and  Inhibition  upon  it  ?  But  this  Procefs  feems 
jieedTcfs  ;  for  the  Inhibition  can  only  hold  in  fo  far  as  the 
Obligation  binds :  And  fince  ic  binds  not  either  as  to  onerous 
Peeds  or  againft  Creditors,  the  Inhibition  will  not  hold^  and 
ihc  Procefs  is  uoncccflary. 

But 
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BoT  all  thefe  Difficulties  arifc  by  makbg  the  Dcftinationtf 
in  Cofltra&s  more  ftrift  than  they  were  of  old  ;  for  thereby^ 
though  a  Son  of  a  Marriage,  difplcafe  his  Father  never  fo 
much^  he  cannot  put  his  Eltate  by  him  unlcfs  he  fell :  And 
on  the  other  hand,  let  the  Son  be  never  fo  dutiful,  the  Father 
may  both  fell  and  fpcnd  at  his  Pleafure,  So  that  ftill  \\ 
feems  more  agreeable  to  Law  and  Rcafon,  that  Dedinations 
even  in  Contrafts  of  Marriage,  as  to  Heirs  of  the  Marriage^ 
fliould  only  be  to  make  the  fame;  and  that  being  once 
made,  the  Father  Ihould  be  free ;  for,  in  cfFcdl,  in  'thefe 
Cafes,  the  Wife  is  only  the  Party  et  in  obligationey  Ind  the 
Hem  merely  in  dejtinatione.  However,  our  Pradique  runs^  o- 
ihcnvife. 

Heirs-Portioners. 

N,  XTJ/H^N  Women  fuccced  as  Heirs  whatfoevcr  [v.  g. 
VV  three  Daughters)  they  fuccced  as  Heirs  portioners, 
without  any  Privilege  of  Primogeniture,  ^raritur,  If  the 
three  Daughters  fuccceding  be  deceafed,  leaving  each  of 
them  Sons  and  Daughters;  will  the  eldeft  Son  of  any  of  them 
exclude  the  reft  of  the  Children,  and  be  fole  Heir-portioner  to 
the  Grandfather  ?  Ratio  duUiandi^  As  Primogenitgre  is  intro- 
duced f6r  the  Prefervation  of  Families,  which  does  not  miliw 
late  in  fuccejftone  fmrmneaf  Women  being  finis  et  caput  fa'* 
milia: ;  there  onght  to  be  no  Refped  to  the  fame  in  the  fecond 
Degree,  et  nepotilms,  as  there  is  not  in  prifno'gradu  in  ftlia* 
his  ;  there  bein^  utrique  eadem  ratio.  ^ 

Where  there  is  a  Plurality  of  Heirs-portioners,  and  fome  of 
them  become  Laffi  ;  may  the  Debt  be  recovered  in  folidunt, 
from  thefe  who  are  refponfal  I 

If  a  Barony  defccnd  to  Heirs-portioners,  will  all  have  Right 
of  a  Barony  i 

If  any  Superiorities  belong  to  the  Barony,  will  the  eldeft 
only  be  Superior  ? 

S.  Three  Daughters  having  fuccecdcd  as  Heii's-portioners, 
if  any  of  the  three  dcceafe,  leaving  both  Sons  and  Daughters, 
her  eldeft  Son  only  will  rcprefcnt  her,  and  come  in  her  Place 
as  Heir-portioner  to  his  Grandfather.  And  there  appears  no 
Reafon  why  the  Author  ftiould  incline  to  brine  in  all  tiie  Sons 
and  Daughters  of  the  Daughter  deceafed  e^uauy  ;  bccaufe  for- 
footh  their  Mother  was  but  an  Hcir-portioner,  there  being 

manifeftly 
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manifeftly  dijparatio,  where  one  of  the  Daughters  leaves  a 

Son. 

If  fome  of  the  Heirs- portioners  become  l^fi^  the  pebt 
may  be  recovered  in  folidum  from  thei'c  who  arc  rerponiible  \ 
for  the  whole  Hcricagc  is  liible  to  the  Creditor :  And  if  it 
fall  to  more  Heirs,  it  ihould  not  prejudge  him  :  Nor  ought 
he  iu  this  Cafe  to  be  charged  with  Negligence  ;  fo  thai  any  of 
them  being  refponfal,  (hould  ftill  be  liable  to  him,  without  Frc- 

{'udice  to  their  Relief,  as  accords:  And  it  was  their  Part  to 
lave  forefeen  the  Hazard,  even  before  any  of  them  became 
irrefponfal. 

If  a  Barony  (hould  defcend  to  Heirs-portionerS|  it  may  be 
thought.  That  all  of  them  will  have  Right  to  the  Power  of 
BaUUery;  but  the  Dij^ity  of  a  Baron  (hould  remain  with  the 
cldeft  :  For,  if  any  Superiorities  belong  to  the  Barony,  they 
would  only  fall  to  the  eldeft  HeiNportioner ;  and  there  fcems 
to  be  eadem  ratio. 

He  'rj  of  Provijion  and  Subjlitule. 

N.  V  T  7  H ATEVE  R  belongeth  to  a  DefunS  in  Fee  and  Pro- 

VV  periy  (whether  Land  or  any  other  Intercrt)  the 
Time  of  his  Deceafe,  cannot  be  tranfmitted  but  to  Repre- 
fentatives;  or  thefe  who  are  inftar  baredem,  and  bomivm 
pojfefforejf  as  in  the  Cafe  of  Lands  provided  to  Bairns  of  the 
Marriage,  the  Bairns  are  in  effcA  Heirs  of  Provifion  :  And  if 
Sums  be  provided  by  Way  of  Subftitution  to  another  Per* 
fon,  after  the  Deceafe  of  the  Creditor;  the  Subftitute 
will  be  liable  to  the  Creditor's  Debt,  other  Heirs  being  dif* 
cuffed. 

H£iRs  of  Provifion  being  oftentimes  Strangers,  and  in 
re  certa  .•  ^uieritur,  Will  they  only  be  liable  fecundum 
vires? 

If  a  Right  of  Lands  be  given  to  a  Perfon,  without  Men- 
tion of  his  Heirs ;  and,  failzieing  of  him  by  Deceafe,  to  ano* 
thcr  and  the  Heirs  of  his  Body :  ^uaritur.  Will  not 
the  faid  Perfon  who  is  fo  fubflitutc  be  Heir  of  Tailzie? 
And  if  it  be  fo  in  Lands,  why  not  fo  in  Bonds  granted 
to  Perfons,  and  failzieing  of  theoi  by  Deceafe^  to  other  Sub* 
Ilitutes  i 

S.  Whatever  a  Man  hath  in  Fee  or  Property,  he  tranf- 
mts  to  his  Reprefcntatives ;  but  ProvifioDS  in  Contrads  of 

Marriage, 
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Marriagiet  fometimes  to  Heirs  or  Bairns ;  fomfciraes  to  Heire 
of  the  Marriage;  fometimes  to  the  Bairns  of  the  Marriage* 
Now,  fuppofe Xands  be  provided  to  the  Heirs  of  the  Marri- 
age :  It  is  not  doubted  but  that  the  elded  Son  of  the  Mar- 
nagc  will  fucceed  in  the  whole  Land-eflate.  What  then  if 
the  Lands  had  been  provided  to  the  BairrU  of  the.  Marriage  ? 
Can  it  be  thought.  That  Sons  and  Daughters  will  come  in  as 
Hcirs-portioncrs  of  Provifion  ;  and  fo  in  cafe  the  Provifion  of 
Lands  had  been  to  the  Heirs  or  Bairns  of  the  Marriage.  It  is 
thought  the  eldeft  Son  in  all  thefc  Cales  would  fuccccd  :  For 
there  appears  to  be  par  ratio :  And  the  Variation  is  more 
from  Stile  than  the  Intention  of  Parties.  But  if  the  Provi* 
(ion  were  of  Sums  of  Money,  cither  to  the  Heirs  of  the 
Marriage  only,  or  to  the  Bairm  of  the  Marriage  only,  or 
to  the  Heirs  or  Bairns  of  the  Marriage :  In  all  thcfc  Cafes, 
the  Children  male  or  female  feem  to  be  called  equally  to  the 
Succeffion ;  and  even  though  fome  of  the  Sums  of  Money 
were  heritably  fccurcd :  For  this  fcems  to  be  the  Mind  of 
the  ContraAers.  But  however  the  Heirs  or  the  Bairns  come 
in  to  fucceed,  it  (hould  not  hinder  but  that  the  Father  in  his 
Life  (hould  have  the  Arbitriment  of  a  free  Divifion  among  his 
Children.  And  it  were  good  tbefe  things  were  cleared  by  our 
PraftiqCie. 

If  a  Bond  be  taken  to  a  Creditor,  and  after  his  Deceafe,  to 
another  nominatim  Suhftitute ;  the  Subftitutc  will  be  liable  to  . 
the  Creditor's  Debt,  other  Heirs  being  firft  difcuffed  :  But  yet 
he  (hould  be  no  farther  liable  than  in  quantum  ei  ohenit :  For, 
fincc  he  fucceeds  not  in  ufdverjiimjus,  but  in  a  particular  Sum, 
he  ihould  not,  in  reafon,  be  farther  liable  for  the  Defun&'s 
Debts. 

Heirs  of  Provifion,  being  Strangers,  and  in  re  certa,  will, 
DO  doubt,  have  the  Benefit  of  DifcuiFion:  But  then,  this 
Difcuffion  being  over,  will  they  be  liable  only  in  quantum  ; 
or,  as  Heirs  to  all  the  Dcfunft's  Debts?  And  here  fince 
they  fucceed  not  in  umverjumjus,  but  in  the  re  certa  pro- 
vided to  them ;  it  may  be  thought  they  ihould  be  onlj^  li- 
able in  quantum.  And  yet,  if  they  be  once  ferved  Heir  of 
Provifion,  our  Law  would  make  them  liable  for  all  the  De- 
fund's  Debts ;  unlcfs  they  ferve  cum  beneficio^  as  now  they 
may  do.' 

Lands  being  difponcd  to  a  Perfon,  without  Mention  of  his 
Heirs,  and  faifzieing  of  him  by  Deceafe,  to  another  and  the 
Heirs  of  his  Body  ;  the  Subftitute  will  be  underftood  to  be 
Heir  of  Tailiic.     And  yet  on  a  Bond  for  Money,  granted  in 
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like  Manner  to  a  Creditor  and  a  Subftituce  ;  after  the  Credit- 
tor's  Deccafc  the  Subftitntc  may  charge  funimarly:  For,  Sums 
tranfmit  with  lefs  Solemnity  than  Lands :  But  both  wouU  be 
liable  for  the  DefuoA's  Dents.  • 


Heirs  of  Tailzie. 

N,  QucerUUTf  T  F  there  be  no  heritable  EAate  belonging  10 

1  an  Heir  of  line^  out  of  which  the  Execu- 
tor may  be  relieved  of  heritable  Debts ;  will  the  Heir  of 
Tailzie  be  obliged  to  relieve  the  Executor  of  fuch  Debts  ? 
Ratio  duhitandif  Hpirs  of  Tailzie,  are  not  properly  Heirs,  bos 
bomrum  pqffeffores;  and  liable  to  the  Debts  only  mj'ubpdium: 
Whereas  the  Heirs  of  Line  and  Executors  are  properly 
Heirs :  And  the  Heir  of  Line,  if  the  Exccutry  be  great, 
and  more  confiderable  than  the  heritable  Eftace,  may  con- 
fer :  Which  is  not  competent  to  the  Heir  of  Tailzie  or 
Provifion. 

The  fame  Queftion  may  be  betwixt  an  uhlmus  baires  and  the 
Executor  nominate  of  a  Baftard  legitimate. 

Haereditas  being  fuceeffio  in  univirfum  jut :  ^aeritur,  Why  i$ 
an  Heir  of  Tailzie  called  haeres^  who  fucceeds  only  in  rempar^ 
tiaUaremj  as  fundus  f  Answer,  He  fucceeds  in  ommjus  talHa^ 
tum^  et  non  fingulari  titulo ;  but  as  reprefcntingthc  Defund  or 
ta  re:  Et  noninterejiy  whether  there  be  any  ihing  in  hlaereS" 
fate  quando  haerei  Jucudit  eojure  \  et  majus  et  minus  nen  variant 
Jpeciem. 

If,  after,  a  Perfon  has  fucccedcd  as  Heir  of  Tailzie  to  a  cer- 
tain Barony,  the  fame  be  evifted;  whether  will  be  be  liable 
Eo  the  DefuniSl's  Debts  >  Katio  dubitandi^  Jemel  haeres  femper 
haeres  \  etfibi  imputet  that  adit  damnofam  haereditatem. '  On  the 
other  part,  the  Heir  having  fucccedcd,  an4  having  contraScd 
uajiadit'une  with  Creditors  ;  intuitu^  that  the  faid  Land  was  to 
')e  bis :  The  idAAquaft  contractus  (hould  be  confideVed  2&eb  cau- 
Jam  datam  et  mnfecutam. 

Heirs  of  Provifion  and  Tailzie,  who  are  to  fucceed  only  in 
rem  Jingularem^  albeit,  titulo  uvtverjah:  ^aeritur,  If  they 
will  be  liable  to  ihe'DcfuocVs  whole  Debt,  though  far  exceed- 
ing the  Value  of  the  Succeffion  :  Or,  If  they  (hould  be  con- 
iidered  as  haeredes  cum  benefcio  tnventarii  \  and  ihould  be  liable 
o\i\y  fecundum  vires:  There  being  no  Neccflity  of  an  Inventary ; 
the  Subjeft  of  their  SuccejEon  being  only,  as  faid  is,  resJmgV' 
lares?  Answeh,  It  is  thought,  That  if  one  be  fervcd  gene- 
ral 
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ril  Heir-tnak^  wuliout  Relation  to  afln^ular  SubjeA  (as  to 
certain  Laad^}  he  would  be  liable  infotmtm:  But  if  he  be  fer- 
wA  only  fpecial  Heir  in  certain  Lands,  he  ihould  be  liable  on- 
ly Jecundum  vireSm  , 

There  being  a  Mght  ipade  in  favours  of  a  Perfon  as  Heir 
«f  Provifion  of  a  great  Eltatc  ;  and  in  favours  of  another  as 
likewife  Heir  of  Provifion  of  an  inconlidcrable  Parcel :  ^aeri- 
tur^  If  the  Perfon  fucceeding  almoft  to  all  the  Eftate  will  he 
coniidered  ai  Heir  of  Tailzie,  and  will  be  liable  to  relieve  the 
other  as  Heir  ofPtovifion? 

When  there  are  two  Heirs  of  Tailzie  in  divers  Lands^ 
of  whick  thc&entis  not  equal,  but  the  one  much  difproportion- 
^ble  and  lefs  ihan  the  other  :  Quaeritur,  If  they  will  be  liable 
to  the  Debts  equally,  or  proportionally  i 

S.  It  is  here  queried,  "  If  there  be  no  hcriuble  Eftatc 
*^  belonging  to  the  Heir  of  line,  cut  of  which  the  Executor 
'^  may  be  relieved  of  licritable  Debts,  will  he  get  his  Relief 
''  off  the  Heir  of  Tailzie."  But  fince  ihc  Creditor  might  have 
purfocd  the  Heir  of  Tailzie  for  the  Debt,  after  difcuffipg  of 
the  Heir  of  Line,  there  appears  no  Reafon  why  the  Executor 
paying  his  Debt  fliould  not  have  his  Relief  ajgainll  the  Heir 
of  Tailzie.  Of  this  the  Author  doubts^  and.  lays  the  Heir  of 
Line,,  if  the  Executry  be  inviting,  may  confer,  which  the 
Heir  of  Tailzie  or  Provifion  may  not.  But  the  Hcir-of  Line 
is  ordinarily  .the  firft  in  Blood,  and  therefore  (hould  never  be 
refufcd  to  confer  with  the  neareft  of  Kin  or  Executors  ^  but 
the  Heir  of  Tailzie  muft  hold  him  with  this  Provifion :  And 
vet,  feeing  he  is  Heir  infu§  onHne,  he  ought  to  relieve  the 
Executors  of  heritable  Debts. 

The  fame  Queftion  is  dated  betwixt  an  ubmus  haeus  and 
^he  Executors  nominate  oizRoJlard^  But  the  Executor  being 
lawfully  nominate,  (hould  ilillhave  his  Relief  of  any  Debt  the 
ultimus  bams  is  liable  to.  * 

HaerfJitashcinzfucceffio  in  univerfum  jus  :  Quaerttur,  Why 
an  Heirof  Tailzie  is  called  bofres^  feeing  he  fuccecdsin  particular 
Land^,  or  a  particuIar/wTw/'w  ?  And  it  is  thought  the  Civil  Law 
would  not  conftrue  him  to  be  an  Heir,  but  rather  a  Legatar,  or, 
Donatar  mortis  caufa.  The  Author  fays  hfi  fucceeds  in  omnejui 
iaUiatumy  nonjingu/ari  titulo,  and  as  reprefenting  the  Defund  in 
ra  re  ;  But  thefe  arc  all  empty  Words,  for  the  Jus  talliaium  h 
poly  the  Lands  tailzied,  and  the  Succellion  is  as  ample  aTraiit 
jmH&OQ  therepf,  as  if  it  had  been  by  Difpofition.  And  the  making 
)jim  repTifent  the  DefunS  is  that  complained  of,  there  being  n$ 
fteafog  for  it^  fince  )>c  rcprc fen ts  po  further  than  every  fimplc 
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Donatar,  in  the  Thing  he  focceeds  in.  It  is  true,  if  a  Mau 
adventure  to  be  Heir  in  general,  though  poffibly  there  be  little 
or  nothing  in  haireditau^  yet  it  would  make  him  univerlally 
liable  to  the  Debt.  But  there  he  took  his  Hazard,  and  has 
himlclf  to  blame;  whereas  an  Heir  of  Tailzie  did  only  intend 
what  was  fpecially  provided  to  him.  And  therefore  it  may 
well  be  thought  that  an  Heir  of  Tailzie  ftiould  be  liablcto  Debts 
cveuinfuo  ordine^  in  quahtum  ad  eum  ebvenit^  and  no  further^ 
though  our  Praftique  difagrce. 

If^  after  a  Perfon  basfucceeded  as  Heir  'of  Talkie  in  certain 
Lands^  the  fame  be  evided^  will  he  yet  be  liable  to  the  DefunSfs 
Debts  ?  This  Queftiou  depends  on  the  former,  for  if  he  be 
repute  an  Heir, Jemei  haeres  femper;  but  yet  fince  he  defignednot 
any  univerfumjus^  but  only  what  he  was  called  to  by  the  Tail- 
zie, the  evifting  of  the  Lands  ftiould  fi  ce  him  of  the  Debts  and 
of  the  quafs  contractus  entered  into  with  the  Creditors  by  hi*. 
Succeffion, 

Heirs  of  Provifion  and  Tailzie  fucceed  manifcftly  in  rem 
ftngularem,  and  it  is  incongruous  to  fay,  that  they  fucceed  tituh 
univerfali.  And  in  effeft  the  res  fsngularis  is  its  own  Inventary, 
and  though  the  Author  here  fays  right,  That  one  ferved  ge- 
neral Heir-male  woulJ  be  liable  injoliduniy  but  if  ferved  only 
fpccial  Heir  in  certain  Lands,  he  fliould  be  YizhXt  fecundum  vires, 
and  no  further.  Yet  this  is  rather  Reafon  than  our  Praftiquc  : 
For,  we  feera  to  underftand  the  Matter,  that  wherever  one 
is  ferved  Heir  fpecial  in  Lands  tailzied,  his  fpecial  Service  in- 
cludes a  general^   which  is  almoft  Nonfenfe  in  this  Cafe. 

Where  a  Right  is  made  in  favours  of  a  Perfon  as  Heir  of 
Provifion  in  a  great  Eftate,  and  another  Right  in  favours  of 
another  Perfon  as  Heir  of  Provifion  in  a  fmall  Eftate  :  Or, 
which  appears  to  be  the  fame,  where  there  are  two  Heirs  of 
Tailzie  in  Lands  of  an  unequal  Value  ;  they  will  be  liable  in 
fuQ  ordlne  infolidum,  or  conjunilly  and feverally ,  as  our  Pracliquc 
runs,  though  in  effeft  it  ought  only  to  bejecundum  vires. 

ff^en  Heirs  of  Tailzie  may  be  confidered  as  Creditors. 

N.  /^NE  having  tailzied  his  Eftate  by  a  'Difpofition  to 
V>/  one  and  the  Heirs  of  his  Body,  which  failzieing,  to 
other  Subftitutes;  and  by  a  ContraS  betwixt  him  and  the  Per. 
fon  to  whom  he  difponed  his  Eftate,  he  having  taken  the  faid 
Perfon  obliged  to  do  no  Deed  in  Prejudice  of  the  Tailzie,  but 
to  prcfervc  it  inviolable  :  ^aeritur,  If  he  the  Dilponer  fliould 

make 


Re/ohed  and  Anjwered.  215 

make  a  Difpoficion  notwithftandiBg  ;  may  the  Hdrs  of  Tail* 
zie  purfue  Redudion  of  the  fame,  as  beiog  made  in  Defraud 
of  them,  being  Creditors  by  the  faid  Contrad  ? 

If  after  the  faid  Contract  is  regiftrate,  the  Heirs  of  Tailzie 
haveyi^  quaefitum:  So  that  the  Contraders  cannot  difcharge 
or  prejudge  tne  fame  f 

S.  This  is  an  odd  Cafe;  and  fcarce  fuppofible.  But  if  the 
Tailzie  was  uerfcrd,  and  the  Granter  Ihould  contraveen,  the 
Heirs  of  Tailzie  it  fcems»  may  purfue  a  ReduAion  of  that 
Deed.  The  Author  further  fuupofes  the  faid  ContraA  to  be 
regiftrate  :  but  it  is  thought  that  the  ContraAers  may  ftill 
with  mutual  Conieot  difFolve  the  Contra<3 ;  and  that  the  Regi* 
ftration  fignifies  nothing  as  to  any  jus  quaefitum  to  the  Heirs 
of  Tailzie  more  than  by  the  Contract  itfelf.  But  the  Cafe  is 
heteroclite. 

Haereditas. 

S.  This  and  the  four  following  Titles,  viz.  aditio  hain^ 
dhatis,  haeres  contrahens,  npudiatiohaereditatss,  diud  ftrvtu  hoi* 
resy  are  all  but  Latin  Citations. 

Ultimus  Haeres. 

i^.  TF  a  Donatar  by  a  Gift  of  ultimus  haens  will  be  liable  to 
X  th,c  Defund's  Debt  pcrfonally  effeirand  to  the  Eftate  I 
And  if  be  be  not,  what  Courfe  (hall  be  taken  to  a/fed  it  ? 

If  fuch  univerfal  Succeffors  be  liable  infolidum^  (If  they  be 
found  to  be  liable  perionally)  unlefs  they  give  up  an  Inven- 
And  what  (hall  be  the  Method  of  giving  up  an  Inventa* 


tary  ? 
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S.  A  Donatar  by  a  Gift  of  ultimus  haeres  ^ill  be  liable  to  the 
Defund's  Debts  effeirand  to  the  Eftate,  and  muft  either  giv6 
up  Inventary  and  make  the  Eftate  Forthcoming,  or  be  liable 
fimpliciter.  And  the  Method  of  their  giving  up  Inventary 
ihould  be,  by  offering  the  fame  when  punucd,  and  with  Ccr- 
rification  if  they  conceal,  but  ftill  real  Diligence  may  pro- 
ceed agaiuft  the  Eftate,  whether  they  give  up  Inventary  or 
not  ? 

Hwfinf 
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Heirjhip  Moveable, 

N.  I F  a  Son  that  is  forisfamiliate,  and  has  a  Family,  will  jgct 
*  a  moveable  Hcirfhip  by  his  Father  ?  Bjotio  dubitanX  he 
uixy&cicmXj  in^Vii&tiizz  fater  faimlias:  And  /  contra  the  6* 
ther  Children,  though  forisfamiliate  will  be  Executors,  and 
I^Kclude  him  ;  and  in  that  Cafe  there  is  no  Reafon^  chat  all 
Ihould  be  Executry,  and  the  Heir  excluded. 

S,  A  Son  and  apparent  Heir,  though  forisfamiliate,  will 
yet  have  by  his  Father,  the  moveable  neirfliip ;  for  Forisfand* 
Ii4it9n  fignifies  nothing  in  this  Cafe.  And  fuppofe  the  other 
Children  to  be  alfo  forisfamiliate;  yet  they  will  be  Executors 
«$  nearefl:  of  Kin,  and  there  appears  no  Reafon  that  they  (hould 
exclude  him. 

iV.  Whether  a  Coach  and  Cart  will  fall  under  Heirlhip 
with  the  Horfes,  belonging  thereto  the  Time  of  the  Defund^s 
Peceafe  ?  And  whether  not  only  the  Plough,  but  Oxen  or 
Horfes  that  goes  in  the  fame,  will  belong  to  the  Heir? 

5.  This  Queftion  muft  be  determined  by  the  Cuflom.  But 
it  would  appear  that  if  Coach,  Cart,  or  Plough,  be  the  heft 
Aught  and  Heirlhip,  the  Oxen  and  Horfes  neceflary  (hould  go 
with  tbf?  fame  as  tnftrumiwta  fundi. 

M  An  Heretrix  being  married :  J^ywrrr/wr,  If  (he  ihay  have 
a  moveable  Heir(bip  \  Ratio  duhitandi,  That  Ihe  is  in  famiSa 
mariti,  and  has  none  of  her  own? 

S.  An  Heireft  being  infamilia  mariti,  which  gives  her  only 
her  Deed's  Part,  that  Icems  to  be  all  th^t  will  fall  to  her  of  their 
Moveables  in  fuch  a  Cafe>  jhough  (he  be  a  3aroncfs ;  becaule 
the  jns  mariti  fwallows  up  all  nntil  the  Moveables  come  to  this 
Divifipn.  And  it  were  hard  he  ftiould  draw  any  thing  out  of 
this  Part,  though  the  Heir,  of  the  Hul]band,  p^ron,  4raws  oat 
of"  all.  « 

AT,  ^uairittir,  if  a  Jewel  may  fall  under  TOirihipj  opoh 
Pretence,'  that  it  is  the  Jewel  of  the  Family  ?  Ratio  dubitandi^ 
Jewels  are  only /Wtf/w  i  and  Hcirftiip  is  properly  iii/?rft«i^;4i 
fnndi^  or  domus;  And  io  England j^rt  called  fJeir-U^mt. 

.A 
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S.  A  Jewel,  repute  and  kept  as  a  Jewel  of  the  Family, 
it  is  thought,  will  fall  under  Heirfhip,  by  this  DeftinatioD,  aod 
the  Proprietors  thereby  flgnified. 


Monq  configned  for    Redemption,    ivhether  ^  Uerir  ' 

table  or  Moveable? 

N.  \JfOliEY  being  configned  upon  an  Order  of  Ba-. 
lYX  dempdon :  ^vunitur.  If  afkcr  Decreet  of  Declara*. 
tor  the  fame  oe  heritable  or  moveable?  Bjttio  dubttaruS^ 
That  it  belongs  to  the  Creditor,  and  is  moveable,  and  as  it 
were  in  Ca(h$  which  of  its  own  Natnre  is  moveable:  Ad4 
on  the  other  ifOLVi  Jirr$gatum  fapit  naturam  fumgati ;  and  a$' 
the  ReliA  would  have  a  Terce,  fo  the  Heir,  who  only  caa. 
renounce,  ought  to  have  Right. 

5.  It  hath  been  already  anfwered.  Tit.  Heir  and  Bxioavr  ; 
that,  before  Declarator,  Money  configned  upon  an  Order 
of  Redemption  is  heritable  quoad  the  Debtor  in  the  Rever- 
fion  ;  but  after  Declarator  it  is  moveable:  Yet  ftill  fo,  (baci 
the  Wife  ConjonA-fiar  in  the  Wadfet,  mnft  have  her  lifcr 
rent  thereof  upon  Redemption  as  the  £quivalei»i^ 

Sums  Heritable  or  Moveable. 

N.^  A  Sum  being;  due  by  Contrafi,  whereby  the  Buyer  of, 
JLJL  Lands  is  obliged  to  pa^  the  Price ;  but  fo,  that  it  is 
provided  that  it  (hould  be  retained  for  Payment  of  Annual- 
rent,  until  an  Infeftment  of  Warrandice  upon  the  Lands  be 
purged:  ^laritur.  Whether  the  faid  Suim  be  heritable  or 
moveable  ? 

S.  It  is  thought.  That  until  the  Infeftment  be  pui^ed, 
the  Seller's  Executor  cannot  crave  the  Money ;  but  ftul  it 
appears  to  belong  to  the  Seller's  Executor  under  the  faid 
Condition :  But  bocv  the  Executor  can  compel  the  Heir  to 
purge  the  Infeftment,. is  not  io  clear;  fo  that  this  may  occa- 
fion  the  Sura  to  lie  long  enough.  However  there  appears  no 
Reafon  why  it  fhonld  belong  to  the  Seller's  Heirs ;  for  it  can- 
not be  faid  in  this  Cafe  to  oe  heritably  fccured,  but  only  to 
be  a  conditional  Debt. 

Hormlo* 
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Homologation. 

M  QIR  WtUiam  Ker  having  got  ^  Right  under  the  Greaf 
i3  Seal  to  debateable  Lands  upon  the  Borders,  whcrciii 
Kir  of  Cherrytreis  pretended  a  Ricrht  and  Intcreft  and  Proper- 
ty by  a  prior  Gift,  and  Benrnt  ofGrubet^  an  Intcreft  of  Com*- 
moDty :  The  faid  Sir  William  Ker  and  Chitrytrees  did  by  a 
Minute  oblige  themfelves  to  communicate  their  Rights,  fo 
that  Sir  William  Ker  ihould  difpone  to  Chirrytrees  his  ^ight  as 
to  his  Part  of  the  faid  Lands  Cberrytrees  was  in  PoSeifioii 
of;  and  that  Cherrytreis  and  his  Succeflbrs  (hould  be  obliged 
not  to  queftion  Sir  William  Ker  his  Right;  Thereafter  Cherry- 
trees  oncrci  to  aflign  the  faid  Minute  to  Gruhet:  ^eeritur. 
Whether  or  not  the  Accepting  of  the  faid  Aflignation  would 
import  an  Homologation  of  Sir  William  Ker's  Right,  and  a 
paiung  from  Grubet\  Right :  And  if  Grubet  by  the  Obligc- 
mentforefaid,  would  be  obliged  not  to  queftion  Sir  William 
Ker's  Right  as  to  Grubet*s  Part  of  the  faid  Commonty? 
Answer,  That  a^us  agentium  non  operantur  ultra  ei^rum  inteu' 
Homm  \  and  Grubet  did  not  intend  to  prejudge  himfclf,  but  to 
better  his  Right  and  to  be  free  of  a  Plea ;  and  he  could  not 
queftion  Sir  William  Ker^s  Right  upon  that  which  he  was  to 
have  from  Cberrytrees ;  but  could  not  be  barred  to  queftioa 
the  fame  upon  his  own  Right  which  he  had  not  from  Cherry-' 
tries. 

A  Tailzie  bearing  a  Claufe  irritant.  That  the  Courfe  of 
Succeffion  ihould  not  be  altered,  and  that  the  Contraveencr 
Ihould  lofe  the  Right ;  and  the  Heir  of  Tailzie  in  Minority 
having  refigned  in  favours  of  other  Heirs  that  were  not 
contained  in  the  Tailzie,  and  being  infefc  upon  the  faid  Re* 
figaation :  ^aeritur,  If  the  faid  Heir  after  Majority  conti- 
nues to  poilefs  and  to  adminifter,  and  has  granted  Commiilion 
for  doing  other  Deeds  concerning  the  Management  of  the 
Eftate  intra  quadrienrmm  utUe,  but  before  intcnting  of  Re- 
dudion  ex  capite  minoritatis  .•  Will  he  be  thought  fo  to  ho- 
mologate the  faid  Alteration,  that  he  cannot  queftion  the 
fame,  and  cannot  be  reponed  againft  the  committing  of  the 
faid  Clade  irritant  ?  Answer,  It  is  thought.  That  the  Pof- 
fef&on  will  not  import  Homologation,  feeing  it  may  be  a- 
fcribed  to  the  former  Right,  \vhich  cannot  be  faid  to  be  al- 
together cxtinft  by  the  faid  other  Right;  the  fame  being 
null,  at  leaft  anmUlarukim  and  reducible.  Vide  Tculzie  altered^ 
in  Litera  T. 

S.  The 


lUfolved  and  Anfwered.  l  vj 

S.  The  particular  Cafe  of  Sir  WiBiom  Ker,  Ker  of  Cherry* 
trees,  and  Bermet  of  Grubet  couchiog  fome  debatable  Lauds  on 
the  Borders,  needs  no  Remark. 

An  Heir  of  Tailzie  having  contravened  by  fefigning  in 
favour  of  himfclf  and  other  Heirs,  in  his  Minority  ;  and  be- 
ing infeft  thereon,  continues  to  pofleis  after  his  Nlinority: 
The  Author  thinks,  That  his  Pofleffion  is  no  fuch  Homolo- 
gation as  to  hinder  him  to  be  reponed.  But,  if  the  Party 
were  not  very  favourable,  this  continuing  to  pojjefs  by  virtue 
of  the  faid  new  Refignation,  would  be  judged  a  Ratification 
thereof;  and  fo  a  Contravention  not  retrievable  by  a  R«* 
dudion  ex  ca^te  minoritatis, 

r  « 

Horning. 

jy.  TF  a  Perfon  charged  may  be  denounced^ Year  aod  Day 
X  after  the  Charge,  without  a  new  Intimation? 

If  a  Pupil  may  be  charged  and  dcnouncedj  and  taken  with 
Caption  ?  //  is  thought,  Not;  feeing  he  can  neither  vilU  nor 
nolle,  nor  obey  nor  diibbey. 

There  Is  not  eadem  ratio  as  to  Minors. 

If  it  may  be  objeAed  againfl  a  Judge  that  he  is  at  the 
Horn  ;  feeing  Parties  may  be  debarred  from  pleading,  as  not 
having  porjonam:  And  there  is  the  fame  Realon  to  debar 
Judges  a  judicando. 

N,  A  Perfon  charged  with  Horning,  but  not  denounced 
within  Year  and  Day,  cannot  be  denounced  thereafter  without 
a  new  Intimation  :   For  fuch  Charges  are  judged  annual. 

The  AA  41.  Par.  1696,  hath  exempted  Minors  under  Pu- 
pillarity  from  Caption  or  Warding  for  any  civil  Cauie. 

Though  a  Judge  be  at  the  Horn,  nay,  though  he  were 
forfeited,  the  Parties  cannot  objedl  that  againft  him,  to  de- 
cline him:  Though  for  the  fame  Canfes  they  may  debar  one 
another,  as  not  hsiwing  per/onam, 

Hcnu  far  a  Hujband  is  liable  for  his  Wife^s  Debt. 

N.  QEEING  the  Hulband  by  his  Marriage  has  Right y«r# 

i3  mariti  to  all  moveable  Eliate  belonging  to  hi?  Witc^ 

and  acquires  the  fame  per  univerfitatem,  as  if  (be  had  made  an 

.Affignation  and  Right  ii^  his  favours  ;    ^aritur.  Whether 
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« 

be  wilt  be  Hable  it  A\  ber  Debts,  at  lead  iDCveable ;  film 
ftrns  fUim  commeda  fengs  nmdim  inc$mmoJaF  At  leafft.  If  he 
W\\\\>tX\z\At  picuUo  tenus^  in  qutrntum  kcutlttisr  faSta  iftf 

If  there  be  any  Difference  hettviit  a  Huiband's  fi^cthig  a 
Tocher,  and  when  there  is  no  Tocher  but  jus  marhtr  Seeing 
in  the  firft  Cafe,  he  is  a  Creditor  by  CoxiXT^&Jmgttlati  tmdo  .- 
And  in  the  other,  he  has  Right  tituh  umverjm  wnmum  botui^ 
mm^  which  are  utderftood  detail  deduSis. 

If  a  Hufband  may  be  liable  for  the  Wife's  Debt^  the  Mar<» 
riage  being  diflblvcd  ? 

i/ff/w.  If  after  the  Marriajje  h  diflblved,  any  Debt  come  to 
his  Knowledge,  that  did  bcfong  to  his  Wife  daring  the  Mar- 
riage :    Whether  he  might  purfue  for  the  fame  I 

How  far  the  Hufband  will  be  concerned  in  his  Wife*s 
Debt?,  aSive  or  pajfrve  / 

S.  A  Hulbcmd  getting  Right  jure  mariti  to  all  his  /Vife^ 
moveable  Edate  is  alfo  judged  liable  to  all  her  moveable 
i)ebt$  ;  quia  fequuktUr  unrverfitatem .'  And  he  is  Admihiftra- 
tor  of  the  Communion  i  and  therefore  muft  be  liable  flmpTj 
during  the  Marriage,  without  RefpeA  to  quantum  locupUtlor 
faSus  eji.  But  if  the  Marriage  difiblve  by  Death,  her  Part, 
that  is,  The  Relift's  Part,  will  only  bfe  liable  for  the  fame 
l^ebts.  But  this  includes  feveral  Cafes,  which  are  particularly 
fct  down  in  Stdrsh  Syftcfn. 

Whether  the  wife  afEgn  her  Moveables  in  Tocher  by 
their  Contrad ;  or  that  the  jtu  mariti  by  itfelf  reaches  the 
fame,  peritide  eft  .•  For  the  Hufband  ftill  gets  her  umver/um 
jus  in  rnQbilUnis.  And  if  he  come  to  the  Knowlcdgjc  of  any 
Debts  or  Goods  that  would  have  belonged  to  his  Wife  during 
the  Marriage,  though  this  happen  after  the  Marriage  is  dif- 
folved ;  he  mav  yet  purfue  for  the  fame :  For  the  Marriage 
is  conflirued  to  be  a  kgal  Aifignation. 

De  Hy pot  fleets  i  vulgo  Wadfcts. 

*'  Nl  T  ICET  tam  inftrumento  aficnationis  quam  charta 
'*  I  J  a  domino  direfto  concefla  teirae  ipfac  aliencntur, 
**  ius  proprietatis  nonnunquam  baud  tranllt ;  fed  iiiferius,. 
**  hypoihecae  forte  cen  impignorationis:  Cum  enim  juxta 
'*  rcgulara  plus  cautimis  fit  m  re  ^udm  perfimay  aliquando 
"  praedta  rtlebitore  alicnantur  in  majorcm  cautionem  et  fecu- 
ritatem  ut  loquimur*    Hypotheca  lutem  terrarum  alia  apud 
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'*  DOS  impropm  dicitur,  aili^  propria,  ncc  minus  ifta,  hacc 

'^  ougis  proprie  eft  impigQorjtlis.     Pigaqs  iiquidci^  cc  hypo- 

''  thecji  propfic  d^tor,  ut  crcditori  cavcacur,  i^on  vcro  ut 

*'  QUtur  oi(i  die  foludonts  advcDieQtCy   debitor  ia  mora  auc 

^'jiQn  folvendofic:   impropria  vero  invadiacio  ea  dltitur, 

*^  cum  creditor  praedii  jus  et  iDveftituram   nancifcitur  ut  fihi 

*^  tarn  de  forte  quam  uforis  caatum  £c,  fed  ea  lege  ut  praeidii 

^  poilefio  peoes  debkorcm  remaneat,  non  jure  proprietaiis 

qua  proriQs.exuitur,  fed  coodudioois :  Id  fit  radio  in  inftru- 

.meoto  alienaEioois  inferto,  quo  creditor  qui  per  aliena^io^ 

'^  nem  dominus  et  vafallqs  eft,  praedium  ut  iaum  relocat  de* 

^^  bitorijr  ftipulatis  annuam  mercedem  quae  foleones  et  Ucitas 

^'  pecuniae  ufuras  baud  excedit ;  addico  etiam  pai&o  de  tever- 

^'  iaoue  (eu  rctradu,  feu  redimendo,  quando  aut  debitor  aut 

'•'  creditor  voluerit ;   aut  prout  convenit  inter  cootrahenics : 

''  Hypotheca  qux  propria  dicixtir  eaeft,  quando  y^tz.  praedium 

''  Don  tantum  in  caotionem  fed  alienatur ;    et  tarn 

^  terrae  quam  pecunia  quaft  funAionem   recipiunt;    ita  itf 

^*  pecuniae  ufus  quascunque  fit  ad  dcbitorem ;  pnedii  vero 

ufos  et  poflel&o  etiam  naturalis  ad  creditofem  pertineat ;  fed 

fub.modo  et  pa&o^de  reirovendendo :    £x  his  varia  nee 

levia  emergunt  dubia. 

*'  Inter  ea  eft  illud,  fi  ex  deMo  creditoris  qui  ex  invefti- 

'^  cura  v<ai&h]s  eft,  feudum  ad  dominum  fuperiorem  redierit; 

^  terris  forte  (fi  piaediuoi  militare  fit}  ultr;i  modum  licitum  ec 

^  femiflem  alienatis,   aut  alio  deli^o  feudali,  vei  ex  crimine 

**  lae(ae  majeftatis  :  An  dominus  illud  habeat  ut, optimum  ma* 

'*  ximum,  et  quale  ab  initio  charta  originali  ab  eo  aut  ejus 

**  deceilbribus aut   authoribus  profeSum  fucrat:   vcl. tantum 

^'  ut  hy}x>thecatum  aut  impignoratuni,  et  retra&ui  et  juri  re* 

•*  luendi  obnoxium. 

**  PLBRisquE  (ut  arbitror)  vidctur  creditorem  mulflan- 
''  dum  jure  fuo  taucum,  falvo  debitori  ejus  culpae  baud  affini 
'^  jure'iuo  et  retradu,  cui  dominus  fnperior  confenferat  pado 
*^  ifto  de  redimcndo  iuipfa  charta  infcrto:  Et  prohac  fcnten- 
"  tia  ftare  vidcntur  trita  ilia  juris  axiomata ;  noxam  caput  fequi^ 
**  nee  ulkm  faSIo  fi40  five  ex  ja^^  five  ex  delUio^  plus  juris  in 
**  aliuni  trunsferre  pijfe  quamipfe  habet* 
'*  ViR^NTAMEN  acnoteci  fixo  obtuitn  penetrantibus  et  ut 
par  eft  omnibus  rationom  momentts  ultra  citraque  fcrutina- 
tis  jurifconfultis  adverfa  ut  opinor  placebit  fentcutia«  earum 
*'  ^quae  fequuntur)  rationura  (offragio  fobnixa,  fiquidcm  illud 
''  quod  agitur  magii  infpici  quam  quod  concipiior,  et  a&us 
*f  agentium  ultra  eorum  intcntionpm  baud  opcrantur:    Quic- 
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•*  quid  autcjn  inter  debitorcm  et  creditorem  agatur,  id  inter 

**  domiuum  et  crcdiiorem  vailalam   agitiir,  ut  ex  alienatiooe 

''  prions  vaflalli  ifti  13  fufficiatur  et  ei  vaflfallus  fit,  eodem  nee 

'^  alio  modo  aut  jure  quam   prior,    dominio  direflo  ct  ejus 

'^  fru^tibus  et  compendiis  falvis  et  illibatis  :  Interea  baud    au- 

^  tem  cxiguum  eft,  ut,  ex  recognitione  ob  alienaiionem  aut 

quovis  dellflo  feudali,  fcudum  domino  commiffuni,    ad  do- 

minum  remaneat  quale  ab  initio  ruerat,  aut  redituruni  fuif- 

"  fet,  fi  prior  vaffalus  deKquiflct:  Nee  praefumtndum   dorai- 

'*  Dum^  pro  laudemio  quod  in  hypothecis  li  non   ^linus  baud 

*'  majus  cflc  folct  co,  quodpro  alienatione  fimplite  dependitur, 

'*  donfiiuum  fuuin  cjulque  frufius  vellc  carpere  aut  imrainuerc. 

*'  AccEDiT,  quod  pafta  ifta  inter  debitorem  ct  creditorem, 

•*  quoad  dominum  funt  exirinfica  ;  nee  ejus  jus  aut  dominium 

**  diredlqm  ied  vaflalli  et  dominium  utile   afficiont  ?   Quamdia 

'*  igitur  crcditoris  jus  et  dominium  utile  adbuc  duratypadis 

**  iftis  fubjacet :   co  autem  fuolato  et  araiffio,  pafta  ifta,  quae 

"  ei  inh^ercnt  et  accefforia  funt,  cum  principali  evanefcunt. 

**  Adhaec  ;  feudo  exdcliflo  creditoris  qui  vaflallus  eft  do- 
**  minocommiflb  aut  ob  perduellionem  amiub;  vel  praedium 
**  ad  dominum  pertinebit,  quale  fuerai  ante  hypothecam,  aut 
*'  jus  taiitnm  hypothecac  :'  Dici  autem  nequit  hypothecam 
"  domino  committi,  ea  enim  eft  cautio  in  >em  pro  pccunia, 
**  et  inanis  et  accidens  cflct  fine  fubjcfto,  fi  domini  efl'et  fine 
^*  pecunia^  quae,  ut  nunquam  ejus  fuit,  ita  demum  redire  ne- 
*'  -quit. 

NEC  obftat  illud,  Neminem  plus  juris  in  alium  trans ftrre 

quam  ipff  habet ;  multis  enim  cafibus  jus  quod  vaflalli  fuerar, 

"  led  fafto  fuo  imminutum,  et  vel  fervitutibus,  vel  juri retrac- 

'^  tus  ab  CO  conceflb  obnoxium,  plenius  ad  dominum  redeat, 

'*  feudo  ex  delicto  commiflb. 

"  Nj?c  magis  officit,  quod  dominus  paAis  iftis  videiur  con- 
**  fcnfiflfe  ;  ea  enim  non  inter  dominum  et  debitorem  et  credi- 
torem inita  funt.  fed  acontrahcntibus  ipfis  appofitaet  chartac 
inferta  ne  pcrfonalia  divideantur  ;  et  ut  afBciant  vaflklli  jus 
ad  quofcunqae  ejus  fucceflbres  pcrveniat  ;  non  vero  nl  im- 
**  minuant  aut  lacdant  jus  domini  dircAi ;  id  ex  ipfo  pafto  de 
*'  rcvcrfione  cjufque  verbis  elucefcit ;  co  enim  cavctur  prac- 
"  dium  per  debitorem  ejufque  haeredes  et  aflignatos  redimi 
**  ct  rclui  poire,    fed  a  credirore  ejufque  haeredibus  et  affigna- 
*'  tis  in  jus  creditoris  fuccedentibus  ;  dominio  autem  utili   ex 
*'  deliflo  caduco  et  extinfto  nullum  jus  fupereft  creditori,  in 
"  quod  ejus  haeredes  aut  aflignati  fuccedant ;    quodque  ab   iis 
**  redimi  ct  rctrahi  poflit ;  nee  dominus,  vaffillo  ob  dcliftum 
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^  domioio  utili  privato,  in  id  creditor!  fuccedit :  Jus  enim  fa- 
'*  am  ex  delido  amictit  quidcni,  non  autcm  cranfmittit  nee.  a* 
'^  mifium  transferre  potcft  :  Ucqae  unaquaeque  res  ad  Datoram 
*^  foam  facile  redic ;  ita  plena  proprictas,  quae  ante  conceffio* 
'*  Bern  vaflallo  aut  iis  a  quibus  caufam  habec,  domini  fuerat, 
•*  corum  jure  extindo  ad  dominium  rcdit  et  rcvivifcit. 

**  PoKRO,  fi  ex  dcliao  crcditoris,  qui  folus  in  fcudo  ct  vaf- 
'^  fallos  eft,  non  commictacur  feudum  ipfum  quale  a  domino 
*'  profedum  fuerac »  fequitur  illud  cum  mcommodum  turn  ab- 
•'  fordum,  latifundia,//«.  et  baronias  quae  pro  modicis  pccu- 
^  niarum  {ummis  in  caucionem  ec  hypothecam  impropriam 
**  dari  iblent,  fprcto  domino,  impunc  alicnari  poffe  ;  dcbitorc 
"  penes  quem  eft  jus  reverfionis  illud  ccdcntc  ;  ex  ejus  enim 
''  fado  ec  alienacione  nihil  domino  obvenit  auc  committitort 
*^  iu  qucm  nihil  commifit  auc  deliquic  jure  fuo  ufusi,  cum  in 
^'  feudo  et  faiina  haud  fit  nee  ulla  inter  eum.  et  dominum  nc- 
"  ceilicudo  etobligatioincerveniac,  quae  alienationem  impe* 
"  diat. 

'*  £x  fupra  dicUs  coniicitur,  in  hypothecis,  vaflalli  jus  quoad 
'^  debicorem  paftis  dc  retrovendendo  ct  relocando  fubftnftam 
*'  ec  obnoxium   elFe  ;  quoad  vero  fuperiorem,  liberum.  et  fo- 
lucum  :  Ec  creditorem  eodem  quo  alii  vaflalli  jurd  cenferi : 
Ncc  qucri  poceit  Jcbicor,  cum  creditoris  fidem  ct  condilio- 
nem  fuo  periculo  clegeric ;  et  fi  locuples  fit  adverfus  enm 
*'  pro  damno  rcfarciendo  agcre  pofEt. 

**  Si  haecfcntcntia  duriorvidcatur,  facile  erit  ejus  rigorem 
"  emoUire  paSo  de  rctrahendo,  ita  ut  difcrte  cavcatur  prae- 
'*  diyin,  nedum  a  creditore  ejufvc  fi^ccefloribus,  fed  et  a  domi- 
'*  no  fi  ad  eum  pervcnerit  ex  dplido  creditoris,  retrahendum  ; 
•*  pecunia  crcdita  ri  perfoluta :  Sic  domino  fcienti  et  volenti 
*'  ncc  fraus  nee  injuria  fiec." 

S.  In  this  L^/i«  Difcourfe  of  Wadfets,  the  Author  handles 
the  Qucftion,  if  a  proper  Wadfet  being  granted  to  be  hold- 
f  n  of  the  Superior,  the  Wadfctter  becomes  fo  Vaflal,  as  that 
if  he  be  Year  and  Day  at  the  Horn,  and  his  Liferent-efchcat 
fo  vake  \  or  if  he  alienate  the  greater  Pan  of  the  Fea,  or  a- 
ijy  other  Cafualty  fall  by  him,  the  Superior  (hould  have  the 
fame  without  refpcd  to  the  Vaffal's  limited  intereft  by  the  Re- 
vcrfion  to  the  Debtor,  though  incorporate  in  the  Superior's 
Charter  ?  And  rcfolves  the  Queftion  pofitively,  there  being  no 
Remedy  for  it,  unlcfs  the  Granter  of  the  Wadiet  provide  at 
the  fame  Time  by  a  Regrcfs,  from  the  Superior  againft  thefe 
laconvcaiencics.    And  yet  it  may  be  thought,  that  the  Sape* 
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iftpr^coBTeotii^  in  a  Maooer  to  rhc  ReverfioD,  the  Wadfet*^ 
Xiaads,  upon  an  Order  of  Kedempdoo  u(ed»  Ihould  retuni  to 
fth^  Pobtor  >9w  of  thefc  Cafualii^f  bappeoiog  to  the  Superior, 
and  tjbac  all  ibat  the  Superior  could  cure  bv  the  Wadfettei'a 
liferent-efcbeat  (hould  be,  the  Lifereot  of  the  Mooey  :  And 
that  as  1,0  Reco£QitioD  k.fcarce  appears  to  lie  herecafible  where 
tbe  Wadfettcr  hath  ooW  a  Right  limked  W  the  Reverfion. 
0 ut  the  Author  areue^  from  the  AxvSt  Rules  of  the  feudal  Lmv^ 
^ich  yet  Equity  founded  on  the  Superior's  ConlcDty  ihoidd 
^e  in  all  Reafoo  mitigate. 

TCacite  Uypf^thec. 

4 

/^.  e%UAEKlTUR,  If  a  tacite  Hypothec  being  not  only  of 
^S^'tiffuSf  hut  mjhiinwtta frndi :   ^uid  juris  in  Grab- 
rooms^  where  there  is  nothing  paid  but  Silver  I 

S.  This  ^ueftion  is  not  clearly  dated  ;  but  if  it  meaned  that 
the  Hypothec  is  not  only  of  thc/widus,  but  of  the  injirumema 
fitrtdi.  It  may  be  thought,  that  in  a  Grafs-room,  the  Stocli^* 
ing  upon  it  as  well  as  tl^  Lands  ihould  be  hypothecate. 

N.  What  is  the  effipd  of  a  tacite  Hypothec  ?  And  if  ji 
Tenant  (hould  fell  his  €om  in  a  Mercat,  may  not  the  Maftcr 
purfue  a&wu  hypothccaria  againft  the  Buyers  who  (hould  know 
the  Condition  of  thcfe  with  whom  they  deal  \ 

S.  The  EflfeA  of  a  tacite  Jfyfothec,  if'  it  be  undcrftood  qf 
the  Maftcr^s  Hypothec  in  the  Fruits  of  the  Ground  for  a  Ye^r^ 
'Rent,  is  well  known  to  be  very  (Irid  for  the  Year's  Rent  againft 
all  lutromitters  with  that  Crop  :  Yet  it  is  ihought,  what  the 
Tenant  cxpofcsand  fells  in  pubhcMercat  (hould  be  liable  to  no 
Back-call  by  the  Mafter,  and  that  propter  fav^nm  cotmrurcii  0 
fiditn  fori  pHblui. 

N.  The  H'sritor  of  Lands  or  Maftcr  having  a  tacite  Hy« 
pothcc  for  a  Year's  Duty  :  Qi/uzerittdr,  if  the  faid  Hypothec 
be  as  well  for  the  Stocking  upon  the  Ground,  asof  the  Growth 
and  Increafe  ? 

S.  The  Matter's  tacite  Hypothec  for  a  Year's  Duty  is  as 
well  of  the  Stocking  as  of  the  Growth  and  Increafe,  for  ieth 
are  in  this  Cafe  undcrftood  to  be  hypotbe$;ate. 

K  ^aeritur 
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K.  Qwmitu^,  U  the  Refts  df  dW ^  Itui  attdOM  oily  M 
41  Yam's  Doty ;  wbcthtr  the  Nfafter  #fll  hive  any  HypofhM 
as  to  a  Ycai^s  Duty  fo  made  op  ?  Oi^  if  ii  be  underftood  ^vlj  df 
the  Rcfts  6f  cbe  immediiitoly  preceding  Year  f 

8.  \r  the  Mafter  fiioukl  ftrfer  the  Refts  of  divers  Year  to 
lie  oter  unpaycd,  though  they  may  onlr  amonnt  to  ohc  Ycart 
Duty,  vet  DO  Hypothec  fir  the  feme,  but  onty  for  the  prefimt 
Tear's  Rent. 


I. 

* 

Imtnobilia. 

S.  ^"I^HIS    and  the  following;  Title  Immolilia  per  f^f^ 
X      cationem  et  aBis  tnoSs,    are    ooly    Lfitin    Qtv 
tioos. 

■  Impojinon  upon  the  Pint  of  Ale. 

M  J^rimrp  1 F  the  Gift  of  the  Towti  of^^^nburgh  and  tt* 

*  ther  Burghs,  of  two  PcnDics  upon  the  Wtit 
of  Ale^  or  two  Merks  npod  the  Boll  of  Malt,  may  be  qiieftlon- 
ed  ^  4t)y  concerned,  upod  that  Ground,  That  beifig  a  Burden 
opoD  the  Peojde  it  could  not  be  laid  upon  them,  without  Con- 
ieot  of  Parliament  f  Aksv^er,  It  is  thought,  it  maybe  que* 
ftioned.  I.  For  the  Reafon  forefaid,  being  the  fundamental  of 
the  Liberty  of  the  PcofJe.  i.  The  whole  Country  is  concern, 
ed,  and  has  Prejudice  thereby ;  in  refpeS  that  they  who  dwell 
within  the  LotUans  will  fuffer  as  to  the  Price  of  their  Bear ; 
which  will  be  lefs  in  Confideration  of  the  faid  Burden  of  two 
Merks  upon  each  Boll ;  and  confequently  the  whole  Country 
will  be  prejudged ;  the  rrice  of  the  Bear  in  Lothian  being  the 
Standard  almoll  of  the  whole  Country;  Edinburgh  being  c(mt* 
mums  patria  \  and  the  Drink  upod  that  Occafion  being  botti 
wotfe  and  dearer.  And  the  Shires  of  Lothian,  having  concur- 
red,  they  came  in  End  to  a  Condefoendence,  That  the  Town 
fliould  be  obliged  never  to  deiire  the  like.  And  it  is  thought^ 
That  the  Gift,  both  in  Paffing  at  the  Exchequer,  and  Ratifi- 
cation thereof  in  Parliament,  was  fo  qualified.  4.  A  Bond  was 
given  by  the  Town  to  iliat  Porpofe  to  ibc  College  of  Juftice, 

and 
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and  alfo  to  the  Shires ;  and  both  were  trufted  to  ooe  of  the 
Commiffioners  of  the  Shires  to  be  kept ;  and  it  is  informed^ 
was  given  back  by  him  viis  et  modis.  5,  The  Pretence  of 
Debts  and  Alteration  of  the  way  of  living  of  the  Magiflrates 
is  .frivolous ;  feeing  the  Town  ought  not  to  contraft  Debts, 
the  Magiftrates  being  only  in  effe^  curatores.*  And  the  Kinjg 
could  not  lay  a  Burden  upon  the  Country  for  Payment  of  bis 
own  Debts :  And  the  Debt  of  the  Town  is  no  lefs  than  it  was 
formerly  before  the  firft  Gift:  And  the  Magiftratcs  (hould  not 
live  upon  what  is  given  to  the  Town.  6.  As  to  the  Pretence 
of  his  Majefty's  Prerogative ;  it  is  againft  Law,  and  the  com* 
mon  Stile  of  the  Chancery,  which  (hould  not  be  altered :  And 
his  Majefty  doth  make  ufc  of  his  Prerogative  to  remit  the  Ri- 
gour of  Law,  but  not  to  give  illegal  Grants  rei  alierw,  to  pre- 
judge and  burden  others:  And  therefore  fuch  Grants  are  ever  un- 
dentood  falvojure,  and  to  be  periculo  fetentis.  7.  The  difpen- 
fing  with  the  former  Bond  is  of  dangerous  Confequence  3  his 
Majefty's  Prerogative  being  never  againft  Juftice;  and  for  ta- 
king away  the  Bonds  and  Rights  granted  to  the  People,  with* 
out  their  own  Confent :  Otherwise  there  (hould  be  no  Securi- 
ty for  Liberty  and  Property. 

5.  The  Author  reafons  juftly  againft  thefe  Impofitions  hj 
royal  Gift.  And  the  Claim  of  Right  1689,  hath  carried  the 
Matter  farther,  "  That  the  giving  Gifts  or  Grants  for  raifing 
''  of  Money,  without  Confent  of  Parliament  or  Convention 
*\  of  Eftates,  is  contrary  to  Law/'  And  this  has  been  extend- 
ed even  againft  convential  Agreements  within  Burgh,  wherein 
the  whole  Community  agreed,  and  took  upon  themselves  vo- 
luntary two  Pennies  or  a  Plack  on  the  Pint,  towards  defraying 
of  the  Town's  Burdens.    And  thefe  were  alfo  reprobate. 

Impofitims  of  Burdens  upon  Shires. 

N.  QEEING  Shires  are  not  Incorporations :    J^^mft/r,  If 
O  upon  any  Pretext  whatfoevcr  the  major  Part  may  lay 
any  Burden  upon  the  Shire,  or  any  Part  of  it  xvithout  their 
Confent? 

S.  Neither  the  major  Part,  nor  even  the  whole  of  the 
Shire  may  impofe  any  Burden  either  upon  the  Heritors  or  In- 
habitaitts  :  For  this  can  only  be  done  by  Law,  and  not  by  com- 
mon Confent  without  Law. 

Impofitiom 
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Impofttions  voluntary  upon  Shires. 

N.  TT  7Hen  any  Charges  for  Banner, Trumpet  or  Coat,  6r. 
V  V  for  the  Heritors,  arc  to  be  paid :  Quaritur,  Whether 
the  fame  arc  to.  be  paid  viritim  et  per  capita ;  or,  proportion- 
ally according  to  the  Valuation  ?  Answer,  They  are  perfonal^ 
and  not  patrimonial :  And  are  to  be  paid  with  rcfped  to  the 
Pcrfons,  and  not  their  Eftates. 

S.  The  Charges  for  Banners,  Trumpets,  Coats,  &c.  to  the 
Militia,  can  only  be  impoCcd  by  Warrant  of  Law :  And  as  hi- 
therto impofed,  appears  to  be  the  Burden  of  Heritors  according 
ta  their  Valuation,  and  not  of  the  Inhabitants  virithn. 

Itnprobations. 

AT.  iFPurfucrs  of  Improbations  ftiould  confi^?  Of  late, 
^  fome  are  of  Opinion,  That  Coniignation  is  to  be  made 
only  when  Improbation  is  proponed  by  way  of  Exception.  But 
the  Ad  of  Parliament  anent  Caution  in  Improbations,  in 
Place  of  which  Confignation  is  come,  is  clear  as  to  all  Impro- 
bations by  way  of  AAion  or  Exception. 

It  appears  there  fliould  be  a  Difference  betwixt  a  general 
Improbation,  at  the  Inftance  of  Heritors  and  Buyers,  which  is 
a  Tentative  ufed  to  try  the  Condition  of  the  Lands,  if  they  be 
affcftcd  with  any  latent  Pretences:  And  the  Cale  of  fpecial 
Improbations  and  Improbations  of  certain  Writs;  and  tnat  in 
this  Cafe  there  (hould  be  Confignation,  but  not  in  the  other ; 
tinlefs  upon  Produdion  a  particular  Right  be  taken  to  be  im- 
proven. 

^  When  in  Improbation  Writs  are  produced,  and  Certifica- 
tion craved  ro/;^rj  nmproduda;  and  it  is  allcdged  that  the 
Defender  has  produced  fufiiciently  to  exclude  the  Purfucr : 
^(trhur^  If  notwithftanding  Certification  (hould  be  granted  ? 
Answer,  By  the  late  Praaique,the  Lordsarcin  ufc  to  near  the 
Parties  debate  upon  the  Right :  Whiph  is  thought  hard,  feeing 
if  the  Defender  be  confident  of  the  Right,  he  has  iio  Prcju- 
dice  by  granting  the  Certification ;  and  having  gotten  long 
Terms,  he  ought  to  produce  all  Writs  called  tor:  Seeing  Im- 
probation eft  procefus  tentativus,  and  in  order  to  try  the  De- 
fender's Pretence,  and  not  to  debate  a  Right. 

F  f  S.  Whew 
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S.  When  Improbation  is  proponed  fcrjr  way  of  Exception, 
the  Excipiefit  is  always  ordered  to  confign.  Bat  rbe  faid  Ad 
of  Parliament  includes  all  ImprobacioDsl)y  way  of  AAion  or 
Exception.  See  the  AS ^ISA.  ParL  7.  c^  6a.  And  the 
Aitchor  doth  well  diftingaiih  betwixt  general  Improbations  rai- 
fed  for  Production  and  Oifcovery,  and  fpecial  Improbations  of 
certain  Writs ;  And  in  this  Cafe  only  allows  Confignatioo  j  . 
'  mlels  after  ProdQAion,  a  particular  Right  be  taken  to  be  im* 
proven. 

In  Adions  of  Improbation,  when  Certification  is  craved 
amtra  non  produSa^  the  Defender  fometimes  alledges.  That  he 
has  prodnced  fufficienjtly  to  exclude^  the  Purfuen  And  the 
Author  is  not  (atisfied  that  the  Lords  flioold  allow  this  Plea ; 
but  that  rather  Certification  flionld  go  out  upon  the  Defender's 
Hazard.  And  indeed  when  this  Alledgeance  is  made  and  fu- 
ftained,  if  the  Defender  fuccumb^  it  feems,  Certification  (hould 
go  out  againft  him,  without  allowing  him  a  farther  Term. 

Impugning  the  yfuihority  of  Parliament. 

iVl  T3  Y  an  exprcfs  Aft  of  Parliament,  the  impugning  the 
D  Authority  of  the  Parliament  coniifting  of  three  £• 
ftatcs,  is  Treafon.  Quaritur,  If  the  Mifconftruing  or  Impugn* 
ing  the  Proceedings  of  the  Parliament,  if  they  amount  to  Trea- 
fon? Answer,  There  is  a  Difference  betwixt  impugning  Au- 
thority,, and  Proceedings  of  Judicatories;  feeing  Judges  may 
have  an  unqoeftionable  Authority,  arid  yet  their  Proceedings 
may  be  quedioned.  And  Papids  and  Heretics  cannot  contro- 
vert the  Authority  of  Parliament,  and  yet  may  be  diflatisfied 
with,  and  mifconftruc  the  Proceedings  of  the  fame.  Which 
Praftice,  though  criminal,  doth  not  amount  to  Treafon. 

S.  Impugning  the  Dignity  or  Authority  of  the  Parliament, 
or  any  of  the  three  Eflates,  is  Treafon  by  the  Aft  Ja.  6.  Pari. 
8.  cap.  130.  And  the  Author  fays  well  that  impugning  the 
Proceedings  of  Parliament  is  another  Cafe.  But  there  is  alfo 
another  Aft  Ja,  6.  Pari.  10.  cap.  10.  making  the  depraving  of 
Laws  or  Afts  of  Parliament,  to  be  Death.  But  the  Rigour  of 
this  Aft,  as  to  the  Pain  of  Death  and  Confifcation,  asof  feve- 
ral  other  Afts  of  the  like  Nature,  is  well  correfted,  by  the  Aft 
4.  Pari.  I.  Q.  jinne, 

Incorportaions 
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Incorporations* 

iV.  I F  1  College  or  Corporation,  being  in  LaW^  a  Bodj,  mtj 
*-  forfeit  the  Rights  of  the  Corporation,  stnd  in  what 
Cafe?  Ratio  dutitafub^  Magidrates  are  only  Curators,  loco  cu* 
raunutn:  ^nd  the  Qniverfuy  never  dieth :  And  Biihops,  and 
fuoh  other  fole  Corporations,  though  they  commit  Barratry, 
do  not  forfeit  in  Prejudice  of  their  SucceUors. 

Whan  a  Town  or  Incorporation  that  has  Power  to  con* 
tracl  Debts,  do  grant  Bond  obli^ng  the  Magiftratea  and  their 
Succeffiirs,  and  bearing  Horning  and  other  Executorials : 
QtueriUir^  If  fucceeding  Magifiratcs  may  be  charged  with 
Hornine  ?  And  if  they  be  denounced.  Will  the  Efcheat  of  th^r 
Moveables  fall,  or  only  of  Moveables  belonging  to  the  Town  i 
Ratio  dubitandiy  offLium  nulli  debet  ejfe  darnnofiim}  and  they 
are  not  bound  themfelves  pcrfonally,  bnt  only  they  and  their 
Succcilbrs  in  officio  in  Behalf  of  the  Corporation :  And  on  the 
other  part,  if  chcy  (hould  not  be  liable,  the  Execution  would 
be  elufory :  And  though  it  is  not  juft  that  they  (hould  pay  fuch 
Debts  out  of  their  own  Eftate ;  yci  they  are  liable  to  pay  the 
fame  out  of  the  Jtftate  of  the  Corporation :  And  if  they  can- 
not raife  fo  much  for  the  Time,  out  of  that  Eftate,  they  (hould 
fufpend,  and  make  it  appear  that  they  are-  neither  in  fmra 
nor  in  culpa. 

Quid  juris)  As  to  Compri(]ng  or  Adjudication  as  ro  fuch 
Bonds?  Whether  it  (hould  be  only  of  the  public  Eftate,  or 
of  the  prefcnr  Magiftrates  likcwife;  efpecially  after  the  Let- 
ters are  found  orderly  proceeded  upon  a  Sufpenfion  difcuiTcd 
againft  them  ? 

After  the  Magiftrates  are  denounced,  and  Year  and  Day 
at  the  Horn,  Quid  juris ^  as  to  the  Liferent-Efcheat  f  Whether 
will  that  of  the  Town  fall :  And,  how  long  their  Liferent  (ball 
be  thought  to  endure  ?  Or,  if  the  Liferent  of  the  Magiftrates, 
and  each  of  them  will  fall? 

If  the  fucceeding  Magiftrates  m^y  be  charged  fummarly  ? 
And,  if  they  be  deoounccd,  will  ihcir  own  ElcFicat  fall? 

S.  Tho*  the  Malvcrfations  of  Magiftrates  may,  in  fcveral 
Cifes,  only  afFeft  themfelves  i  yet  even  Incorporations  aftiug 
without,  and  againft  the  Warrant  of  their  Charters,  or  falling 
in  any  treafonable  Pra^^ice,  may,  and  do  thereby  forfeit  their 
Kights. 

A  Town  or  Incorporation,  may  contraft  Debts;  apd  Bonds 
given  by  the  Magiilratcs  and  Town  Council  for  the  Time,  do 

bind 
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bind  them,  and  their  Soccdlbrs  in  Office;  fo  that  they  maj 
be  fum marly  charged,  bat  their  own  private  Eftates  will  nei- 
ther be  poindable,  nor  othenvife  liable ;  and  yet  their  Perfous 
will  be  liable  to  Caption,  if  they  do  not  fulpcnd  and  make  it 
appear,  that  tbey  are  neither  in  mora  nor  in  culpa ;  but  that 
the  Deficiency  is  in  the  Town's  Funds,  which  they  arc  ready  to 
make  forthcoming :  And  if  fuch  a  Sufpenfion  would  difcufs 
againft  them  ;  yet  Adjudication  (hould  only  proceed,  as  poind* 
ing  of  the  Towu'3  public  Good,  and  not  of  the  Magiftrates 
private  Eftates :  But  if  they  do  not  fufpend,  their  Terfons 
would  be  ftili  liable  as  faid  is,  and  their  Elcheat  alfo  in  Hazard, 
if  they  be  guilty  of  Contempt. 

And  though  the  Magiftrates  for  the  Time,  and  others  in 
Office,  ftiould  happen  to  he  denounced,  and  lie  Year  and  Oay 
at  the  Horn;  yet  there  could  be  no  Liferent-efcheat  as  t6  the 
Burgh,  becaule  it  dies  not;  but  the  Liferent-efcheat  of  the 
Magiftrates  not  fufpendin^,  may  be  queftioned ;  fince  they 
ought  to  have  purged  their  Contempt  by  fufpending,  even  as 
Tutors  are  obliged  to  do :  But  it  would  not  hold. 

Therb  is  no  Queftion,  but  that  upon  Bonds  granted   by 

Burghs  or  Incorporations,  their  SuccelTors  in  Office  may  be 

charged  fum  marly. 

t 

Infejtment  of  Annualrent. 

N.  T  ANDS  being  afFeflcd  with  two  Annualrcnts  to  divers 
1  J  Perfons,  and  being  comprifed  for  the  Bygones  of  the 
frrft:  ^ucdritur^  If  after  the  Expiring  of  the  Comprifing,  the 
Coraprifcr  (the  Lands  being  fufficient  to  pay  both  Annualrcnts) 
will  be  liable  to  the  fccoud  Annualrentcr?  Seeing  the  Lands 
were  affcfted  therewith  the  Time  of  the  Comprifing :  And 
thoajih  the  firft  Annualrent  was  prior,  the  Debtor  did  no 
Prejudice  to  give  the  fecond;  the  Lands  (as  faid  is)  being  able 
to  pay  both. 

If  the  fecond  Annualrenter  may  redeem  ? 

S.  Though  the  Land*  were  affcfled  with  the  fecond  An- 
nualrent the  Time  of  the  Comprifing  for  the  Bygones  of  the 
firft ;  yet  this  Comprifing  is  drawn  back ;  fo  that  the  fecond 
Annualrenter  muft  redeem,  or  is  in  Hazard  to  be  cut  oE 

Bafe  Infejtment. 

W.  T    AND,  holding  Feu,  being  difponed  to  be  holdcn  ci- 
J-j  ther  of  the  Difpoucr  or  of  the  King  j  and  the  Difpo- 

ner 
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ncr  being  obliged  to  infcft  by  two  InfcftmeDts,  the  one  to  be 
holdcD  of  himielf  blanch,  and  the  other  of  the  Superior  as  the 
DUponer  held :  Quaritur,  If  the  Bujer  think  fit  to  hold  of  the 
DifpoDcr,  and  docs  riot  make  ufc  or  the  Procuratory;  whether 
during  the  Time  that  he  continues  to  hold  of  the  Difponer, 
will  he  be  liable  to  relieve  him  of  the  Feu-duty  ? 

S.  While  the  Purchafcr  holds  of  the  Difponer,  he  cannot 
be  perfonally  bound  to  relieve  him  of  the  Feu-dnty;  but  the 
Superior  hath  ftill  the  Lands  liable  for  his  Feu. 

Infeftment  in  a  Rights  both  of  Properfj  and  Annu- 

alrent. 

N.    A   Sum  of  Money  being  lent,  and  thereafter  (for  fur- 
Jtx  ther  Security)  the  Debtor  having  granted  a  Difpofi- 
tion,  whereby  he  is  obliged  to  infeft  the  Creditor  in  an  Annu* 
alrent  out  of  certain  Lands;  and  likewife  to.infeft  him  in  the 
Property  of  the  Lands  (being  extended  to  a  twenty  Pound 
Land)  for  Security  both  of  the  principal  Sum  and  Annualrent; 
fo  that  be  might  h^ve  Recourfe  both  to  the  Lands  and  PofTef- 
fion  of  the  fame ;  until  he  be  fatisfied,  both  of  the  principal 
Sum  and  bygone  Annualrents:  And  that  by  two  Infeftments 
under  Reverfion ;  and  that  he  may  have  Recourfe  to  either 
Right  as  be  Ihould  think  fit ;  and  though  he  (hould  make  ufe 
of  either,  that  he  ihould  not  be  precluded,  but  make  ufe  of 
the  other  as  oft  as  he  thinks  fit ;  which  Right  is  granted  by  a 
-Charter,  and  Safine  following  the   fame.    ^a:rttur,   There 
being  a  Non-entry  of  the  Creditor;  whether  before  Declarator, 
the  Kctour-duty  of  the  Lands,  or  the  Annualrent  of  the  Sum 
(being  one  hundred  Pounds  Sterling  yearly)  will  fall  and  be- 
long to  the  Superior  ?   Seeing  the  Annualrent  valet  feipfunu 
It  is  anfwered^  That  it  is  thought,  the  Right  being  injiar  her^ 
maphroditi,  and  neither  properly  a  Right  of  Annualrent  nor 
Property,  and  yet  both  :  It  is  thought,  that  in  Law  (as  a  Her- 
maphrodite is  repute  to  be  fexus  praevakntis^  fo  in  this  Cafe, 
jus  propiietatis  trahit  ad  Je  jiis  irferiia:  And  it  being  the  Dc- 
fign  or  the  Creditor,  to  lecurc  both  the  principal  Sum  and  An- 
nualrent, and  that  the  Debtor  (hould  continue  in   Podefiion 
(and  in  Wadfcts  improper  where  the  Debtor  is  to  poflefs  either 
upon  a  Back-tack,  or  oiherwife,  the  Annualrent   is   not  dehi- 
turn  fundi).    It  is  therefore  intended  that  there  Ihould  be  a 
Right  of  rropeay ;  but  fo  that  the  Annualrent  (bould  be  fe- 
cured  in  manner  forcfaid :  As  if  in  a  Right  of  Wadfet  with  a 

Back-tack» 
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Back-tack,  it  ftiould  be  alfo  provided  chat  the  Back-tack  Duty 
flioQld  be  dcHtum  fundi,  and  that  it  (bould  be  lawful  to  ibe 
Creditor  to  poind  the  Grouod  for  the  fame,  as  if  it  were  fcco- 
red  by  an  lofcftmeDC  of  Annualreot. 

5.  Th  I  s  Cafe  is  very  heterocly  i  but  the  Creditor  falling  io 
Nod -entry,  the  Non-eniry  will  hie  reckoned  as  of  the  Property 
and  not  an  Annualreot,  which  of  old  valebai  feipjum :  But 
now  this  is  rectified  by  the  AA  42.  Par.  90 ;  whereby  it  is  fta- 
tute.  That  heritable  Annualrents  be  retourcd  only  to  the 
blanch,  or  other  Duty  contained  in  the  Infeftment  of  Annual- 
rent  until  Citation  in  the  Declarator. 

Infeftment  for  the  life  and  Behoof  of  another. 

N.  TF  a  Right  be  granted  to  the  Ufe  and  Behoof  of  another, 
•*  will  the  Right  forfeit  by  the  Trcafon  of  the  Vaflal,  in 
Prejudice  of  him  to  whofc  Ufe  it  is  ?  De  qtw  vid.  Wadfet  beri- 
table  or  nwroeabie^  Leu  U.  a.  4. 

And  farther,  If  the  Vaflal  be  Year  and  Day  at  the  Horp, 
whether  will  his  Liferent  fall  in  Prejudice  of  the  ujuaruis.  And 
if  the  ufuarhu  be  Year  and  Day  at  the  Horn,  whether  will  his 
Liferent  fall  to  the  Superior  or  not  ?  Ratio  duUtandi,  That 
ufuarius  is  not  VaJal,  and  yet  has  real  Intereft  out  of  the  Lands 
holden  of  the  Superior. 

S.  The  Truftcc  in  this  Cafe  is  certainly  Vaflal,  and  the  Su. 

Eerior  regards  him  only  as  fuch,  if  the  Inteftmcnt  be  neatly  in 
is  Favours. 

Rut  if  the  ufuarius  were  Year  and  Day  at  the  Horn,  //  is 
thought,  the  Donatar  to  his  Liferent  might  compel  the  Truftcc 
to  denude,  as  the  ufuarius  might  do  i  and  fo  in  the  Cafe  of  his 
committing  Treafon. 

Conditional  hfeftmcnts. 

N.   \  Mother,  being  debarred   from  her  Jointure   many 

JlV    Years,  upon  Occafion  of  Incumbrances,   and  upon 

that  Ground  being  credit? ix  to  her  Son  for  a  confidcrable  Sbm 

of  Money ;  and  likewife  out  of  Refpefi  to  her  Son,  having  ta- 


ken  a  Right  to  a  Comprifing  for  certain  great  Sums,  did  affign 
jn  (being  the  only  Son  of  her  Marriage  with  his  Fa- 
ther) both  the  faid  Interefts,  to  himfclf  and  the  Heirs  of  his 


Body,  which  failziciug  to  herfclf  and  her  Heirs;  with  a  Pro- 
yiilon  that  he  (hould  not  have  Power  to  alter  the  faid  Deftina- 

tion  ; 
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lion ;  tvA  if  he  (hould  alter  the  fame^  the  Affignation  fliould 

be  void :  But  the  Son  having  made  00  UFe  of  tne  faid  Coow 

priiiDgy  and  there  being  no  Infeftment  thereupon,  is  infeft  in 

the  Eitate  as  Heir  to  his  Father:   ^arirur,  What  way  his 

Mother  and  her  Heirs  may  be  fecnred,  fo  that  the  (aid  Provi- 

fioo  may  be  effeAnal  to  them,  in  cafe  the  Condition  exilt  by 

the  Failzienre  of  the  Heirs  of  his  Body  ?  Jn/wery  It  is  thought 

that  the  Son  (hould  eive  her  Bond,  making  Mention  of  the 

Mother's  Favour  to  him,  and  of  the  faid  Subftitution  and  Pro* 

vifion,  and  that  it  is  jnft  it  (hould  be  made  cfFeAual  to  her  ia 

the  Cafe  forefaid,  if  it  ihould  fall  out;  and  that  by  the  Affigna- 

tion  her  Right  is  liquidate  in  the  Cafe  forefaid  to  40,000  Merks, 

to  be  paid  to  her  and  her  Forefaids :  Therefore,  without  Pre* 

jndice  of  the  faid  Affixation  and  Pro  vifion,  he  fliould  be  obfi- 

ged  and  his  other  Heirs  fucceeding  to  him  in  his  Eflate,  fail- 

hieing  Heirs  of  his  Bodv,  to  pay  to  her  and  her  Heirs  the 

Sum  forefdd,  at  the  firft  Term  of  Whhfimday  or  Marwtmas, 

after  the  Exiftence  of  the  faid  Condition,  and  the  Faikie  of 

the  Heirs  of  his  Body:  And  for  her  better  Security  he  is  to  be 

obliged  to  infc(t  her,  and  her  Forefaidsin  an  Annoalreat  effeir- 

and  to  the  faid  Sum  out  of  his  Eftate,  beginning  the  firft  Term's 

Payment,  at  the  Term  of  IVhitffmday  or  Marimmas  after  the 

Failzie  of  Heirs  of  his  Body  in  Cafe  they  fail;  with  this  Pro- 

vi(ion,  that  in  refpeft  the  faid  Infeftment  is  not  to  be  c^Aual 

but  in  the  Cafe  forefaid,  it  (hall  not  be  prejudged  nori  queftionei 

upon  Pretence  of  any  Length  or  Lapfe  of  Timeor  Prefcription  ? 

And  that  the  fame  fliall  not  commence  nor  begin  to  ron^  until 

the  faid  Right  become  cfieclual  in  the  Cafe  forefaid. 

S.  Thi  Author  propofcs  here  a  Cafe  betwixt  a  Mother  and 
her  Son,  with  his  Advice  to  the  Parties  agreeing,  which  is  ob- 
vious  enough  :  But  if  the  Son  (hould  not  accept  his  Mother's 
Bargain,  and  ib  not  be  liable  to  the  Condition,  (be  muft  cer- 
tainly be  iu  her  own  Place,  and  may.  make  XJfe  both  of  her 
Jointure-right  and  of  her  pnrchafcd'Comprifing, 

Publick  Infcftments. 

Ni.  T  F  an  Annualrent  to  be  holden  of  the  Difponer,  be  con- 
1  firmed  by  the  King:    ^^itritttr.  If  that  Confirmatioa 
will  nuke  it  public  i 

Ir  an  Annualrent  be  difponed  out  of  divers  Lands  to  be 
holden  of  the  Granter;  and  a  Decreet  of  poinding  of  the 

Ground 
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Ground  be  got  sts  to  fome  of  the  Lands,  will  it  make  the 
Right  public  as  to  others  ? 

5.  TuoiyGH  an  Annuairent  to  be  holden  of  the  Difponcf, 
be  confirmed  by  the  King^  That  will  not  make  it  public. 
But  this  is  fo  obvious  that  certainly  the  Author  muft  have 
another  Mraning,  viz.  Whether  this  Confirmation  will  make 
it  a  valid  Right,  as  if  either  public  by  Infefcment,  or 
clad  ^ith  Pofleffion  i  And  I  think  ir  (hould,  for  the 
Kind's  Confirmation  (hould  make  it  ceafe  from  being  clan* 
deftme. 

{f  an  Annuairent  be  difponed  out  of  divers  Lands,  a  De- 
creet of  poinding  the  Ground,  as  to  Tome  of  the  Lands, 
or  Part  of  them,  will  make  the  Right  public  as  to  all,  for 
even  perfonal  Payment  of  Annuairent  Ibould  cloath  tlie 
Kight  with  Poileffion. 

Inbibuion. 

N.  TNhibitions  upon  Bonds  or  Contrads,  if  they  import 
X  only.  That  nothing  (hould  be  done  in  prejudice  of  the 
fame,  and  Execution  thereupon,  fo  that  the  Perfon  having 
reduced  upon  the  Inhibition,  cannot  make  ufe  of  the  fame  to 
foftain  any  Right,  but  fuch  as  depend  upon  the  Ground  of  the 
Inhibition? 

S.  Inhibition  upon  a  Bond  or  Contraft,  imports  lio.  more 
than  that  Nothing  be  done  in  prejudice  of  the  fame,  and 
Execution  thereon ;  fo  that  a  Perfon  having  reduced  upon 
Inhibition  can  only  make  ufe  of  it  to  fuftain  his  Right  flowing 
from  the  Bond  or  Contract. 

« 

N.  Both  the  Perfon  inhibited,  and  the  Perfon-receiver  of 
a  Right,  being  out  of  the  Country  the  Time  of  the  Inhibi- 
lion,  ^arhur.  If  the  Right  be  liable  to  ReduAion  ?  Raii§ 
dMtandi^  Both  the  Inhibited,  and  the  Party- receiver  fliould 
be  certiorated,  and  put  in  mdafide :  And  as  the  Perfon  in- 
hibited is  not  certiorate,  if  be  be  out  of  the  Country,  if  the 
Inhibition  be  not  execute  at  the  Peer  and  Shoar  of  Ldthy  fo 
there  is  eadem  ratio  as  to  the  Lieges. 

S.  No  doubt,  an  Execution  at  Markct-crofs  of  EHrAurgh, 
and  Peer  and  Shoar  of  Lcith  is  fufBcicnt  agaunft  the  Perfon 
inhibited:    And  it  is  thought,  the  like  Execution  fliould  ferve 

alfo 
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alfo  to  certiorate  all  the  Leiges  ^  abroad ;  bat  the  Execution 

vjbert  the  Lands  lie,  and  the  Ke^JiratioH,  arc  the  bell  Certio^ 
rations  to  all  concerned. 

N»  An  Order  beiog;  ufed  n^n  a  conventional  Reverfion  or 
Legal,  againft  a  PerSn  inhibited :  Will  the  Inhibition  affeft 
the  Renounciation  granted  by  him ;  feeing  he  may  be  forced 
to  give  ici  and  has  Dependence  upon  a  Right  before  the  Inhi- 
bition ? 

S.  The  Lords  of  SeiEon  have  cleared  this  Quieftion  by 
an  A&  of  Sederunt^  that  the  Inhibiuon  will  (till  afFtA.  See 
the  AS. 

N.  If  an  Inhibition  being  execute  a^ainft  the  Debtor 
only^  and  being  in  curfu  only  as  to  the  inhibiting  the  Leige?, 
«¥bere  the  Lands  lie^  being  at  a  great  Diftance ;  and  Inti* 
mation  in  the  mean  time  to  the  Parry  who  is  about  to  Bargain 
^ith  the  Debtor;  will  put  the  faid  rany  in  mala  fide  \  fo  that 
there  may  be  a  Ground  of  Rcduftion,  ex  capite  inhilntioms 
againft  the  Party  inhibited,  and  that  the  faid  Right  is 
fraudfuUy  made  and  acceptedi  Without  a  neceffary  Caufe, 
in  defraud  of  the  Creditor^  and  after  Intimation  of  his  Dili* 
gence  ? 

S.  The  Purchafer  appears  to  be  in  bona  fide,  if  he  pnrchafed 
brfore.  the  Inhibition  was  execute  at  the  Market*crofs  where 
the  Lands  lie  ;  but  if  after,  though  before  Regiftracion  there 
being  forty  Days  allowed  for  that,  he  will  be  found  in  niala 
fide:  And  if  there  was  only  a  perfonal  Intimation  by 
way  of  Inftrument  made  to  the  Purchafer,  there  is  a 
itronger  Certioration  than  that  at  the  Market*crofs  where 
the  Lands  lie :  And  it  may  be  inquired  what  was  the  £ifeft 
of  Inhibitions  of  old  before  the  late  Publication  at  the  Mar* 
l:et-cro{Ies,  and  the  Regiftracion  was  appointed  ;  for  certain- 
ly the  Purchaier  follows  the  Faith  and  Condition  of  the  Seller^ 
and  if  he  was  lawfully  inhibited,  and  nothing  omitted,  the  In- 
hibiter  (hould  have  the  Benefit  of  his  Diligence. 

iV.  A  whole  BarOny  of  Land  being  affefted  with  an  Inhi- 
bition, and  being  thereafter  aiipoued  in  feveral  Parcels  to  di- 
Terfe  Perfons :  Ilone  of  the  faid  Purchafers  (hould  be  diftrefled 
by  a  Rcdmftion  ex  capite  inhibitionis  may  he  have  Rccourfe 
againft  the  others  for  their  proportional  rarts^  lor  his  Relief, 

Gg  they 
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Afty  being  in  P$m  cirrn  iihind  /    Viii  AmmakmH^  9f*J^* 
frima, 

S.  Onb  of  thefe  Parchafers  being  diflreffii  upon  the  lobibi- 
{tion,  (bould  ooc  have  Recoorfe  againft  the  other  Plircek  of 
itfae  Baron^^  though  equally  affeded  with  the  faid  Inbibitiotr } 
albcic,  this  would  hold  In  the  Cafe  of  ao  Ahmudremh  And 
ibe  Difparity  is,  that  the  Purchafer  againft  an  Inhibition  b  m 
cidpnf  and  hath  himrelf  to  blame ;  which  cannot  be  faid  ill 
the  Cafe  of  an  Annualrent.  But  here  the  Purchafer  hath 
alio  t  Remedy ;  for  he  may  pay  the  Debt,  and  fo  g«t  Right 
CO  the  Inhibition  %  and  then  all  the  Purchafen  muft  draw  with 
him. 

M  Tr  after  an  Inhibition  is  regtftrate,  and  forty  Days  are 
paft ;  if  the  Creditor  getting  NoDae  that  his  Debtor  has  Lands 
widiin  other  Shires,  may  inhibite  the  Leiges  diere,  and  re* 
giftrau  within  forty  Days  t  And,  if  in  that  Gafe  the  Debtof 
muft  be  again  certiorate  ? 

S.  It  may  be  thon^ti  that  Inhibitions  can  be  execute  at 
any  time  as  to  the  Lands  where  difcovered,  ami  then  rc^fter* 
ed;  and  that  thb  Re^ftration^  though  not  within  the  forty 
Davs  of  the  firft  Publication  made  in  another  Shire,  (houU 
ftill  put  in  mala  fide,  without  a  new  Certioration  to  the  Debtor 
bimfelf ;  the  firft  Execution  againft:  him  being  ftill  goiki  and 
ftanding.  But  certainly  a  new  Certioration  appears  die  fafef 
Way. 

The  AA  of  Parliament  appointing  Inhibitions  and  Interdic- 
tions  to  be  regiftrate,  ordains  the  feme  to  be  done  within 
forty  Days  after  their  Publication  and  Execntion  ;  firft  in  the 
Books  of  the  Shire  where  the  Party  dwells ;  and  if  he  have 
Lands  in  other  ShircF,  in' the  Books  of  that  Shire  alfo.  But 
it  hath  been  queftioned,  if  the  Publication  and  Execution 
fliould  alfo  be  at  the  Market-crofs  of  that  other  Shire.  And^ 
in  my  Opinion,  wherever  the  Regiftration  is  appointed  to  be, 
the  Execution  and  Publication  would  precede.  Yet,  where 
a  Debtor  dwelling  in  Leitb  was  there  inhibit,  and  at  tbe.Mai^ 
ket*crofs  of  Edinburgh ;  the  Lords  found  the  Inhibition  valid 
as  to  the  Lands  in  the  Camngau,  becaufe  duly  regiftered  in 
the  Regality -books,  although  not  execute  at  the  Market-crofs 
of  the  ilegaliiy. 

N.  By 
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//•  Br  a  Mwote^  an  Eftate  aoch  ioctmibored  beingdHpoired, 
ao4  tbe  Price  bcii^ -agreed  imo  at  a  QCitidn  Raoe  fer  Chalder^ 
or  10%  MerJv ;  but  fo  (hat  the  locembraocet  ibould  be  purged 
bf  the  Price  pro  umto^  aud  any  Safe  by  tbe  Crediiors  fboull 
ledoQod  to  tbe  Seller ;  and  the  whole  Incumbrances  being 
viirge4y  the  Buyer  fliould  count  for  tbe  Soperplus  of  the  free 
Afooey^  and  Aaeld,  pay  beiide  ao,ooo  Merks^  after  all  11 
purged,  ^uarituu  Whether  tbe  Benefit  of  tbe  fatd  CbnrraA 
can  be  affected  ividi  an  InhAbkiony  or  with  Arpcftment,  at  the 
InAance  of  Creditors  of  the'  Difponer?  JLz/io  dubitanii% 
the  faid  Benefit  i»  noc  li<)tiid. 

S.  If  itbe  Creditors  bad  Inhibit  before,  it  would  certainly 
aficA  cbe  ContraA  more  effectually  than  au  Arreftmetrt  i  but 
the  Arreftmenc  &ould  alfo  hold  if  the  Creditors  bad  done  no 
other  Diligence^  and  as  to  all  the  fuperplus  Price  that  could 
&11  due. 

N^  If  Inhibition  does  afieft  Lands  acquired  after  Inhibition  f 
Anfajtr^  jj^bimAvef  tbe  Debtor  not  being  difcharged  to  dif* 
pone  the  Lands  he  has  prefentlyi  but  fimply  his  Lands  and 
Mate, 

I^  at  loaft  it  affedctb  fuoh  Lands  as  are  acquired,  within 
ibe  SBiire  where  the  Inbibitbn  has  been  ufed? 

5,  It  is  thought  Inhibition  does  affcA  Lands  acquired  by 
tlie  Debtor  after  Inhibition  ;  but  then  the  Inhibition  muft  be 
execote  and  regiftrate,  where  thoie  Lands  lie.  And  if 
tbe  Lands  acqtdred  after  Inhibition  be  within  the  fame  bhire 
where  the  Inhibition  has  been  already  ufed^  it  appears  to  be 
fuffipient  though  they  had  been  acquired  even  after  forty  Days 
and  Uie  Regiitration  in  that  Time. 

N.  ^}f0rimr,  If  Inhibiiion  doth  affed  Bonds  though  movt^ 
able  by  the  M  of  Parliament,  fo  that  the  Creditor  cannot 
aiSgn  tbe  fame  ? 

^4mmr,  If  Inhibitions  doth  affcfi  Bonds,  fo  that  the  Cre^ 
editor  cannot  thereafter  affign  the  fame  ?  Ratio  dulnumdiy  Thai 
it  is  thought,  they  affed  only  real  Edates  and  Intcrefts ;  and 
there  is  do  Mention  of  Bonds  and  Debts  which  are  perfopal ; 
and  they  come  not  under  the  General  of  Goods  and  Gear^ 
which  are  real  Things:  Whereas  Debts  zxt  Nomina,  and 
fytiajHm^t  Hi^iiom. 

■  S,  It 


S3  6  Doubts  and  ^uf/iians  in  Law, 

.  S.  It  is  thoaght,  That  Inhibirion  doth  not  afffft  Bonds 
moveable  by  the  AA  of  Parliament,  though  they  were  he* 
ritable  before ;  feeing  the  Sum  might  have  been  arrefted* 
But  the  Author,  who  pots  few  Queftions  without  a  good  Rea* 
fon,  points  at  this,  if  tne  Inhibition,  though  it  do  not  affed  the 
Debt  and  Debtor ;  yet  doth  it  not  difable  the  Creditor  that  be 
cannot  affign:  So  that  if  the  Affieny  and  Inhibiter  were  compe- 
ting, the  prior  Inhibition  might  be  thought  preferable,  fo  long 
as  tne  Debt  is  unpaid.  Bat  the  Author  thinks  Inhibition  a  Re* 
medy  in  Law,  to  affetft  only  real  Eftatcs  and  Interefts,  and 
neither  nondna  nor  moveable  Goods  and  Gear. 

N.  Ir  Inhibitions  affeA  Lands  acquired  thereafter  ?  The 
roAo  duhiumdi  is,  no  i  >iligence  can  affcA  ntm  em^  and  what 
did  not  belong  to  the  Debtor :  And  if  Inhibition  will  not 
affed  Lands  when  it  is  not  execute  at  the  Market-crofs  where 
they  lie,  much  lefs  can  it  affcift  Lands  that  has  uotfitum  as  to 
the  Debtor,  and  does  not  pertain  to  him ;  and  the  Narrative 
of  the  Inhibition  is,  that  the  Debtor  intends  to  defraud  his 
Creditor,  by  putting  away  his  Lands,  which  does  not  militate^ 
as  to  the  Lands  which  he  has  not  then. 

S.  Seeing  the  Inhibition  once  aiFeAs  the  Perfon  there  is  no 
Realbn  why  it  (hould  not  affeA  Lands  after  acquired,  if  duly 
execute  and  rcgiftered,  as  akrve. 

N.  A  Bond  being  granted  after  Inhibition,  and  thereupon 
the  Debtor  being  denounced,  and  his  Efcheat  gifted.  J^^* 
ritur^  If  the  Horning  and  Gift  mav  be  reduced  ex  cafite  inhi-' 
titi<ms?  Ratio  dubtumdu  That  tne  Ground  being  taken  a- 
way  the  Superftrufturc  falls,  fo  that  the  Bond  being  reduced 
the  Horning  doth  fall.  Contra,  The  Kirjg  is  not  concerned 
upon  what  Ground  the  Rebel  is  at  the  Horn,  if  the  Horning 
be  valid  and  formal;  and  the  Inhibition  doth  import  only, 
that  the  Debtor  Ihould  not  give  any  voluntary  Right,  where- 
upon his  Eftate  (which  is  the  Subjcft  of  Execution  for  Debt) 
may  be  taken  away ;  but  not  if  he  fliould  commit  Crimes,  ei- 
ther  of  Trcalon,  or  (hould  be  Rebel,  or  do  Deeds  whereupon 
Recognition. may  follow  j  that  the  King  or  other  Superiors 
fliould  be  prejudged  of  their  Right  and  Cafualtics  of  For- 
feiture^ Lifcrcnt-etehcat,  &-€. 

S.  Neither  Horning  nor  Gift  can  here  be  reduced  ex  ca* 
jnte  mhildtiottts,  nor  will  they  fall  in  ctmjequenuam ;  becauli, 

if 
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IT  tbe  Horniog  be  vttid  and  forrosXf  the  Gift  thereon  is  good : 
For,  the  lohibiiioD  doth  onlv  inhibit  the  Debtor  as  to  volun* 
tary  Rights,  whereby  his  £ftaie  may  be  taken  away :  But  if 
he  commit  Crimes,  the  Law  and  the  Superior's  Intereft  muft 
fiill  take  efFcA.  And,  yet  in  goodReafoo  the  Inhibition  fliould 
ikve  the  Inhibiter,  both  as  to  the  Debtor's  Deeds,  and  his 
Delinquency  upon  them,  as  in  Recognitions. 

Inhibition  upm  Teinds. 

iV.  |F  Inhibition  upon  Tcinds  interrupteth  Prefcription, 
J  without  a  Citation  ;  efpccially  where  the  Pofleflbr  is  ia 
Poffcffion  by  a  Right  ? 

Ir  Inhibition  puts  a  Party  bruiking  by  a  Right,  mmalafidei 
fo  as,  before  his  Right  be  reduced,  to  be  liable  for  Bygones 
after  the  Inhibition.    Tweeddale. 

If  to  the  EfFcd  forefaid  he  be  »i  rfiala  fide  ;  becaufe  being 
CommifSoner  for  the  Earl  of  (.atiderdale^  he  prevailed  upon 
the  fame  Grounds  againft  Oxenfoord. 

S.  It  is  thought,  an  Inhi])ition  upon  Teinds  doth  interrupt 
Prcfcription^  without  a  Citation  of  opulzie. 

Though  it  may  be  thought  that  a  Party  bruiking  by^ 
Right,  (hould  be  only  liable  for  Bygones  fince  (he  Citation  in 
the  Redu^ioni  yet  the  Inhibition  cannot  but  put  him  in  mala 
fide,  even  before  the  Reduction  ;  albeit,  this,  may  be  judged 
rigorous  :  And  for  what  here  follows  it  needs  not  to  be  no- 
ticed. But  ^od  qmfque  jitris  in  alium  ftatuetit  ut  ipfe  eodem 
jure  matur,  is  good  JUw, 

■ 

I 

Jn/inuatio. 

S.  This,  and  the  following  Titles ;  InJIaniia,  Inftrunwu 
turn  guarentigiatunip  Inter,  decern  dies,  are  but  Latin  Cita- 
tions. 

Injlance. 

N.  XD  Y  the  common  Law  of  the  Romans,  and  by  the  Cuftom 

D  of  France^  inftantia  petit  after  three  years,  as  to  all 

f£c6^^  of  it;  V.  ;.  Interruption  of  Prefcription :    But  withooc 

Prejudice 


t)8  Douki  mid  ^uejiicm  i»  taw^ 

Brejtidiceaf  the  AAkui,  if  U  be  oot prdcrilMd, lb  Uoi  a aew 
A^B  nay  be  intccced. 

5.  That  this  was  (he  comiaon  Law  of  the  Rrnnans^  is  noc 
made  appear. 

InterdiQion. 

^.  f  F  loterdidioQs  be  noU^  becaufe  the  Executions  do  oot 
*  bear  Oyeflcs  ? 

S.  If  the  Execution  do  bear  a  lawful  PubficaUon  to  liave 
been  made,  the  Oyefles  may  be  thought  to  be  implied:  Buc 
the  MeiTcpgers  (hould  exprels  it ;  For  the  Law  and  Cuftom  is 
hIsRule« 

N.  If  a  Perfon  having  no  real  Eftate,  but  perfonal  Bonds^ 
»ay  he  not  be  interdidcd  if  there  be  Caufe  ;  at  the  leaft  that 
be  cannot  give  away  his  Eftate  without  an  onerous  Caufe  ? 
Ratio  duMtandi,  Interdidions  are  thought  only  to  affeft  Im** 
moveables. 

S.  It  is  true,  Interdidions  are  onl^  thought  to  affefi  Irnmro^ 
aUes.  But  if  a  Perfon  were  interdiAed  caufa  coffpta^  it  were 
very  fit  that  he  Ihould  be  bound  up  even  as  tp  perfonal  Bonds 
9pd  his  perfonal  Eftate  j  except  tor  onerous  Caufes^  and  ba- 
ting a  little  for  the  Intercft  of  Coounercc  ;  to  which  (be  Rple 
agrees  well^  molilia  mn  habetn  fequelanu 

N.lr  z  Hufband  can  be  interdi&ed  to  his  own  Wife,  being 
in  ejus  potejtate  et  cura. 

S.  That  a  Huftand  (hould  be  interdiAed  to  bis  own  Wife, 
iecms  to  be  contra  bortoJ  mores. 

N.  If  an  InterdiAcr  can  confent  to  a  Deed  in  his  own  h^ 
vours  ? 

S.  An  InterdiAer  cannot  confent  to  a  Deed  in  his  own  Fa* 

yours,  becaufe  not  agreeable  to  his  Truft. 

M  If  Interdi<ftion  be  loofed,  will  Debts  contraAed  in  the 
kHitim  be  valid  I  Ratio  duUtiwdi,  Hiat  by  the  Loofing  it  i$ 
acknowledged  that  he  is  not  frodigu^ ;    And  fcein£  no  AA  of 

rrodigality 


Pro^gal'K/  or  Pacilitf  before  or  after  can  be  ioftruAed^  n . 
extrmis  prefunutur  medium,  and  that  be  was  not  prodigal  iq 
that  interim. 

S.  Interdictions  are  ofttimes  loofed  by  the  Interdider's 
pedttdw,  to  which  no  Oppofitiott  is  made :  -  In  Vfhick  Caft» 
Deeds  done  in  the  interim  cannot  he  quarrelled  bj  it ;  for  it  U 
rednced  tanquam  ab  initio* 

N.  Ir  the  Heir  of  a  Perfon  intcrdi^d  will  be  liable  to  4^ 
perfonal  Esecationj,  or  real  againft  his  Moveables  ? 

S:  It  is  thought  the  Heir  of  a  Perfon  interdifted  will  be  fi« 
able  as  hiaPredecefl^r  was:  But  this  Cafe  is  very  unclear. 

Intromtter, 

If.  np  HERE  beioE  a  Diference  between  an  Executor  con* 
X  firmed  after  intromifliooy  and  a  Donatar  to  the  De« 
ImBlz  Efcheat,  though  declared ;  vsz.  That  the  Executor  is 
liable  to  the  Creditors,  but  not  the  Donatar:  Qjue  rath 
that  the  Efcheat  declared  (hould  free  the  lotroautter  I 

5.  TiiB  Reaibn  why  the  Efcheat  declared  (hoqid  free,  th^ 
locrocnitcer,  appears  to  be^  That  the  Efcheat  declared  cats 
oif  the  DefunS^s  Right  o^mrio.* «  \^ereas  the  Executor  is 
(till  liable  to  the  Creditor:  Yet  if  the  Declarator  be  after  In- 
centiug  of  the  Caufe  againil  tlie  Obuioer  as  Intromitter;  I 
doubt  It  would  free  him. 


tnveSa  et  lllata. 

iST.  J  F  a  Perfon  aftriftcd  as  to  inveSa  et  illata  tholing  Fire 
and  Water^  (hould  buy  unground  MalCj  and  after  hd 
had  brouG^hc  it  within  the  Bounds  aftrided^  has  fold  it ;  will 
he  be  liable  to  aftridtcd  Multures  ? 

5.  He  (hould  not  be  liable^  becaufe  it  did  not  thole  Fire 
and  Water  by  him^  within  the  Bounds. 


Duobuf 


^40  DtnAtsxOrtd  ^JUdns  in  Law^ ' 

'  Duohtis  invejiitis  per  modum  Omfirmatmii^  fed 
pojlenus  acquirentis  jure  prius  confirmato  ;  Vtcr 
fit  prior  ? 


f  N»  /^UM  prxdia  alicnantur  dc  fuperiofe  rciwnda,  id  fit 
^  \j  vel  per  modum  refigmtioDis  vel  confirmationis : 
**  Si^igicur  alicnatio  fiat  dc  domino  Tuperiore  ceoeoda,  per  mor 
''  dum  confirmacionisy  ec  ex  ea  fafiDa  fecuta  fie :  Poftea  vero 
5'  alicnatio  tcrrae  codem  modo  tencndae  altcri  fiat,  ct  ex  ca 
^'  ncdum  fafina  fed  confirmatio  acccflerit,  ac  denique  prioris 
^*  acquirentis  jus  fed  pofterius,  confirmatum  fuerit :  ^uari- 
f*  tuTj  Ex  iis  acqaircntibus  uter  potior  fit  >  Et  quidem  dubi- 
''  tationis  fi  uUa,  ea  fubefle  videtur  racio^  quod  per  refignap 
^'  tionem  alieoans  penitus  devefticur :  Safina  autem  cum  fit, 
**  in  re,  plus  pofic  ct  tribuere  videtur  quam  refignatio  qux 
^'  ad  rem  tantum  eft:  Verum  explorati  juris,  eft  paftcrius  ac- 
*'  quirentem  potiorcm  eflc,  cum  prior  nadus  fit  jus  pcrfcAum, 
^^  et  omnibus  numcris  et  partibas  abfolutum,  idque  a  potefta- 
^'  tern  habentibus ;  alienans  fiquidem  ncc  alienatione  ncc  fa- 
''  fina  priori  data  dominus  eflc  defiit,  et  penes  quem  eft  do- 
^'  minium,  penes  cum  remanet  poteftas  alicnandi  per  quam 
*'  dominium  definitur:  Sicut  autcm  alicnatio  alicnanti  domini« 
**  um  baud  adimit  cum  fit  jus  perfonale,  ncc  in  re  tantum - 
''  modo,  fed  ad  cam  confequendam,  ita  ncc  fafina  ex  ea  dif- 
*'  fafitur;  cum  fit  prorfus  nulla  et  irrita  utppte  pracdii  dc  do- 
**  mino  dircAo  tcnendi :  Nam  fafina  prxdii  dc  aliquo  tenenfi 
'*  inanis  ct  fafina  baud  ccnfctur,  nifi  iis  dc  quo  tenendum  eft 
•'  praedium  vel  per  fc  vel  per  balivum  fuum  earn  dcderit,  vel 
''  per  alicnantcm  dandx  vel  prius  datts,  confirmatione  fua 
''  confenfum  ct  audloriiatcm  accomodaverit. 

'^  £x  iftis  elucefcit  quanti  moment!  fit  babilis  agendi  mo- 
*'  dus ;  ut  enim  apud  phyficos  tria  rerum  natural! um  dicun- 
'*  tur  eflc  principia,  materia  forma  ec  privatio ;  totidem  cdarn 
**  apud  jurifconfultos  rerum  agendarum  ftatuuntur  principia, 
'*  poteftas  fcilicct,  voluntas  ct  modus;  fine  potcftate  vcUe  vel. 
*'  conari  dementia  eft,  fine  voluntatc  poieftas  incrs,  ncc  in 
*^  aftura  fcfc  cxfcrit ;  fi  adfit  utraque,  tam  poteftas  quam  vo- 
'^  luntas  etiam  enixa,  dcfit  autem  modus  habilis  ec  ad  a&um 
**  explicandum  idoneus,  a^us  nuUus  ctinefficaxeft;  forma 
**  enim  ct  modus  (ut  vulgd  dicitur)  dat  cfle  rti :  Et  baud  fieri, 
**  ct  haad  rite  et  dehito  modo  fieri,  paria  funt.    Cum  igitur  ac- 

Suirens  omifib  modo  acquirendi  per  rcfignationcmi  qua  re- 
gnationc  fada,  tam  alicnanti  quam  altcri^  turn  alicnandi 

**  turn 


it 
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^  turn  acquirendi  poteftas  prseriperetur»  iftum  per  confirma- 
**  dooem  malucrit;  in  eum  quadrat  (quod  niultis  aliis  caiibus 
'^  locuffl  habet)  illud  brocardicum^  S^od  potuti  noluit^  quod 
^  vobdtfacere  nequruit. 

S.  In  this  Cafe  of  two  Purchafcrs  by  Difpofitions  and  In- 
fcftmcnts  to  be  holdcn  of  the  Superior  by  way  of  Confirma- 
tion a  mif  where  the  firft  Purcha&r,  though  he  take  Saflne, 
yet  Is  confirmed  in  the  fecond  place :  The  Author  rcfolves 
well.  That  the  firft  confirmed,  though  not  firft  infeft,  will  be 
preferred;  becaufe  indeed  a  Safine  in  this  Cafe  hath  all  its 
Force  from  the  Confirmation.  But  he  miferably  falls  into  his 
conftant  Error,  that  this  Cafe  differs  from '  Purehafers  by 
Refignation ;  as  if  the  firft  Refi^ation  did  wholly  diveft  the 
Refigner ;  which  is  a  Miftake :  For,  the  Right  remaining  ra- 
dically in  the  Refigner ;  the  firft  Infeftment  upon  the  fecond 
Refignation  is  preferred  to  the  pofterior  Infeftment  on  the  firft 
Refignation.  And  the  Refiener  is  judged  to  be  totally  de* 
nuded,  not  by  the  Superior's  Accepting  of  Refignation,  but  by 
the  Infeftment  upon  it. 

Jura  complexa. 

i\r.  ^URjf  complcTia  as  Efcheats  fingle,  Societies  for  cer- 
Jr  tain  Years,  Do  thefc  fall  under  Executry?  Ratio 
dtiUtaridi,  The  Subjects  are  mobUia :  Corara,  they  are  not  li* 
quid,  and  cannot  be  valued  ;  fo  that  there  can  be  no  apfretl- 
alio  or  male  apprctiata. 

S.  Though  thefe  Subjeds  are  not  liquid,  nor  can  be  ap- 
pretiate ;  yet,  being  moveable,  they  may  fall  under  Executry, 
and  be  purfded  upou  a  Licence }  and  when  liquidate,  then  con- 
firmed and  execute, 

Irroejlitura. 

S.  This  and  the  following  Titles,  Juramentum^  JurifdUiio^ 
Jurifdi£lio  camera  imperialu^  are  but  Citations. 

yus  accrcfcendi. 


\  TTZHEN^Sum  of  Money  is  payable  to  a  Widow  in 
YV    Liferent,  and  to  the  Children  of  her  late  Aiarriage 


H  h  in 


24t  Doubts  and  ^uejlions  in  tjorw^ 

in  Fee :  ^tuerimr,  If  any  of  the  Children  fhould  deceafe* 
whether  their  Part  will  accrefce  to  the  Survivers  ?  Or,  It 
they  muft  be  Executors  or  Heirs  to  the  Child  deceated  ?  Ra* 
th  dubitandi%  That  the  Fee  is  not  given  to  Individuals  tumdna- 
tim,  but  to  Bairns  trt  libetisf  And  before  it  be  declared  that 
they  have  Right  as  liberie  and  To  the  Fee  eftahlilhed  in  their 
Perfon»  they  are  dcccafed:  And  therefore  locus  eft  juri  ac^ 
crefcendi ;  as  in  the  Cafe  of  Hcirs-portioners  before  they  be 
ferved  Heirs,  if  fome  of  them  deceafe,  their  Kigbc  will  ac« 
crefcc  to  their  Survivers, 

S.  If  the  Right  tranfmit  to  the  Bairns,  qua  Barms,  the 
jus  accnfcendi  ceafes :  But  if  the  Tranfmiflion  require  any  So- 
lemniry ;  I  (hould  judge  with  the  Author,  That  there  is  ju$ 
accriJanM  before  the  Tranf million.  ' 

Jus  Mariti. 

AT.  TIJ'ARRIAOE  being  diflblved  within  Year  and  Day, 
IVl  the  Hulband,  by  our  Cuftom,  has  neither  Tocher 
nor  any  other  Benefit  by  the  Law  as  Courtefy :  Neither  the 
Wife,  if  ftie  furvive,  will  have  Jointure  or  Terce,  if  there 
be  no  Children.  Quaeritur^  If  the  Hulband  has  not  jus  ma- 
riti as  to  Moveables,  whether  extant  or  confumed  f  R/oh 
dubitandi,  Thefe  other  ProviQons  are  prefumed  to  be  in  re* 
fped  of  a  Marriage  durable  and  flanding,  at  leaft  for  the  faid 
Space:  Whereas  the  Right  forefaid  »  founded  upon  the 
Relation  of  maritus :  Et  tpfo  memento  that  he  was  married  he 
was  Hufband.  But  it  fcemeih.  That,  feeing  the  Wife  would 
not  have  jus  nli^^  by  the  Death  of  her  Hulband,  he  (hould 
not  have  jus  mariti  \  m  focietas  iniqua  it  konina  Jit :  But  a$ 
to  bona  confumpta^  it  feemeth  that  fecit  fua  being  bcmi  fidt 
Poffeflbr. 

S,  It  is  known,  that  Marriage  being  diflblved  within  Year 
and  Day,  and  no  Children,  all  diflblves  retra.  But  the  Queftion 
here  is  moved  as  to  the  jus  mariti.  And  feeing  the  Wife  has 
not  jus  reliSa  by  the  Death  of  her  Hulband,  neither  (hould 
be  have^w  mariti  Yet  the  Title  and  bona  fides  (hould  make 
good  what  is  bona  fide  confumptum. 

N.  If  a  Hu(band  lying  at  the  Horn,  and  being  thereafter 
,  relaxed^  will  kfe  only  tne  Mails  and  Duties  of  his  Wife's 

Landi 
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Lands.  relHng  before  and  becoming  due  during  Rebellion  i 
Or,  If  his  jus  mariti  and  Right  to  thefe  Mails  and  Duties, 
during  the  Marriagei  will  fall  entirely;  feeing ^ he  might 
affi^  bis  jus  mariti ;  and  his  Right  not  being  during  Life, 
he  IS  in  the  Cafe  of  an  Afligny  to  a  Liferent,  which  fallecb 
under  the  Affigny's  fingle  Eicheat  ? 

S.  It  is  thought.  That  the  jus  mariti  docs  not  give  the 
Hufband  a  formal  Right  to  the  Wife's  Liferent,  but  is  only 
like  an  Aifignation  to  Mails  and  Duties,  that  gives  Right  to 
them  as  they  fall  due.  And  therefore,  if  the  wife's  Liferent* 
efcheat  ihould  fall,  as  in  fome  Cafes  it  may ;  it  might  be 
thought*  That  it  (hould  belong  to  the  King  and  his  Donatar, 
and  cut  o|rtbe/iti  mariti,  as  a  formal  Afiignation  to  a  Liferent 
cutsoiF  a  prior  Affignatiou  to  Mails  and  Duties. 

N,  If  a  Provifion  in  a  ContraQ  of  Marriage  with  a  Widow 
(having.given  a  Tocher)  thai  her  Hufband  (hould  not  have 
jus  mariti  ip  a  certain  Sum,  nor  to  any  other  Sum  except  the 
Tocher  (efpecially  (he  having  divers  Children  of  her  firft 
Marriage)  be  not  valid  i 

S.  I  was,  and  am  ftill  of  Opinion,  That  the  jus  mariti 
jnay  be  regulate  ptrpa&a  nuptialia. 

N.  A  Bond  being  conceived  rn  favours  of  a  Woman  con- 
ditionally, who  thereafter  marrierh,  and  dieth  before  the 
Condition  exiil :  Quaermir,  If  the  Hufband  will  have  Right 
jure  mariti  f  Jn/ivin,  He  will,  per  legem  qua  Ugata,  ff.  di  Reg. 
Juris.    ' 

^UID  Jurisy  As  to  the  conditional"  Legacies,  if  the  Con- 
dition exift  after  the  Hu(band's  Death,  if  they  will  belong 
to  herfelf  ?  Vide  the  faid  Rule,  and  the  Reafon  of  the  Dif* 
ference. 

S.  It  is  thought,  the  Hufband  will  not  have  Right  to  the 
faid  Bond:  For,  fince  the  Condition  did  not  cxifl;  and  there- 
by the  dies  cedere,  until  the  Marriage  was  diflblved ;  it  can- 
not be  thought  to  pertain  to  the  Huloand,  who  could  not  exaft 
it.  And  the  Law  cited,  qua  Legata^ff.  de  Reg.  juris,  makes 
not  to  the  Purpofc;  though  it  may  fall  to  her  Executors. 
Thus,  if  the  Wife  were  Debtor  conditionally,  the  Condition 
exifting  after  the  Marriage,  the  Hulband  would  not  be  liable. 

And 
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And  a  cooditiooal  Ligaey  being  left  to  a  Wife,  if  the  Con* 
dition  exift  not  till  after  the  Huloand's  Deaths  it  will  belong 
to  herfelf ;  for  the  Legacy  does  not  fall  due  until  the  Condi- 
tion exift. 

N,  If  jus  mariti  may  be  comprifed  ?  And  if  it  may,  whe- 
ther the  Right  will  fall  under  the  Angle  Efcheat  of  the  Com- 
prifcr  ? 

If  a  Hufband  be  forfeited:  ^tumtury  If  his  jus  mariti 
fallcth  under  the  Forfeiture?  Rjatio  duHtandi,  The  Huffiand 
hzsjiis  mariti,  upon  Pretence,  and  in  order  to  Adminiftraiion  ; 
and  the  Law  prefumeth  that  he  will  adminiftrate  as  he 
ought :  And  the  Relation  and  jus  mariti  bant  ojjiibusy  and  js 
perfonal. 

S.  It  is  thought  the  jus  mdriti  may  be  comprifed:  And 
yet  this  jus  martti  would  fall  under  the  Hu(band's  (ingle  Ef- 
cheat ;  and  fo  would  it  under  the  fingle  Efcheat  of  the  Com- 
prifer :  But  ftill  the  jus  mariti  is  but  an  Aifi^nation  to  Mails 
Duties^  and  only  ajTeds  things  as  they  fall  due.  And  if  the 
Hufband  (hould  be  forfeited,  \\i%jus  mariti  could  not  but  mub$ 
magis  fall  under  the  Forfeiture.  But  all  thefe  Rights,  either 
of  Efcheat,  Forfeiture,  or  Comprifing,  would  f^  with  the 
Marriage,  for  they  could  endure  no  longer. 

JV.  There  being  a  Provifion  in  a  Contrad  of  Marriage; 
that  the  Woman  Ihould  be  excluded  from  any  Intcrcft  ia 
Terce  or  third  of  any  other  Part  of  Moveables  j  fo  that  the 
Tercc  is  no  Communion  as  to  her ;  ^oritur.  If  nbtwith- 
ftanding  there  will  be  Communion  as  to  the  Hufband,  fothac 
he  will  have  jus  mariti,  as  to  any  moveable  Eflate  belonging 
to  his  Wife  ? 

S.  Though  this  Provifion  may  exclude  the  Wife  as  to  her 
jus  reliScs,  yet  it  will  not  exclude  the  Hufband  from  his  jus 
mariti, 

N.  A  Woman  having  Right  to  an  heritable  Sura,  if  Dili- 
gence and  Charget  be  ufcd  for  Payment :  ^oritur,  If  iffi 
jure  it  becomes  moveable,  fo  that  the  Hufband  has  thereafter 
Right  jure  mariti  f  Answer,  It  is  thought.  That  as  to  the 
Decifion  of  this  QuefHon,  much  will  depend  upon  Circum- 
ftances ;  and  if  Diligence  be  ufcd  in  order  only  to  fecure  the 
Sum,  and  that  the  Debtor  be  TufpeAy  the  Sam  will  be  flilt 

heritable; 
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heiiuble ;  efpecially^  if  Adjudication  follow  in  favours  of  the 
Wife  and  her  Heirs. 

S.  It  is  thought  that  this  Diligence,  as  for  Example,  a 
Charge  of  Homing,  though  it  would  make  the  Sum  efcheat- 
able  s  vet  (hould  not  make  it  fall  under  the  jus  nrnrtti  ,\  for 
fince  tne  Hulbabd  is  Hufband,  and  hath  the  Adminiftration, 
it  were  iniquous  to  interpret  this  fo  much  to  the  Wife's  Pre- 
judice as  to  lofe  the  Fee  of  an  heritable  Sum  ;  and  if  the  Sum 
(hould  come  to  be  adjudged  for,  it  would  certainly  remain 
with  the  Wife. 

.  M  ^laritury  If  a  Provifion  in  a  Contrail  of  Marriage, 
That  the  Wife  ihould  retain  a  Right  of  Sums  belonging  to 
her;  and.  That  (be  may  difpofe  or  the  fame  without  Confenc 
of  her  Huiband,  be  valid,  and  to  be  fuftained?  Answer, 
Affirmative^  feeing  fuch  Pa(ftion^  are  not  contra  boms  moros  or 
jus  gentium  :  But  on  the  contrary,  are  conform  to  the  Roman 
Law.  And  when  any  Advantage  is  introduced  in  favours  of 
a  Huiband,  or  any  Perfon  jure  pojitivo  or  municipals,  they  may 
renounce  the  fame. 

S.  It  is  moil  reafonablc  that  this  Provifion  ihould  hold; 
for  the  jus  mariti  ihould  always  be  fubjeA  to  the  paSa  nup- 
tialia. 

N.  ^uaritur,  If  the  Huiband  be  liable  to  the  Wife's 
Debts,  et  quatenus?  Akswer,  It  is  thought,  he  ihould  be 
liable  ;  quia  penes  quem  emolumentum,  penes  eum  onus:  But  it  is 
thought  he  mould  be  liable  only  quatenus  bcupletior^  and  ac- 
cording to  his  Intromiilion,  and  as  a  Tutor ;  the  Wife  being 
in  tutela  mariti:  And  though  he  has  Right  ;«r/  mariti  et  com-- 
munionis^  to  that  which  belongs  to  his  Wife;  that  ihould  be 
underitood  debitis  dedudis* 

S.  The  Huiband,  no  Doubt,  is  liable  to  all  the  moveable 
Debts  of  the  Wife :  But  the  Author  thinks  him  only  liable 
as  a  Tutor y  and  quatenus  locupietior;.  and  that  h\$  jus  mariti 
give^  him  Right  to  the  Wife's  Moveables  dedu^is debitis.  But 
It  is  better  Law,  That  the  Huiband  jure  mariti  getting  the 
univcrfumjus  of  the  Wife's  Moveables,  debita  cum  eo  tranjeunt: 
And  he  having  the  Adminiftration,  and  marrying  for  better  and 
for  worje,  during  the  Marriage  he  muft  be  limply  liable  for 
^11  her  Debts,  until  the  Diilblucion  bring  a  Remedy. 

•   .  N.  If 
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N.  If,  after  the  Marriage  is  (fiilbl  ved^  it  be  found  that  there 
vas  a  Debt  belongiog  to  the  Wife  during  the  Marriage. 
^^priniTf  If  the  lame  will  belong  to  the  Hufbaod  lurviving. 
Jure  mmrtti  f  jfnfivfr,  It  is  thought,  The  Law  gives  what 
belongs  to  the  Wife,  to  the  Huiband  as  Adminiftracor;  and 
the  Law  prefomes  that  he  admintfter  behoovefuUy :  But  if  a 
moveable  Debt  was  not.  known  the  Time  of  the  Marriage, 
and  is  yet  due,  there  may  be  fome  Queftion ;  and  yet  it  is 
thought,  that  it  fliould  fall  understhe  Communion. 

S.  If,  after  the  Marriage  is  diflfolved,  there  be  fonnd  a 
moveable  Debt  that  belonged  to  the  Wife  during  the  Mar- 
riage,  it  (honld  belong  to  the  Huiband  furviving.  And  in 
like  manner,  If  a  moveable  Debt,  due  by  the  Wife,  did  emerge 
after  her  Death,  though  her  Dead's  Part  were  exhaufted,  yet 
the  forefaid  new  Difcoverv  in  the  Huiband's  favours  ihould 
anfwer  it :  But  otherwife  tnis  pofthumous  Debt  of  the  Wife's^ 
would  not  dSkSt  the  Huiband  after  the  Communion  diifolved. 

N.  If  the  Wife  be  provided  in  Satisfaflion  of  Tcrce  or 
Third ;  i^ritur.  In  that  Cafe,  If  fuch  a  Bond  will  fall  under 
Communion,  or  if  it  will  belong  to  the  Huiband  jitn  mariti  f 

^  S.  This  Cafe  Ihould  be  more  clearly  ftated ;  for  if  it  be  a 
liquid  Bond  given  her  for  that  Caufe,  there  can  be  no  Reafon 
whv  the  jus  tnariti  (hould  not  affeA  it  except  it  were  renoun- 
ced, nnlefs  the  Huiband's  Tranfading  for  it,  be  thought  of 
the  fame  Force. 


Jus  Mariti  et  RcliQa. 

JWl  t  F  the  Lo6  ariiing  by  the  kO.  of  Parliament  anent  iwt- 
*-  lawful  OrJinatioHS  and  Marriagis^  be  underftood  to  be 
a  Privation ;  fo  that  fuch  Rights  ceafe  as  if  they  were  not 
Inarried;  amittuntur,  ncn  C9mmutantur\  and  the  Wife  and  Huf- 
band  have  a  Right  to  their  own  Eilate,  free  of  jus  mariti  et 
reiiita,  as  if  they  were  not  married  i 

S.  By  the  Afi  of  Parliament,  Ca.  a.  Pa.  2.  Sejfi  3.  Cap.  9. 
Perfons  married  by  one  not  lawfully  ordained,  do  amit  their 
jus  mariti  and  jus  nUQa:  And  the  plain  Meaning  appears 
to  be,  That  both  bein^  equal  in  the  Tranrgreifion  the  Huiband 
has  no  jus  mariti  dunng  the  Marriagje,  and  the  Wife  no  jus 
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TiUStt  opoD  the  Oiffi>Iatioa :  bat  ic  docs  not  feem.  tbat  it  was 
takcQ  from  tbeol  ianqmm  A  imUgmSj  to  belong  to  the  Fiik. 
But  it  is  DO  matter,  for  the  Aft  is  relaoded.  « 

Jus   lUliSa. 

N.  \  WoMAN^  by  Cootraft  of  Marriage  beine;  provided 
l\  to  a  Liferent  of  all  that  Qiouid  be  con^ueu,  whether 
LaB4s,  Sums,  or  Goods;  .^uaritury  If  (be  will  have  Right 
to  the  h^ilf  or  third  of  the  Moveables  jurereMaf  or  if  €9 
q^  that  {he  is  provided  ro^  and  accepteth  a  Liferent,  k  ap- 
peareth  that  (he  renounceth  her  Commonion  ?  Whereas  od 
the  other  part,  that  Provifion  being  in  her  Favours,  and  (he 
not  being  excluded  ;  it  feemeth  (he  and  her  Executors  fliouU 
not  be  excluded  by  it. 

S.  The  Wife  cannot  in  this  Cafe,  have  both  her  firi  retiiUi 
and  her  Liferent  of  the  Moveables ;  bat  hath  her  CMce,  fiuee 
the  Provi(ion  of  Conqueft  is  in  her  favours, 

N.  If  the  Hufband  may,  by  Donations  in  Sigi  Uuftu^  pre- 
judge the  Wife  and  Bairns  of  their  Part  f  Jnjwer^  fbc 
Nature  of  the  Gifts  is  to  be  confidered,  if  they  be  to  inmtSut 
ct  iwfidofit,  as  it  may  be  prefumed,  they  are  given  of  pur* 
pofe  to  fruftrate  them. 

S,  Though  the  Hufband  (hould  diffipat  and  give  all  away, 
there  appears  no  Remedy  :  For  fince  he  may  ruin  bimfifif, 
the  Law  has  provided  no  Remedy  in  this  Cafe  for  tne 
Wife  and  Bairns. 


Jus   Superveniens. 

yN.  I F  a  Perfon  having  no  Right  to  Lands  (hould  difpone 
,  *  the  fame,  fo  that  the  Acquirer  Ihould  be  infeft  upon 
bis  Refignation  ;  and  thereafter  the  Difponer  (hould  acquire 
the  fame ;  and  being  infeft  upon  the  Refignation  of  the  Heri* 
tor,  (hould  difpone  and  relign  in  favours  of  another  for 
onerous  Cadfes,  fo  that  he  (hould  be  infeft:  ^aritur^ 
Which  of  thefe,  who  acquired  thefe  Lands  from  the  fame 
Author,  will  be  preferred  i 

S.  It 
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S.  It  may  feem,  that  the  After-acquUition  Ihould  accrefce 
to  the  firft  Purchafcr :  Bat,  if  the  Time  of  the  firft,  the 
Refignar  had  neither  Right  nor  Pofleflion,  and  ihould  again 
refigti  on  the  Ground  of  the  better  Right  acquired,  it  would 
aker  the  Cafe. 

N.  That  Brocard,  jus  fupervimens^  &-€.  will  it  hold  in 
the  Cafe  where  the  Right  is  fupcrvenient  not  to  the  Difponer^ 
but  to  his  Heirs  ?  Or  where  the  Heir  to  the  Difponer  had 
Right  himfelf  the  Time  of  the  Difpofition  i 

S.  If  the  Difponer  and  bis  Heirs  be  bound  to  tuarranJ,  it 
feems.  That  where  the  Heir  is  bound  in  the  Warrandice,  any 
Right  in,  or  falling  to  his  Perfon,  muft  accrefce  to  the  Pur* 
chafer,  but  otherwife  not. 

JV.  Quacr.  ^0  eafu  jus  fuperviniem  accrefcit  f  And  if  it 
fliould  be  underftood  of  the  Right  only  of  Moveables,  and 
fuch  Things  as  may  be  tranfmitted  without  Infeftment?.  An4 
not  of  Lands  and  others,  which  cannot  babiU  mddo  be  convey-* 
cd,  much  Icfs  accrefce,  without  Infeftmcnt  ? 

5«  The  Accr^fctn^  of  a  fupervenient  Right,  is  here  meant 
of  a  Right  /upervimiHt  to  the  Author,  and  then  accrefcing 
to  the  Purchafer;  which,  fiHioni  juris,  is  prefumed  to  have 
been  in  the  Author's  Perfon  when  he  difponed  ;  which  makes 
a  fufficient  Conveyance.  As  for  the  jus  accrefcendi  of  the 
Civil  Law  in  Ugatis,  it  is  of  a  quite  other  Nature. 

? 

Jujlice-General. 

JV.  f  F  the  Juftice-Gencral  may  be  Judge  to  Riots^  or  any 
*  Crime  or  Delia,  whereof  the  Pain  is  not  defined  by 
Law,  but  left  arbitrary  ? 

S.  It  may  be  thought  flranee,  how  this  comes  to  be  ddubt* 
ed,  when  almoft  every  Day  that  Court  find  Libels  relevant, 
nJ  fosmm  extraordinmam,  which  is  arbitrary^ 


K. 
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Neareft  of  KIN. 

THE  Intercft  of  the  ncarcft  of  Kin  is.  That  they  be 
confirmed  Executors,  and  if  they  die  before  Confir- 
mation, they  do  nor  tranfmit :  And  yet  if  the 
Teftament  be  confirmed  by  any  Perfou,  mfcitur 
/iSio  againft  the  Executor,  who  is  liable  to  the  neareft  of  Kin, 
which  they  tranfmit. 

There  being  three  Pcrfons  who  arc  neareft  of  Kin  to  a 
Defunft,  and  the  Edift  is  moved  and  fervcd  at  the  Inftancc 
of  the  Procurator.fifcal,  and  two  confirmed  only:  Whether 
will  the  third  have  AAion  a^iuft  the  other  two,  as  neareft  of 
Kin  for  a  Part  ?  Ratio  dulntandi,  That  thcfe  who  are  Exe- 
cutors of  Law  cannot  have  Right  de  faSo\  unlefs  they  con- 
firm, that  being  rnodas oHeuruH  tn  moiUibus.'  And  the  neareft 
of  Kin,  by  the  Aft  of  Parliament  has  only  an  Aftion  in  the 
Cafe  where  he  cannot  adire^  there  being  Executors  nominate 
and  confirmed,  who  have  Right  to  the  Office,  ,and  a  third 
Part ;  fo  that  the  neareft  of  Kin  may  purfiie  for  the  reft. 

When  the  neareft  of  Kin  have  Aftion  againft  the  Executor 
nominate,  if  fome  of  them  deceafe  before  Confirmation, 
whether-  will  they  tranfmit  the  forcfaid  Adion  ?  Ratio  dubi' 
tandi^  It  is  not  officiunu  but  jus  leptimum^  which  may  be 
tranfmitted,  as  the  Relift's  Part  and  Bairn's  Part,  without 
refpeft  to  the  Confirmation:  And, on  the  other  part,  it  may 
feem,  that  feeing  they  did  not  intent  Aftion  before  their 
Deceafe,  they  do  not  tranfmit  \  and  in  fuch  Cafes  the  Inceu- 
tine  of  Adion  is  inftar  aditiofdj,  and  there  is  no  Reprefeutation 
in  Moveables. 

Th^s  being  two  Daughten,  of  which  one  being  mar- 
ried, by  her  Contrad  of  I^arriage  accepts  her  Tocher  in 
Satisfadion  of  what  Ihe  may  pretend  to  by  the  Deceafe  of 
her  Father  and  Mother:  ^aeriiur.  The  Father  having 
furyived  the  Mother,  Whether  will  the  other  Sifter  have 
entirely  her  Mother's  Part,  as  neareft  6f  Kin  to  her ;  Rath 
dubiiandi^  The  other'  had  renounced.  And  on  the  other 
part,  the  Mother's  Part  did  entirely  belong  to  hcrfelf  and  to 

I  i  bcr 
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her  nearcft  of  Kin :    And  the  faid  Sifter  that  renoonced  is  ds 
sear  to  her  Mother  'as  the  other  i  Vide  Rjsmmciation,  Rtera  EU 

S.  The  neareft  of  Kin  are  in  a  manner  SucceiTors  in  mobi' 
bbuf,  and  if  they  confirm  they  tranfmit ;  or  if  any  other  con* 
firm,  he  will  be  liable  to  them,  and  this  Claim  thev  alfo  tranf- 
mit: But  of  this  Traofmifiion  of  the  nearefl  of  Kin  more 
afterwards ;  efpecially,  if  the  neareft  of  Kin  maft  not  only 
confirm  but  execute,  before  they  can  tfanfmit. 

THERE  being  three  Perfbm  neareft  of  Kin  to  a  i)(funS,  and 
the  EdiS  being  morued  at  the  Inftance  of  the  Pfcuraior-fifcal, 
two  of  them  only  are  confirmed  .•  JVhat  becomes  of  the  third  ? 
And  the  Author  feems  to  fay,  That  Confirming  being  modus 
adeundi  in  mobUibuSf  the  Confirmer  (hould  have  Right,  and 
that  the  neareft  of  Kin  have  only  their  Claim  without  confirm- 
ing, where  there  is  an  £x;ecuior  nominate  and  confirming  that 
bars  them.  But  put  the  Cafe,  That  the  Procurator-fifcal,  who 
moved  the  £4id,  had  gone  on  to  confirm ;  would  he  not  have 
been  accountable  to  all  cbe  three  neareft  of  Kin  ?  Can  we  then 
think  that  the  third's  NegleA  in  the  former  Cafe  (hould  be  fo 
penal  ?  And  therefore  it  is  more  reafonable,  that  the  Tcfta- 
mcnt  being  confirmed  ^ovis  modo,  the  nearcft  of  Kin  (hould 
have  their  Claim;  for  the  Executor  is  principally  an  Cffice, 
and  in  no  Rea(bn  (hould  exclude  the  Right  of  Blood,  except, 
by  the  DcfuntVs  Will  or  by  Law,  it  be  othcrwife  provided. 

When  the  neareft  of  Kin  have  Adion  againftthe  Executor 
nominate,  if  one  of  them  deceafe  before  Confirmation;  the 
Author  fays.  That  his  Ugitimum,  or  Shai  e  of  the  Dead's  Part, 
(liould  tranfmit  as  the  Relid's  Part  and  Bairn's  Part.  And  a 
Man  would  think  fo  in  good  Law :  But  he  would  have  the 
neareft  of  Kiu  to  intent  Action  before  his  Deceafe,  that  he 
may  tranfmit ;  for  this  Intentiug  of  AAion,  he  judges  to  be 
infiar  aditionis^  without  which  no  Reprefentation  in  moveables. 
But  then,  this  Adtion  cannot  be  intcntcd  unlefs  the  Executor 
nominate  firft  confirm,  and  fo  this  neareft  of  Kin  dying  before 
his  Part  muft  not  tranfmit.  Bui  fecondly,  To  require  farther. 
That  he  (hould  intent  AAion  that  he  may  tranfmit;  and  that 
tins  is  infiar  aditioTiis,  is  whollv  groundlefs:  For  indeed,  to 
take  our  Executry  as  it  is,  whicn  at  bcft  needs  a  great  Reform ; 
any  Executors  confirming  (hould  found  the  Claim  of  the  near- 
cft of  Kin  :  But  one  of  the  nearcft  of  Kin  dying  before  con- 
firming, our  PraAique  feems  to  allow  him  to  tranfmit  nothing 
fave  his  Bainfs  Part,  as  we  may  hear  afterwards. 
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At  to  the  Cafe  of  the  two  Sifters ^  It  is  tme^  that  the  Mother's 
Part  did  entirelv  beloo^  to  hcffelf,  and  to  the  ne^reft  of.  Kin ; 
and  the  married  Sifter  is  equally  nc»r  to  the  Mother :  But  why 
did  ihe  then^  renounce,  or  what  (hould  be  the  EfFeS  of  that 
Renunciation  ?  Certainly  it  muft  be  to  cut  her  off,  as  if  (he  had 
ndt  been :  And  then  the  Mother  dying  before  the  Father,  her 
Fart  muft  fall  entirely  to  the  other  Silter. 

'  KING. 

N.  TF  the  King  take  Burden  in  a  Djfcharge  granted  by  a 
X  Minor,  That  he  (hall  ratify  at  perfeA  Age :  ^uaritur. 
Whether  the  King's  Sncceflbrs  will  be  liable,  rcprefentirig 
their  Predcccflbrs  ?  Ratio  dubitandi,  The  King  fuccceds  not  as 
Heir,  hut  jure  coronae ;  as  in  the  Cafe  of  fingle  Incoi*pofations, 
V,  g.  Bifhops,  who  are  faid  to  be  Succcflbrs,  and  are  not  liable 
to  the  Debts  of  their  Predcccflbrs;  Or,  in  the  Cafe  of  feuda 
ex  pado  et  providentia  ^ 

If  the  King  be  in  the  Cafe  of  other  Minors,  fo  that  a  Re- 
vocation is  not  fuiHcienr,  nnlefs  a  Redu&ion  be  intended  deti^ 
to  tempore  intra  ^adriemdum  utik? 

S.  The  King  taking  Burden  for  a  Minor  in  a  Difcharge, 
That  the  Minor  fliall  ratify  atpcrfcft  Age,  doth  in  that  Cafe  bind 
jureprivati,  and  not  as  King  :  And  fo  it  cannot  pbligc  his  Sue- 
ceffors  in  the  Kingdom  :  But  it  Ihould  bind  his  Reprcfentatives 
in  any  private  Eftarc  that  may  belong  to  him.  And  if  he 
have  no  private  Eftatc,  there  is  no  Remedy.^ 

Kings  are  comraoinly  judged  to  dc  Minors  wherever  they 
are  Icfed :  And  for  that  End  their  Revocations  afe  in  ufe : 
Which,  though  fomciimes  made  intra  qmdriennium  utile;  yet 
if  the  Court  incline  it,  may  be  made  at  any  time:  Only  it  is 
thought  the  King's  Revocation  without  a  Reduflion  upon  it, 
can  have  no  EfFeft.  And  fach  Rcdudiions  cannot  be  raifcd 
without  fpecial  Warrant,  And  in  reiveritate,  a  perpetual  Re- 
,  vocation  (hould  only  be  allowed  as  to  the  annexed  Property; 
but  otherwife,  only  intra  the  quadriemdum  utile. 

King  and  Prince. 

N.  TF  the  King  and  Prince  b-  to  be  confidered.  as  incorpo- 

1  rate  fo  that  thcfe  who  fuccced  are  in  the  Cafe  of  Suc- 

ceffors  of  Church-men,  and  do  not  facceed  by   Inheritance, 

but  by  Succeflion  i 

S.That 
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S.  That  Kiog,  or  Prince,  or  Biihop,  arc  Bkc  finglc  Incor- 
porations, as  the  Author  calls  them*  fe^ms  very  improper.  Boc 
certainly  all  of  them  fii^ceeding,  do  fucceed  in  the  Office  and 
Patrimony  ;  and  th^t  according  to  Law  ;  bnt  not  as  Heirs  to 
their  Predeceflbrs.  The  Author  fays.  That  they  fucceed  ma  hy 
Ifiherfta^i,  but  by  Succeffion:  Which  is.  That  they  fucceed  not 
by  Inheritance  :  For  the  Reft  is  idem  per  idem. 


L- 

Laudimium. 

S.  Herb  we  have  only  Latin  Citations.  The  Word  figni- 
£es  Entry-duty;  much  the  fame  with  the  EurJ'trcTiKOf. 

Lawburrtnvs  for  Burghs. 

iV.  I F  a  Burgh  be  liable  to  find  Lawburrows  for  their  Bur* 
'■'  geffcs? 

S.  There  appears  no  Law  for  ir,  that  a  Burgh  is  liable  to 
find  Lawburrows  for  their  Burgeflfes,  though  they  (hould  be 
anfwcrablc  to  exhibit  them,  if  in  their  Power,  in  cafe  of  their 
Tranfgreffion. 

In  LeSio. 

N.  I F  a  Perfon  having  Baftard-childrcn   may  inledomzrxj 
-*  their  Mother,  in  order  to  their  Legitimation  I 

S.  Though  this  hath  been  pradifed  and  allowed;  yet  it  ap- 
j(ears  the  worft  Deed  that  a  Man  can  do  on  Death -bed  in  Pre 
judice  of  his  Heirs;  But  poflibly  it  hath  been  fuftained,  as 
done  ad exonerandum  confckfttiam.'  Which  may  be  thought 
ridiculous. 

N,  If  after  a  capital  Sentence  the  Perfon  condemned  be  in 
legitima  poteftate .'  Seeing  he  cannot  be  faid  to  be  in  leSo :  And 
the  Sentence  doth  not  aifc6t  Immobilia. 

S.A 
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\ 
I 

$•  A  PerfoD  ooiidemned  caonot  be  faid  to  be  in  bis 
,  ge  fouflie;  being,  as  they  fay,  a  Son  of  Death,  and  his  Life 
merely  precarious.  Yet,  if  he  Ihoald  efcape  from  Execution, 
efpecially  into  Freedom  and.  Safety ;  that  may  be  thought  to 
alter  the  Cafe:  And  his  Deeds,  quoad  his  Hemage,  would  be 
snore  probable. 

M  If  a  Man  on  Death-bed  be  acccflbry  to  Trcafon,  Whe- 
ther will  his  Eftace  forfeit  in  Prejudice  of  his  Heir  ?  It  feemeth, 
that  though  in  le3o  Lands  cannot  be  fold  or  annailzied  any^ 
way  in  Prejudice  of  the  Heir,  that  being  only  the  Cafe  of  the 
old  Law  of  Deeds  in /r(?o ;  yet  confcqucntially  a  Man  on  Death- 
bed n^ay  do  many  Deeds  in  Prejudice  of  the  Heir:  And  a 
Traitor  on  Death-bed  may  be  taken  out  and  punilhed. 

S.  Though  a  Man  on  Death-bed  cannot  prejudge  his  Heir 
by  voluntary  Difpofitions ;  yet  if  heffaould  commit  Treafon, 
he  would  certainly  forfeit  his  Eftate  from  his  Heir;  for  fuch  is 
the  Force  of  the  Law. 

N.  If  a  Bond  being  heritable,  may  be  made  moveable  of 
purpofe  in  leSo? 

S.  If  the  Thing  be  done  on  purpofe,  and  can  be  fo  made 
appear,  it  is  the  lame  Cafe  as  if  the  Bond  were  legate,  which 
cannot  be.  But  if  an  heritable  Bond  (hould  be  made  move* 
able,  by  a  Diligence  on  Death-bed,  without  any  declared 
Defign,  it  may  be  reafonably  thought,  that  the  Diligence  is 
only  nfed  for  further  Security,  but  without  any  Purpofe  in 
the  Creditor  to  alter  his  Sjicceffion  from  his  Heir  to  his'Ei^e- 
cutor.  ■  * 

N.  If  an  Infeftmcnt  be  given  of  Lands  holden  ward,  upon 
the  Refienation  of  the  Father  in  le6loi  and  a  Reverfion  apart 
to  the  rather,  to  redeem  upon  a  Rofe-noble :  ^tmrhury  If 
the  Ward  and  Marriage  be  cut  oflF?  Answer,  If  the  Lands 
hold  of  a  Subjed,  SiU  imputet  that  he  did  not  inquire  and 
know  the  Condition  of  the  Difponer:  But  if  they  hold  of  the 
King,  there  may  be  fomc  Queftion;  feeing  the  King's  Grants 
may  be  qu'eftioned  upon  Obreption.  or  Subreption,  and  the 
Negligence  of  his  Officers  (hould  not  prejudge  him:  And  it 
appears  the  Courfe  forefaid,  was  taken  of  purpofe  to  defraud 
the  King  of  his  Cafualties,  being  in  fpe proxima\  and  the  Dif- 
poner  having  provided  for  himfelf,  that  he  fhould  be  Mafter  of 

his 
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his  Eftate,  by  the  RcFerfion  foreraid.  It  is  thought  there  is  a 
Decifion  in  the  faid  Cafe^  io  favours  of  the  King,  which  fiioald 
be  tried. 

5.  Though  there  may  be  a  piffereoce  where  a  Subaltern, 
or,  the  Kins^  is  Superior  ;  as  if  the  Subaltern  (hould  advert 
better,  and  know  the  Condition  of  the  Difponcr  more  perfeA- 
ly  :  Yet,  even  where  the  King  is  Superior,  if  the  Kcfignation 
be  fairly  managed,  there  is  no  Reafon,  that  the  Thing  (bould 
be  aucftioned :  For,  the  Difponcr  utitur  jure  fiio,  and  if  the 
Reugnation  be  accepted  in  the  common  Courfe,  thoueh  it 
were  dcfigned  to  cut  off  the  Ward  and  Marriage,  yet  it  mould 
be  fuftained,  feeing  qui  utitur  jure  fuo  fiemim  uguriam  facit. 

N.  A  Perfon  on  Death-bed  having  made  a  Difpofiiion  in 
Favours  of  a  Creditor,  but  to  the  Prejudice  of  his  other  Cre-» 
ditors,  (the  DefunA's  whole  Eftate  bein?  difponed  in  favours 
of  the  Creditor  forefaid.)  ^merttur,  Ifthe  DefunA  could  on 
Death-bed  prejudge  his  other  Creditors,  and  prefer  one  to  all 
his  other  Creditors,  feeing  Pcrfons  being  on  Death-bed  are 
Dot  in  Uege  poiiftie  as  to  any  Deeds  but  the  making  of  Tefta- 
ments,  and  not  as  to  Deeds  inter  vivos  \  and  if  the  DefonA  is 
his  Teftament  had  made  fuch  a  Conveyance  in  favours  of  a 
Creditor,  it  could  not  have  been  fuftained ;  and  any  Deed  done 
on  Death-bed  is  npon  the  Matter  but  a  LiCgacy  or  Codicil : 
And  a  dying  Perfon  (bould  not  be  allowed  to  do  any  fraudulent 
Deed ;  and  it  is  a  Fraud,  where  there  are  many  Creditors,  to 
give  to  one  the  whole  Eftate :  And  a  Perfon  in  leHo  cannot 
prejudge  his  Heir;  and  <?yb;tfori  ought  not  to  prejudge  his, 
Creditors,  who  would  be  preferable  to  Heirs,  And  as  in  the 
Cafe  of  Comprifings  within  Year  and  Day  all  Creditors,' ftould 
come  in  paripqfuy  fo  Difpofitions  on  Death-bed  ought  to  be 
to  the  Behoof  of  all  other  Creditors. 

S,  When  a  Perfon  on  Death-bed  makes  a  Difpofition  in  fa- 
vours of  fome  Creditors,  to  the  Prejudice  of  others,  it  is  thought 
that  the  Creditors  excluded  may  quarrel  the  Preference  even 
in  the  Right  of  the  Heir:  For  unlefs  the  Difpofition  on 
Death-bed  were  made  in  favours  of  all  the  Creditors,  the  Heir 
is  prejudged,  as  being  more  expofcd  to  the  Creditors  negleS- 
ed.  The  Grounds  alledged  by  the  Author  againft  this  Pradicc, 
appear  to  be  not  folid.  YoVyfirfty  Nothing  hinders  a  Perfon 
on  Death-bed  to  difponc  upon  his  Lands^  il  he  have  the  Con- 
fcnt  of  bis  Heir:  For,  all  Deeds  on  Death-.bed  are  not  to  be 

judgcti 
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judged  teftamentary.  Secondly,  Since  the  Difponer  is  under  no 
Diligence,  the  Creditors  neglected  can  neither  complain  of 
Fraud  nor  of  partial  Preference. 

N.  A  DefunA  havine  on  Death-bed  made  a  Difpodtion  re- 
lating to  a  former,  and  in  Corroboration  of  it  did  nominate 
two  of  his>iame  to  fuccecd :  ^oritur.  What  will  be  the  Im- 
port and  EfTeS  of  it  ?  Answer,  It  being  on  Death-bed,  it 
cannot  have  the  EffeSt  of  a  Difpofition  unqueftionable ;  but 
only  of  a  Declaration  of  the  Defund's  Will,  which  ought  to 
determine  (at  Icaft  to  have  Weight)  with  the  Friends. 

8.  It  is  thought,  this  Difpo^tion  on  Death-bed  in  favours 
of  particular  Subftitutes,  (hould  not  be  fuftained ;  for,  in  fo 
far  It  is  prejudicial  to  the  Heir :  Yet  if  the  former  Difpofition 
did  wholly  exclude  the  Heir,  he  can  have  no  Prejudice  by  the 
Subftitntion  m  ledo,  if  lawfully  made,  by  virtue  of  a  Power 

referved. 

\ 

N.  If  a  Perfon  xftricken  with  a  Palfv,  fo  that  he  cannot  go 
abroad,  but  otherwife  having  found  Judgment  and  Memory  ^  if 
after  a  confiderableTime  he  deceaie  in  that  Condition,  will  he 
be  thought  to  be  in  ledto,  after  the  Contrafting  the  Palfy  ?  Ra- 
tio dubitamti,  That  Perfous  jparalitic  cannot  be  faid  to  have 
morbus  fonticus\  and  diver(c,  after  they  have  been  fo;  have 
been  able  to  do  Affairs  and  have  had /[^iiildreu ;  and  therefore 
it  is  thought,  that  ir  is  to  be  confidercd,  if  there  be  a  Compli- 
cation of  any  other  Difcafe,  of  which  it  may  be  thought  that 
he  died ;  and  from  the  Time  of  the  contracting  that  bicknefs, 
he  is  to  be  efteemed  to  be  in  leffo. 

S.  This  Qucftion  is  determined  by  the  A  A  of  Parliament 
1696,  making  Death- bed  as  broad  as  fixty  Days  before  the 
DefunA's  Dcccafc ;  and  therefore  the  Nature  of  the  Difeafe 
need^  not  to  be  inquired  into. 

N.  What  is  the  Rcafon  that  a  third  Party  acquiring  a  Right 
made  in  ledo,  though  hna  fide,  will  be  liable  to  ReduAion  i 

S.  Reduction  ex  capite  leBi  will  he  fuftained  againfl:  a 
third  Party  acquiring  bona  fide  from  the  Receiver  of  the  Dif- 
pofition from  the  DcfunA,  bccaufe  the  Acquifition  is  a  nott 
nabente. 

Legacies* 
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Legacies. 

JST.  ^jumtur,  tF  an  univerfal  Legacy,  which  upon  ibeMat- 

^  ter  is  a  Tcftament,  and  ultuna  voluntas  de 
neceffitate  bonorum,  may  be  proven  by  the  Oath  of  the  oeareft 
of  Kin  ?  Answer,  It  is  thought  it  may  be  fo  proven,^  feeing 
frriptura  is  not  dc  forma  Ugatt ;  and  a  Legacy  not  exceeding 
an  hundred  Pounds  may  be  proven  by  Witnefles  ^  and  a  Lega*  * 
cy  exceeding  that  Value  is  not  probable  WitnefTcs,  not  becaufe 
xhztfcriptum  is  di  effiruia/ hai  obftuxatn  fidem  teftiuni:  And 
therefore,  whatever  value  it  be  of,  it  may  be  proven  by  the 
Oath  of  the  ncareft  of  Kin. 

5-  It  is  thought.  That  though  a  fpccial  Legacy  not  ex- 
ceeding a  hundred  Pounds  Scots^  may  be  proven  by  Witncflcs; 
and  if  exceeding  that  Value,  by  the  Oatn  of  the  Executor  or 
oeareft  of  Kin:  Yet  an  univerfal  Legacy,  being  upon  the 
Matter  a  Teflament,  as  (aid  is,  {hould  not  be  fuftaincd  without 
Writ ;  for  this  apnearsto  be  a  more  folemn  Aft.  And  if  an 
univerfal  Legacy  ibould  be  probable  by  the  Oath  of  the 
neareft  of  Kin,  Why  not  the  Difpofition  of  a  Man's  whole 
Heritage,  by  the  Oath  of  his  apparent  Heir,  which  yet  our 
Law  would  rejeft  I 

N.  If  a  Perfon  being  named  Executor  and  univerfal  Lega- 
tary (hall  be  forfeited  before  he  be  confirmed,  will  his  Inte- 
reft  forfeit  to  the  King  f  Bjaio  dubitandi,  Albeit  a  Legacy 
will  forfeit,  yet  in  this  Cafe  the  Legacy  being  univerfal,  and 
beiug  fubjoined  to  the  Nomination,  is  of  the  Nature  of  lufti- 
tution ;  which^  being  an  Office,  does  not  forfeit. 

S.  It  may  be  thought,  That  this  univerfal  Legacy  not 
confirmed,  (nould  not  forfeit,  becaufe  the  Right  of  it  is  only 
eftabli(hcd  by  confirming.  For,  if  this  Executor  die,  not  con- 
firming, he  does  not  tranfmit,  and  what  he  does  not  tranfmit, 
he  ftiould  not  forfeit.  But  this  holds^not  as  to  apparent  Heirs, 
in  the  late  Rigour  of  Forfeitures. 

N.  If  a  Legatar  (hould  commit  Trcafon  before  the  Tefta- 
tor's  Deceafc,  will  his  Legacy  be  void,  as  in  the  Cafe  of  his 
Deceafc  ?  Answer,  The  Legatar  not  being  capajK  tempore 
mortis  ujfatoris,  having  committed  Trcafon,  the  Legacy  is  void. 

5.  I*' 
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S.  If  a  Legacar  commie  Treafon  before  the  Teftator's  De- 
ccafe,  the  Legacy  will  be  as  void  as  if  the  Legatar  ha<i  died. 
For,  a  Legacy  gives  do  Right  except  the  Legator  furvive  the 
Teftator. 

N.  If  a  Legacar  do  not  owd  the  Le^cy,  may  a  Creditor 
affcd  the  fame?  And  if  there  be  a  Difference  betwixt  the 
Legacy  and  a  Dooation  i  Fide  'Donation  non  acceptata  ;  in 
JJtaa  D.  , 

S.  Though  a  Legatar  do  not  own  the  Legacy,  yet  a  Cre- 
ditor may  afFeA  the  fame :  For,  a  Legacy  is  underftood  to 
give  Right  y^ithout  a  formal  Acceptation  :  And  a  Legatar 
cannot  repudiate  in  Prejudice  of  hisXJreditors. 

Conditional  Legacies. 

N.  A  Legacy  being  left  to  an  appafent  Heir,  with  that 
^*'  Provifion,  that  the  Legatar  Ihould  not  queftion  the 
Defund's  Will,  having  difponed  his  Eftate  both  heritable  and 
moveable  to  another,  both  by  Difpofition  and  Teftament : 
And  a  Clauf&irritant  being;  adjeded  to  the  Legacy,  That  the 
Legatar  (hould  both  not  impugn,  and  (hould  ratify  the  De- 
fund's  Deed;  and  Ihould  difpone  and  convey  any  Right  he 
had,  in  favours  of  the  (aid  other  Party ;  and  if  he  failzicd  or 
contravened  in  either,  that  he  (hould  lofe  his  Legacy. 
^tutrimr.  If  the  apparent  Heir  ihould  purfueau  Exhimtioa 
Md  deliberandum^  and  being  required,  fhould  not  be  free  to 
ratify  and  difpone  prefently ;  whether  the  Claufc  irritant  be 
committed?  //  is  an/wered.  That  the  faid  Legacy  is  not  left 
in  thefe  Terms,  that  if  upon  Deliberation,  having  a  Time 
granted  for  that  Purpole,  he  (hould  think  it  his  Intereft  rather 
to  accept  the  Legacy  than  to  own  his  Right  of  Succeffion, 
he  ihould  have  the  faid  Legacy :  But  the  iame  is  left,  in  cafe 
he  ihould  chearfuUy  acquiefce  to  the  Defund*s  Will,  wjiich 
he  is  obliged'to  do  pre.eutly,  being  obliged  to  d\i]pnc/inedie: 
Et  uti  diej  non  adjicittir  prafenti  die  debetur. 

S.  It  may  be  thought,  Thar  this  apparent  Heir  might  ne- 
verihclcfs  purfuc  an  Exhibition  addelibtrahdumy  that  he  might 
more  knowingly  make  his  Clioicc.  But  if  it  was  provided. 
That  he  ftiould  acquiefce  in  the  Lcgacv,  witliout  mo\ing  any 

K  k  '  Queftion, 


25^  Doubts  and  ^uefiions  in  Law^ 

Qucflion,  the  rftifing  of  the  faid  Ethibition  might  import 
aa  Irritancy. 

Legal  Reverfion. 

JV.  TF  a  Minor  have  a  Right  to  a  legal  Reverfion,  as  fingu- 
L  lar  Succcflbr  to  the  Debtor:  ^ueriiur,  If  be  will  be 
in  the  fame  Cafe  as  a  Minor  that  is  Heir  to  the  Debtor,  io 
that  he  may  redeem  at  any  time  before  he  be  of  the  Age  of 
twenty-five  Yearsl  Or  if  there  be  a  Difference  upon  that  Ac- 
count, that  the  Heir  or  his  PredecelTor  has  Kight  abimthi 
whereas  the  fingular  Succeflbr  incidit  in  jus ;  and  the. Rev er- . 
fion  being  limited  by  the  Law,  in  favours  of  the  Creditor,  ic 
onght  not  to  prorogate  by  the  Deed  of  the  Debtor. 

S.  It  is  thought.  That  a  legal  Reverfion  (hojild  not  run 
againfl:  a  Minor,  whether  he  fucceed  to  it  as  Heir,  or  as  fingu- 
lar  Succcflbr:  For,  the  ^fulFering  it  to  run,  is  manifeflly  nis 
Lefion ;  againft  which  he  (bomd  be  reftored.  It  is  true^  a 
Debtor,  Major,  may  aflign  his  legal  Reverfion  to  a  Minor, 
and  by  this  means  prorogate  it.  As  likewife,  that  the  fame 
Queftion  may  be  moved  of  a  conventional  Reverfion,  that 
though  limited,  yet  it  (hould  not  run  againft  a  Minor.  But 
this  kift  is  doubted,  for  good  Reafons,  though  ftill  the  Run- 
ning of  Revcrfions  being  unfavourablc,.it  feems  fafcr  to  advifc 
for  the  Minor. 

Legatars  and  Intromittcrs* 

N.  TF  Legatara  may  purfue  IntromitterSf  and  if  the  Defend- 
X  ers  will  be  beard  to  debate  whether  there  be  free  Gear  i 

S.  I  think,  not.  But  the  Legatar  had  beft  confirm  firft,  and 
then  his  Tide  would  be  good  againft  any  Intromitcer. 

Legatum  Ret  alienae. 

iV.  ^uaer.  TF  a  Pcrfon  on  Death-bcd  (liould  name  his  ap- 

-"-  parent  Heir  Executor ;  and  Ihould  leave  in 

.Legacy  to  another  an  heritable  Intereft,    or  ihould  otherwife 

difpone  Lands ;  whether  or  not  the  Heir  confirming  the  Tc- 

(lament^  may  queftion  the  fame  as  to  the  Legacy  forclaid  ?  But 

in 
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ia  this  Cafe  the  Qpeftion  will  be,  how  far  ns  aUffta  (or  fuch 
as  is  aiiefm,  as  to  the  Power  of  difpofio^  the  fame  inleSpJ  may 
be  left?  And  Teftaixieots  bcine  favouraole,  and  the  Inteiiti* 
on  of  Teftarors  being  mod  to  be  confiderod,  whether  or  not 
the  Executor  fhould  redeem  that  whi(;h  is  left  in  Legacy,  being 
heritable,  and  be  liable  in  Eftimation  and  to  the  Value  there* 
oft  if  it  be  ns  aEina  ^  Or  Ihould  fatisfv  the  Legacy  if  it  be 
resfiia  but  hericablci  at  lead  fo  far  as  tne  Executry  will  ex- 
tend.  Vidi  Diatb'hd,  ^Jl.  2.  &  3.  Liura  D. 

RES  atiinaji  Icgiiur^  mn  debkur  ntfifcivmi  teftat$r  rem  all* 
enam  ejji ;  $un  mm  praefiimtur  Ugan  vtluijfe  fi  fdvijfet  rem  ali^ 
enam  ejfe.    Perez*  Lib.  2.  Tit*  xx. 

INCUMBFT autem  Ugatario  prebare  teftatorem  fciviffe  rem  ejfe 
nUenam  nUi  conjunSU  perfmis  iegata  fuerit :  Pro  quibus  praejitmi- 
titr  ex  affe£iu  eum  Ugaiurum  fuiffe  etiamfi  a&enam^  Perez,  ibid. 

UBJlegatur  res  haercJis  valet  legatum,  nee  re/ert  fctvertf  Uf' 
tatar,  an  mn^  baerdis  eJfe  \  facile  enim  p^aejietur  nee  reiemptime 
epusejf.   Perez,  ibidem. 

DOMINIUM  ret  fuae  legatae  iron  fit  in  legatarium  Jiatim  a 
mertcdefunSL  Ibidem. 

S.  A  Man's  naming,  on  Death-bed,  his  apparent  Heir,  to 
be  his  Executor,  an^lcaving  an  heritable  Imereft,  or  Piece 
of  Land  to  another  10  Legacy ;  fcems  nbt  to  be  fo  much  the 
Cafe  of  legatum  ret  aiienae,  as,  whether  aMan  may  leave  in  Le^ 
gaeyfrom  his  Executor  nominate  j  any  thing  belonging  Jo  the  Executor 
him/elf,  or,that  may  belong  to  him.  Audit  is  thoueht,  he  may. 
For,  the  Executor  onght  to  confider  the  Teffament ;  aud 
if  he  plcafe  not  the  Legacy,  he  (hould  refufe  it :  But  if  he  con- 
£rm,  he  (hould  make  u  good  if  it  be  in  his  Power. 

Tho'  the  Rule  be  legatum  non  JebeH,  nififdret  teftator  rem  a- 
fienamejfei  And  that,  incumbit  Ugatario  hoc  probare^  niji  lega- 
tum fiierit  perfonae  conjurUfae :  Yet  I  would  think  it  a  fiiircr 
Rule,  That  in  this  Cafe,  legatum  rei  a&enae  Ihould  not  be  fu- 
ftained,  niJi  teftator  exprejfe  ut  aUenam  le^ajfit :  Fori  btherwife 
the  legatum  (hould  only  extend  ad  omnejus,  which  the. Teftator 
or  his  Executor  nominate,  have  in  the  Thing,  without  far- 
ther Inquiry. 

Legatum  a  Legatario  Acquijitim  ante  Mortem  De- 

funSi. 

*'  N.  Ql  Icgatarius,  vivo  te  flat  ore,  rem  legatam  confcqutus 
'^        >!)'  eft  titulo  ouerofo  emptionis  vcl  alio,  haeres  tenetur 

folvcrc 
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*'  folvere  preciam  qood  dcderat  I^tarios ;  oec  cnim  ccoietor 
**  habere  rem  cni  pretium  abeft  ;  ud  vera  legatarius  eum  adep- 
"  tus  eft  titalo  lucrativo,  aliter  dicendum  eft,  nihilqae  ab 
^'  haerede  petere  poteft  ;  nihil  eoim  ei  abeft  et  duae  cadfae 
^'  locrativae  in  unum  hominem,  et  unam  rem,  concurrere  noo 
<<  pofluot.''    Ibidim,fiex  At^biu  i^ametUis. 

S,  This  Citation  diftin^ilheS)  if  the  Legatar  did  acquire  for 
a  Price,  in  which  Cafc)  the  Legacy  good,  or  gratuitouily,  and 
then  not  good  :  But  it  ipay  be  tftooght  as  juft  a  Rule,  tba(  if 
be  acquire  from  the  Defund  himfelr,  it  thouid  make  void  the 
Legacy  :  But  if  from  a  Stranger,  it  is  like  Ugatum  reiaiume. 

Lcgitiwa  Uberortm. 

*'  N.  Ty  XI'ORIBUS  noltris  primogenitus  eft  hacresexaflc; 
**  IVL  et  in  univerium  jus  immobilium  ;  tcrrarum  fcifu 
*'  cet  et  aliorum  quae  immobilibus  accenlciuur  :  Nee  minus 
^'  ex  mobitibus  lihat  et  praccepic  niobilia  haereditaria,  vulgo 
''  Maviable  HeWJiAp :  £t  apud  Anglos,  Hinlo^m^  optione 
<'  permiffa  optimum  quodque  eligcndi  tarn  ex  fuppellcdile 
'^  quam  ex  inftruroentis  rufticis,  et  milicaribus  armis,  cquis, 
'^  aliifque  ejufmodi :  Uc  tarn  domi  quam  ruri  ad  colendum,  ec 
''  fi  opus  fuerit  ad  militiam  et  proi'e(5lioncs  turn  in  bello  tnm. 
'^  in  pace  utcunque  fit  inftrudus:  Rcliqua  autem  mobilia  five 
'^  resCive  nomina,  marito  et  uxori  et  viri  liberis»  etiam  ex  di. 
*^  verfis  matrimoniis  (fl  adhuc  in  familia)  communia  fuut, 
*'  dedu&is  dcbitis,  fi  pater-familias  obaeratus  aut  debitor  (it  ; 
'*  nee  cnim  aliter  bona  intelliguntur  nifi  acre  alicno  fubduAo  :' 
'^  £a  communio  licet  fit  inter  conjuges  et  liberos  habitu  et  fpe; 
*'  baud  cedit  tamen  ncc  aAu  vim  iuam  cxerit,  nifi  matrimo* 
*'  nio  diflbluto  per  alterius  conjugis  obitum.  Matrimonio 
*^  durante,  rcrum  communium  non  folum  ad  mi  nid  ratio,  fed 
''  dominium  eft  peoes  roaritum,  et  pottftas  difponendi  baud 
*'  aliter  auam  de  fuis :  Nee  ut  communio  ifta  cedat,  opperien- 
'*  dum  eft  ut  conjux  emoriatur  et  penitus  fato  delunilus  fir, 
*'  fed  confcftim  ut   mori  incipit  potcftas  ilia  Icgitima  (vulgo 


a 


dae  inipcdimcnto  fit ;  adco  at  nee  domo  prorcpiare  poflit^ 
•'  ncc  negoiiis  (uti  folitus  erar)  fupcrcfl'c,  cundo  ad  templum 
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*'  aut  forum  ct  loca  publica  ubi  pkrumqoc  falus  amrnac  ct  uc 
'•  goiip  procuratur :  Quamdiu  enim  animus  crgaftulo  coj-poiis 
'*  cocrcctur  ct  ejus  mioiftcrio  ct  organis  ucccflario  utitur,  vix 
'*  ficn  potcft  ut  corpori  aegro  mens  fana  fit :  Acccdit,  Quod 
'*  i3bi  cadaver  ibi  aqnilae  ei  mor'ibundis  adfunt  ct  advolant  plc- 
*•  romquc  (amici  nt  vidcri  voluot  fed)  corvi  ct  hacrcdipctac,  nt 
*'  capccnt  ct  eblandiantur  aliquid  ;  ncc  id  difficile  eft:  -Egii 
fiquidem  tam  corpore  quara  animo  infirrao,  ct  affiduis  eorum 
(quorum  opera  tunc  opus  babciit)  officiis  ct  blanditiis  impa- 
rcs  ct  obnoxii,  facile  dant  ct  jaftant  quae  propcdiem  fua  baud 
'*  'V*?'*^  '"^^  •  Ex  «o  tempore  igitur  quo  aegcr  fefc  domi  ab- 
'*  didit,  nccampliusin  propatulo,  foro  aut  ccclcfia  fui  copiam 
*^  facie,  Jicct  ex  morbo  non  decnmbat  lento  foi  taflc  eoquc 
^1  magis  pcriculofo,  dicitur  cflc  U^lo  atgritudinn  ct  in  extremis 
,^  *gerc ;  ct  aJienationc  tcrrarum,  aut  rei  alicujus  hacrcditariae 
tf  J-  P^^'''^?i"fC'*<li^itur:  Et  fi  fecus  faxit  aut  alicnarit,  hacrc- 
^^  Y  aftionis  rcfciflbriac  rcmcdio  ficilc  fuccuriiur :  Sic  non  fiiic 
^^  fumma  ratione  profpcftum  eft  haeredibus,  nc  quid  in  eo- 
^^  rum  fraudcm  ficrct  a  parcntibus  aut  decefforibus  in  extremis, 
^^  cum  fui  parum  compotes  funt;  idqucnon  fcmel  cautum  jnre 
^^  ycieri,  quod  libris  majejiatu  alii  (que  libris  juris  continctur  ; 
,^  "«  elogium  illud,  quod  libr}  juris  uoftri  fint,  baud  negarunt 
^^  principes  noftri  nt.  immcrito,  quod diflum  velim  pace  viri 
u  ??"'V'5'^"^'  Craigii  iis  paulo  iniquioris;  quemadniodum  enim 
^^  VirgiJius  aurum  ex  ftercorc  coUigit  Ennii;  juris  ftudiofis 
,^  ^  '^^^"5  '/'Js  (et  non  tam  ftercore  qunm  juris  noftri  vctcris 
tf,  "Vc  rudcribus  five  rudi mentis;  licet  muka  coUigere  aurca 

ec  ffcitu  ncc  inamoena  nee  inutilia. 
tx,  • .  .  "'P^^^^s  noftris  ct  ufu  fori  (cum  eadcm  fubfit  ratio) 
^^  idem  jus  introdudu'm  eft  in  favorcm  viduac  ct  libcrorum  ; 
et,  ur  plcrumquc  ubi  jus  deficit  fcnatus  fupremus  fupplct,  in- 
ftar  practorum,  iia  ex  acquiiatc  acconmjodavit  rcmcdium 
utile  ncc  legjtimis  fuis  fraudcntur,  ncc  liccat  pain-familias 
in  icfto  aegricudinis,  conjugis  aut  Rherorum,  mobilium  par- 
tes ct  legiri  mas  imminucre,  ncdum  abalienando  penitus  c- 
npcrc  :  Qpin  etiam  in  matrifamilias  pracmoriente,  ex  com- 
rtiuhione  ejus  legitima  cedit  ftaiim  ea  in  Icflo  aegritudinis 
conftituta  ;  ncc  ex  co  tempore  marito,  quam  vis  domino 
et  in  Icgitima  potcftate  pcrmitcitur  aliquid fatcre  in  fraudcm 
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J  ftue  cum  liberis,  cxobitu  uxoris  cedit  commur*^,  ct  Ic 

^^  tima  tanrum  uxori  cjufque  proximis  et  fucccflbribus,  iis  d 

bilium  rricntc  ecu  quatoor  unciis  et  partibus  dccifis:    Qi 
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**  fuperfuDt  Bes,  viz.  cea  odo  unciae  et  partes,  adhuc  com- 
''  munia  funt  patri  cc  liberis.  Sed  ut  fuperius  di^habitu  tancum 
**  etfpe;  fieri  enim  ix)teft  et  faepc  cvcdU^  ot  coiDmQDio  ioa* 
''  nis  fit,  liberis  patri  praemorientibos,  %el  patrimonio  accifo 
**  vel  aliquo  cafa  deifeAo :  Ubi  autcm  viro  coDUDgit  infata  coo^ 
**  cedere,  uxore  ct  Jiberis  reliAis,  communio  cedic  ad  omoes 
**  eiFcAus  tarn  uxori  quam  liberis ;  adco  uc  ex  mobilibus  triens 

uxori,  alter  tricDs  acccdai  liberis^  tenius  patrifiiroilias  re« 
linquicur,  de  co,  ncc  ultra,  tedari  potcit  fi  voluerit :  Si  in* 
^'  teftatus  deccflcrit,  fuum  trieotem  liberis  relinquit  adinftar 
^'  haereditatis,  adeandum  jure  quad  baereditario,  fed  Jbaere- 
'^  de  fubmoto  et  exclufo :  Liberi  cnim  trientem  patris  haud 
'^  viodicant  ut  fuum  et  legitimatiij  fed  io  eum  fuccedUDt,  quafi 
**  haeredes  io  mobilibus  modo  foleuni :  £t  haeredi  legibus  fatis 
*'  fuperque  coDfultum efl, cum  folus  baeres  fit  ex  afle  iu  immobili* 
^'  buSy  reliquis  liberis  praeceritisetcxclufis.:  Sin  haereserefua 
''  efle  duxerit,  hacreditate  omifla^  luter  liberos  admitti  etexpa- 
**  trimoDio  paterno  five  haereditate  et  terris,  five  mobilibus, 
**  aequo  cum  caeteris  oec  ampliori  jure  aut  parte,  poriri;  id 
**  ei  facile  permittitur «  unictiique  euim  licet  rcDuociare  juri 
*'  pro  fe  introdudo :  Nee  minus  baeres  hacrcditatem  adit,  et 
**  ID  terris  (fi  quae  funt)  iuveftiendus  eft,  ut  rerum  haeredita- 
^*  rium  jus  adeptus,  fratribus  habili  mo<lo  eas  conferre  et  im* 
^'  percire  poffit  fie  coUatione  fada,  defuni^^i  patrimonium, 
**  quod  ad  haeredem  vel  ad  lihcros  ut  liberos,  aut  executores, 
**  aut  proximoscognatos  penineret,  ab  intefiato  ultra  cirraque 
'*  inter  haeredem  et  liberos  communicatur.  Tefiamento  au- 
''  tern  faclo  fi  ex  liberis  aliquis  vel  executor  vel  Icgatarius  fir, 
*[.  quod  ex  teftamento  confcquitur  baud  tenetur  conftrn  ;  ncc 

enim  id  habet  ut  legiiimam  et  ex  difpofitione  juris  vel  ut 

UDus  ex  liberis,  fed  teftatoris  voluntate  et  ut  quilibet ;  ve- 
*^  rum  cum  penes  haeredem  fit  optio,  mature  et  re  Integra  de- 
•*  bet  cligcre  ;  fi,  enim  hacrcditatem  adcat  pure  nee  teftatus  fe 

velle  conferre,  vix  pofiea  auditur  nee  ad  coUationem  admit* 

ritur,  elegit  cnim  nee  cligcnti  licet  variare. 

'  Hi;5  altius  pofitis  ct  pracraiflis,  uti  par  crat  in  materia  ufu 

quidem  ct  morihus  fatis  obvia,  fed  (quod  fciam)  in  lihib  non 
**  fatis  cnuclcata,  cxiis  elicieudum,  quid  juris  fit  in  ifa  fpc- 
**  cie  fafti. 

"  Diem  obiit  Sempronius  fed  intcflatus,  Maevia  uxorc  fupcr- 
"  ftite  cum  tribus  liberis  CciV,  T///*,  rf  Publio\  viduae  iricns 
"  mobiliuni  jure  rcliiRae  (ut  loquimur  J  Tttio  ct  Publio  alter 
"  triens  ccucratut  Icgitimaet  liberis,  tertius  etiam  tnens  iis 
**  obtigit,  fed  ut  cxecutoribus  ct  quafi  haercdibus  mobiliuni  ab 

*'  inteftato 
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'^  ioteftato;  adieratit  etiam  dati  a  judicibus  ad  qoos  pertinet 
*'  ceftameDtomm  probatio  et  cxccacbrum  datio ;    fed  Cam 
*'  primogenkos  cui  delate  erat  haereditas,  dcctfit,  haerc^tate 
*^  naud  adita,  eo  force  peregre  profcAo  aut  alitcr  impe^to ; 
«<  ejus  morte  ea  ad  Titium  fecuDdogenitum  devenit  et  adita  eft  : 
*'  Contra  Titium  agebat  Publiui  frarer,  coocUdione  ex  caufa^ 
^'  ot  reftituerec  quae  ex  mobilibas,  vel  ut  executor,  vel  unus 
*^  ex  liberis  nadus  fuerat ;  cum  res  ad  alium  cafum  devenerac 
«  et  eum  a  quo  non  potuiflet  incipere  ;  quod  ea  habuerit  clu« 
**  fam  et  UQicam  fuiile  quod  haeres  non  fuerat,  fed  nous  ex  li- 
^*  bdris,  et  cqui  eo  effedum  evanuifle  ;  eum   nunc  haeredem 
**  et  Integra  et  opima  haereditate  locupletatum,  ea  dcbere  efle 
^<  comencum  ;  nee  fine  injuria  aut  invidia  ex  mobilibus  aliquid 
<<  libare  aut  retincre  poiTe  :  Et  in  libro  ifto  cujus  mentio  fuperius 
*^  fada,  vetus  repNemur  deciiio  1553.  JuUij  qua  contra  haere- 
*'  dem  judicatum  in  caufa^/;irtf«^/  Laru)  conirz  Robtrtum  Law. 
^*  Seo  cam  ifta  ex  libris  curiae  et  regeftis  decifio  haud  pro- 
matur,  fed  ex  compilatoris  nefcio  cujus  libro  et  notis,  ialva 
rerum  judicatarum  authoritate  quae  apud  me  magna  eft,  in- 
tegrum mihi  elle  reor  at  in  concrariam  fententiam  pronior 
fim,  iis  addudus  argumentis. :  Ceffic  fiquidem  legitima  liber- 
*'  ornai  ejufque  femi&  ad  Titium  peninenr,  confeftim  a '  morte 
''  patris ;  cedere  aiitem  turn  Icgitima  turn  Icgatum  dicitur  cum 
**.  adio  pro  iis  competit ;  ct  ii,  quibus  jus  ceiEt,  fi  deccflerinc 
•'^  antequam  res  ab  co  iibi  debitas  confequantur,  jus  tanien  ct 
''  adionem  ad  haeredes  tranfmittunt.    £a  autem  eft  definitio 
•  .*'  juris  confummati  ct  perfedc  quaefiti :    Jus  igitur,    Tith 
'^  ita  (juaefitum  et  in  eo  quafi  fixum,  quommodo  avelli  et  ti 
*^  cripi  queaf,  haud  video  :  Alia  quidem  eft  ratio  dcfundi  (at 
*^  loquuntur)  partis  ecu  trientis,  ejus  fcmis  ad  Ts^ium  pertine- 
*'  l)at  ut  unum  ex  proximis  cognatiset  exccutoribus ;  is  a  mor* 
"  te  Simpronii  (iatim  Tttio  delaius  eft:    Haud  ceilic  tamcn   ex 
*^  eo  tempore  fed  tuncdcmum  cumTitius  adiit,etpacri  executor 
'*  datuseft:  Jura  enim  haercdicaiia,  vcl  quafi,  quae  pertinent 
'*  ad  aliquem  ut  hacrcdcni  ct  fucccllbrcm  in  alterius  jus  uni- 
**  yerfum,  non  ccJunt  nee  quacruncur  nifi  haereditate  adita; 
^^  in  niobilibus  autem  executoris  datio  et  confirmatio  eft  inftar 
**  adiiionis ;  Utcunquc  enim  fuppoiitum  fit  Titium  cxecutorem 
"  datum  a  judice,  dcfundi  tricns  ccflit  exccutoribus  et  iftius 
**  fcmis  7i//V,  jus  adco  firipum  et  ad  haeredes  tranficurum,  ii 
**  Tiiius  Caifi   pracmortuus  fuiflirt,     nionc  Caii    intcrcidcre 
"  et  irritum  fieri,  et  jure  ct  ratione  videtur  alicnum.     Ad 
'*  haec,  mortuo  Patrc-tamilias,  cum  dcpacrimonio  quaeritur, 
/'  an  integrum  et  ex  aflc  ad  cum  pcriinucrit  caclibcm  forte  ct 
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*\  orbum,  ah  vero  comtnuDC  foeric  nxori  ct  Uberis ;  ec 
^'*  quota  uxoris  ec  liberoram  pan  fit,  utrum  femis  an  tricns ; 
'^  ct  liberorum  legitima  an  ex  aile  unios  fit ;  an  fi  plurcs  fiot 
^*  liberi  in  quot  uncias  er  partes  dividenda  fit.  Tempos  mor* 
**  tis  patris-familias  infpicit  lex,  de  futaio  hand  rolicita,  uec 
«'  quae  tunc  funt  quotae  augeri  aut  miDui  pofluDC ;  quamvis  pa- 
**  trimoQium  rernm  quae  in  eo  funt  iniemu  et  fruAuum  ei  foe- 
<'  tuum  accei&one  augeri  poteft  et  minoi,  pofito  igitur  patrem- 
^'  familias  deccififle  teftatum,  reliAis  vidua  et  liberis :  Viduam 
**  autem  et  liberos  baud  diu  fuperftitcs  fuille  morbo  aut  alio 
*^  cafu  extinftos ;  tamen  executor  patris*familja$  baud  aflcm 
«'  fed  irientemtantum  confequitur  i  licet  tempore  aditioDisceu 
*^  confirmationis  nee  liberi  uec  vidua  extitcraot  euim  tempore 
'<  obitus  teftatorisy  et  tunc  partes  fecerant ;  eae  autem  femel 
'«  quaefitae,  eorum  morte  baud  evanefcunt,  fed  ad  cogoatos, 
<'  pro&irooj  et  exccutores  tranleunc.  Pofito  etiam  patrem-fa- 
<«  milias  mortuum,  fupcrftite  uxore  et  unico  tantum  iilio  prae- 
«*  ter  haeredem,  nee  alios  reliquific  liberos ;  filtum  autem  ie- 
*'  cundo-genitum  impubercm,  poftea  obiiffe  ;  fratre  I'uperftitc : 
''  eo  cafiiy  ex  patris  mobilibus,  haeres  tricntem  coDlequitur, 
**  fed  ut  executor  fratris,  et  ejus  legitimam ;  nee  vidua  aut 
«<  patris  executor  audicndi*  fi  pro  tnentibus  femifles  petant, 
*'  caufaii  rem  ad  ^lium  cafum  dcvcnifie,  nee  haeredem  ex  mo- 
*^  bilibus  aliquam  partem  tarperc  pofle.  Si  obficiatur  in  ifto  ca- 
^'  fi]  haeredem  ex  mobilibus  nullam  partem  nancifci  immediate 
'^  et  jure  fiio^  fed  mediate  ct  jure  iratris,  ct  ut  ejus  executorem: 
'^  In  i(pecie  autem  h&i  de  qua  agitur,  Titium  turn  haeredem 
*^  fuiflcy  turn  unum  ex  liberis,  et  I'uo  jure  haereditatem  patris 
'^  adiiile,  nee  minus  ut  unum  ex  liberis,  legitimac  libe- 
'^  rorum  iemiilcm  adcptum:  juraifta  oetrvarara  nee  penes 
"  unum  confiftcre  aut  retincri  pofle.  Iftud  facile  diluitur  ; 
''  tempus  enim  mortis  Simfromi  patris  familias  intuendum  ; 
'*  eo  autem  tempore  Titius  erat  unus  ex  liberis,  nee  haeres 
"  crat  aut  eflc  poterat,  Caio  primogenito  fupcrftite ;  ci  bac- 
''  reditas  morte  patris  delata,  ad  7uium  baud  immediate,  fed 
"  ex  fratris  morte  pervenit ;  Tith  quafi  per  furrogationcm 
*^  et  i^tayxf^ooFhr  in  locum  prtmogeniii  fubeunte.  Cum  igitur 
**  Titiusy  CO  quo  Pater  obiit  momcnto,  inter  liberos  fuerit,  et 
**  iplb  jure  Icgitimam  n  aft  us  eft,  nee  injuria  rctinet  quod  jure 
**  habuit.  Si  Ca'tus  patris  adiiflct  haereditatem,  ei  Titius  hac- 
**  res  forer,  nee  minus  patris  hacrtfditate  potitus  retineret. 
**  Quod  aiitem  Caius  baud  adierir,  Hitio  nee  impuiandum  ncc 
**  oiBcit-    Patrimoniorum  fiqmdem   couditio,  ct  jura  viduac 
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"  et  nberarQiiiy  Icgibtw  coDftituuntur :  ncc  acquum  c^  ea  ex 
^  af bitrio  haeredis  pcndcrt  aat  ambulare.  Porro  haereditatis 
<'  dclacio  et  facultas  adeundi^  aliis  cafibus  ncdum  hoc,  baud 
"  parom  operacur :  hacrcdc  enim  pcrdacUi  ct  ooajcftatis  rco, 
^  haeredicas  etiam  non  adica  amitiicar,  ec  fifco  quaeriton 

S.  The  Anthor  gives  an  Account  here  of  tbc  Succcffion  of 
the  Heir  with  us  in  the  Heritage  or  Heritable ;  and  of  the 
SucceiKon  of  the  ReliA  arvd  Bairns  ;  >  and  of  the  ncareft  of 
Kiu  befidc  the  Heir,  in  Moveables.  Btrt  as  to  MovcablcsJ 
he  fuppofcs,  without  cjround,  That  there  is  a  Communioa 
of  them  betwixt  the  Huibandtfn^  the  Wife  and\\\z  Bairns^  du« 
flag  the  Marriage  ;  but  fuch  as  is  only  hahitu  etfpe^  until  ,tho 
Marriage  diflblve ;  and  that  then  ii  takes  cffeA. 

But  lYit  truer  Account  in  Law  i?.  That  "  ell  quidem  com- 
^^  tnunio  bonorum  inter  maritum  et  oxorem  ;  etea  nititur  pars 
^  mobilium  quae  uxori  aot  relii^lae  obvenit,  matrimonio  mor- 
**  Ce  diflbluco:  Sed  libcromm  Icgitima  provenit  ex  eormn  na* 
*'  turali  fucccffionc  :  Ec  Icgitima  appcllantur,  quod  pater,  tcf- 
'^  tamenro  aur  legatis  minuere  Ron  poceft  ;  fed  quali  faUidia, 
•*  legibusiis  rcfcrvatur. '  Sin  pater  moriens,  paricm  etiam  fu- 
*^  am,  lit  aiunt,  liberagti  relinquit,  eodem  jure  ad  liberos.  de« 
**  volvitur:  £tin  hoc  tantum  diifert  a  legiiimay  quod  iiberam 
*^  hade,  lex  pracRat  liberis,  cum  illam,  pater  pro  iibitu  one- 
^  rare  aut  cxhauriri  poteft.  Hinc  patct error  noftrae  praxco?^ 
**  quae  tegicimam  ad  liberos  transferty  tanquam  ad  haeredes 
'*  fuos,  fine  aditionc :  Defun&i  autera  partem  non  fine  con* 
"  firniatione,  quae  in  mobilibus  pro  aditione  habetur:  Q^iod 
"  non  tantum  abfurdum,  fed  iniquum  ;  cum  inde  faepe  acci- 
''  dat,  quod  pluribus  liberis  relidis,  legitima  qoidem  ad  om* 
^*  nes  traniit ;  fed  uno  eorum  praerooriente  ante  confirmation* 
^  nem,  pars  defunAi  trientis,  ad  liberos  praemoricntis  non 
"  defcendit,  fed  fratribus  fupcrftitibus  accrefcit« 

The  Author  fays  well,  that  the  Wife  coming  to  die,  fa 
ibonasfhe/iri^w,  her  Share  of  the  Communion  takes  place, 
iod  her  Huiband  cannot  prqudge  her  Succefibrs  therein,  by 
any  Deed  of  his:  B«it  then  the  remaimng  Bes^  or  two  thirds 
of  the  Mov^eables,  continue  with  the  Father,  the  Jiushw  fays^ 
hy  virtue  of  the  Communion  betwixt  him  and  his  Children. 
Bot  really  they  continue  with  him  as  his  owti  abfotute  Proper- 
"  ty,  as  they  ever  were.  'Tis  true,  when  the  Hulband  dies 
**  firll,  then  the  frce-Movcablcs  come  to  he  tripartite  bctwixc 
the  Wife,  the  Bairns,  aad  the  DefuoiS  ;  But  how  this  happens, , 
is  above  declared. 

L  I  What 
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What  the  Author  bath  further  here  ag;ainft  a  Mat's  4if^ 
poniDg  on  Death-bedt  to  the  Preju<tice  of  his  Heir,  is  good  ^ 
And  Deathbed  now,  by  the  hSi  of  Parliament  1696.  Cap4 
4.  is  limited  to  threefc$rt  Days ;  fo  that  if  the  Difponcr  live 
tbrecfcore  Days  after  making  of  the  Deed^  it  is  fufficient  to  e^^ 
lidc  the  Exception  of  Death- bed.  The  Author  fubjoins  how 
flk^  Heir  may  abandon  the  Heritage,  and  upon  collatin^y  (hare 
with  ExecKor.  And  alfo  Remarks  well,  that  what  tne  De- 
fun  A  legatee  to  any  of  his  children/ is  not  liable  to  be  collated^ 
bac  is  twjaJcA  jure  fraicipuu 

The  Author  ftates  alfo  a  Cafe,  Sempronius  dies  inteftatj  lea- 
ding a  Wife  and  three  Soni,  and  the  .Wife  gets  her  third, 
and  the  two  younger  ehiMren  their  third  y  and  further,  tho 
Dcfunfi's  third  left  free,  falls  to  them  as  ncareft  of  Kin  :  But 
the  eldeft  Son  and  apparent  Heir  comes  to  die  without  enter- 
ing, andy  it  may  be,  abroad ;  fo  that  the  Socceffion  &Us  to 
the  next.  Thence  the  Qucftion  is  moved.  If  thi  youngeft  maf 
in  this  event  mate  Ins  fucceee&ng  Brother ^  rejiere  to  him  bis  Part  of 
the  Meveables  ?  And  the  Author  marks,  That  in  JstlyiSSif 
it  was  decided  againft  the  Heir.  As  to  which,  he  rcafons  at 
great  Length,  that,  by  Semprensut*s  Death  the  Legitime  fell  to 
the  two  younger  Brothers  ipjijure\  and  if  they  confirmed  the 
Deed's  Part/  the  fame  alfo  fell  to  them  by  that  Quafi-aditidn  j 
whcuce  he  concludfes,  that  the  fecond  Brother  having  thus  a 
jus  quaefitum,  his  fucceeding  in  the  place  of  thef  eldeft  to  the 
Heritage,  fliould  not  fubjcS  him  10  rcftorc  his  Part  of  the 
Moveables.  And  he  rcafons  juftly,  that  the  Succcffion  Ihould 
be  ftated  upon  the  JJeath  of  Setnpronius.    And  ihus/  if  Sem^ 

Sonius  had  died,  leaving  a  Wife  and  one  Son  only,  beiSde  the 
eir ;  if  this  fecond  Son  (horuld  die  without  Iflbe,  the  eldeft 
Sou  and  Heir  would  fucceed  to  him  as  his  Executor  ;  and  nei* 
ther  the  Relid  nor  Executor  of  Semprenius  could  in  this  Cafe 
crave  the  Half  for  their  Third.  But  in  this  only  the  Author^ 
Reafoning  may  fcem  to  fail,  that  ejio  the  SucceAon  be  to  be 
ftated  as  it  falls  by  Sempronius^s  Death,  yet  if  his  eldeft  Son  and 
apparent  Heir  docs  not  enter,  then  the  fecond  Son  comes  io 
his  Place,  and  fucceeds  as  if  he  had  been  apparent  Heir  at 
Semprenius^s  Death.  In  which  Cafe,  it  is  certain^  he  would 
have  had  no  Share  in  the  Moveables  ;  and  therefore  his  Suc- 
ccffion in  Heritage  being  thus  drawn  back,  Ihould  make  that 
Part  of  the  Moveables  which  he  preoccupied,  fall  to  the  young* 
id  brother :  Whereas,  in  the  Cafe  of  Sempromus  dying,  and 
leaving  only  two  Sons,  the  eldeft  fucceeds  rightly  as  Beir^ 

and 
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and  then  if  his  younger  Brother  dcccafc  wiiboat  iffuc,  he  foe- 
4:ccds  as  juftlv  in  his  Part  of  the  Moveables  :  Becaofe,  here  the 
Succeffion  is  Itated  on  different  Events.  But  thb  whole  Debate, 
is  more  an  Arjgument  for  Excrcife,   than  of  any  Confequence^ 

Legitimation  per  fubfequens  Matrimonium. 

N,  A  Perfbn  after  his  firil  Marriage^  of  which  he  had  ChiK 
l\  dren,  having  married  again,  and  having  divers  ChiU 
drea  by  the  Woman  married  to  him  in  that  lecond  Marrj* 
age,  elder  than  the  firft  Children,  which  are  thereby  legitj* 
maie :  ^airitur,  Whether  the  eldcft  Son  with  the  fecond 
Wife,  will  be  preferred  to  the  Sop  of  the  jGirft  Marriage  as  to 
the  Right  of  Sgi:ceiIion  7  Ratio  duUtandl,  the  firft  Marriage 
was  contracted  fpi^  and  ip  Conte^nplation  that  the  Cliildreu 
of  that  Marriage  would  fuccced,  and  the  eldcft  Son  by  his 
jBirth  had/»j  frimogfmurae^  as  the  firft  lawful  Son^  whic^ 
could  nqt  thereafter  be  taken  from  hlQ(i :  Et  e  contra,  the  Son 
of  the  fecond  Marriage,  the  Time  of  the  Father's  Death, 
which  is  to  be  confidered  as  to  the  Queftion  of  the  SucceiEon, 
is  his  eldeft  lawful  Son. 

B.  This  is  a  known  jQafe.  Bat  though  IV^arriage  do,  a^^ 
ibould  legitimate,  yet,  to  draw  It  backy  where  there  is  fuch 
a  mid  Impediment,  femfer  mhi  durifm  vifum  eji.  But  for  cpvr 
tain,  the  Qhildren  of  tne  firft  IV^a/riage^  (bould  have  the  Be- 
Befit  of  their  Mother's  (i^ntrad.. 

N.  If  aPerfon  may  marry  on  Death-bed,  in  order  10  the 
Legitimation  of  natural  fibildren,  in  prejudice  of  his  Agnats« 
who  wQuld  othprwife  (ucceed  I 

S.  Wfi  met  with  this  C^eftipn  beforp.  And  I  ft^l'  think, 
not. 

Marriage  find  Legitimation, 

y.  T^«EEB  being  a  Declarator  intcntedt  to  hear^  epd  fe(s 
X  it  found,  that  the  Children  were  lawful ;  iij  rcfpcd 
there  was  a  Promife  and  Copnla\  ^uamtur.  If  the  Purfuit, 
being  after  the  Father's  Deceafc,  in  order  to  the  Succeffion  to 
the  Good-fire,  the  Promife  may  be  proven  prout  de  jwe^zi  it 
might  have  been  before  My  Lord  Ntwton  informs,  that  af^ 
^r  fhe  Father's  Pcce^fe  it  is  found  not  probable  by  WitncfTes^ 

&  Supr 
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S.  Suppofe  t  Man  hath  Children  ootof  Marriage,  his  Father 
benig  Aill  oo  Life ;  albeit  he  tnay  be  allowed  to  jiiarry  the  Mo* 
ther,  andihcrcby  legitimate  the  Children,  yet,  if  the  Mother 
were^dead,  and  the  Uiildreo  (hould  raife  a  Declarator  npon  the 
forefaid  Ground  of  an  antecedent  Promife,  it  is  thought,  ic 
(hould  not  be  allowed  even  by  the  Father's  Oath,  much  l<cis  by 
WitneOcs  to  fet  up  apparent  Heirs  to  the  Grand  father  :  For^ 
here  it  is  clearly  his  Intercft,  and  cannot  in  Rcaion  be  fubjcA- 
ed  to  inch  a  Hazard,  whatever  the  £fFe(ft  may  be  as  to  th6 
Fathers  Succcffion.  In  which  Cafe,  Dcverihclcls,  I  would 
ftill  think  a  Probation  by  Witneffesa  great  Hardihip:  For,  there 
can  be  no  Law  nor  Reafon,  that  Witnellcs,  who,  with  u»,  can- 
not  prove  abovea  hundred  Pounds  Scott,  ihould  make  Heirs 
to  a  Man  in  his  univtrfum  jus, 

LeutcratiQ. 

S.  ^T^  His  and  the  following  Titles,  UbiUarm  contraHus,  and 
jL     Ubiri,  are  but  Latin  Citations. 

Liferenter. 

N»  1 F  a  Liferenter  of  Lands,  Stock  and  Teind,  having  fet 
1  the  Lands  to  Tenants,  for  a  Duly  for  the  Stock,  and" 
drawing  the  Ttind,  and  having  deceafcd  before  ^Ajartinmas, 
after  drawing  the  Teind  :  ^uaaitur^  will  (he  be  liable  to  the 
Heir  for  the  »Half  of  the  Teind  ?  Ratio  duhitandi.  For  the 
Heir,  that  ftic  dying  before  Martinmas ^  he  ought  to  have  the 
Half  of  that  Year's  Duty  :  And  for  the  Liferenter,  that  Ihc 
had  Right'to  the  Teind  after  it  was  feparate  and  coHcAed,  fo 
that  (he  might  have  difpofcd  of  it ;  and  having  gotten  it,  it 
cannot  be  taken  from  her;  and  that  the  legal  Terms  are  to 
be  confidcred  in  the  Cafe  of  Debt,  when  £is  cedit ;  bat  in  this 
cafe  nihil  debit ur^  but  flic  has  right  to  the  Fruits,  Teinds, 
and  c^tf/tf  of  them  in  the  fame  Manner  as  the  Tenant,  and 
as  if  (he  had  laboured.  Vide  Third  and  leind.  Letter  T.  Vidi 
Titular,   Lit  era  T,  q.  2.  Fide  Milns.  Liter  a  M. 

S,  It  is  known,  That  if  the  Lands  and  Tein^s  had  been  fci 
for  Duty,  the  Liferenter  deceafing  before  Martinmas^  would 
only  get  the  Half  of  that  Year's  Duty ;  But  feeing  the  Lile- 
renter  might  have  taken  the  whole  Lands  in  her  own  Hand, 
and  fo  dying,  though  before  Martinmas,  had  got  the  whole 
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Crop^  (he  fecms  ca  be  in  the  fame  Gafc  for  the  TciDd  drawa 
aod  leparate  before  Martinmas. 

iV.  Where  Grafs-rooms  arc  fet  for  Payment  of.  a  Silver* 
doty  (by  the  Tenaut  entering  at  fVhitfunday)  the  Half  at 
Martinmas,  and  the  other  Half  at  Whitfunday  thereafter  :  ^uai* 
ritur^  If  the  Lifcrenter  deceafe  after  Martinmas^  whether  the 
Martinmas  Duty  will  belong  to  her  Executor  \  Ratio  duhitan- 
ds^  That  the  Doty  payable  by  the  Tenant,  entering  as  faid 
is,  and  going  away  at  the  next  Whitjundajy  is  payable,  in  re- 
fpedof  the  Crop,  and  ^r^^;2/«i  of  the  next  Year,  either  of 
Corns  or  foetura  atiimalium :  And  it  is  without  Queftion,  that  a 
Tenant  paying  a  Silver-duty  for  a  Corn^room,  albeit  he  pay 
at  Martinmas  after  his  Kntry,  yet  it  is  paid  for  the  next  Ycarfs 
Crop;  fo  that  the  Literenier  can  pretend  to  no  Pare  thereof^ 
deceafing  the  Time  forel'aid.  And  on  the  other  Part,  it  ap- 
pears that  there  may  be  a  Difference  as  to  Grafs-rooms,  feeing 
the  Half  of  the  Duty  feems  to  be  paid  for  the  Profit  of  the 
Grafs,  from  IVbitfundaf  to  Martinmas  ,  which  falls  within  th(^ 
Liferenter's  Right. 

5.  I  (hould  make  no  queftion,  that  this  Martinmas  Duty 
would  belong  to  the  Litcrcnier's  Executor,  but  (hould  rather 
put  the  Qucftion,  If  the  whote  Year,  that  is,  both  for  the 
Whitfundaj  and  Martinmas,^  fhould  not  fall  to  her  Executor  ; 
flie  dying  after  Martinmas^  as  it  would  certainly  happen  in 
Corn-rooms  :  And  Whitfunday  and  Martinmas  being  account- 
ed the  IcgaljTerms  for  the  whole  Year,  efpeciallv  if  fhc  enter 
to  her  Liferent  before  the  IPhitfunday :  For  if  (he  had  enter- 
ed after  the  M^itfunday^  and  died  after  the  next  Martinmas ; 
half  a  Year  or  the  Mariinmas-term  may  be  judged  fufficicnt. 
But  the  cafieft  Rule  for  all  thefe  Queflions  would  be,  to  com- 

?utc  aj  Liferent  de  die  in  diem,  and  give  the  Liferenter   the 
car's  Duty  in  whole  or  in  part,   as  it  falls  after  her  Entry, 
whenever  the  fame  may  happen. 

N.  Quaeritur,  ^id  juris.  As  to  Salt-pans  and  Miln«,  Iftjie 
Lifcrenter  have  the  fame  iu  her  own.  Hand  :  Whether  hec 
Right  is prefently  determined  by  her  Death  ?  >, 

The  lame  being  fet  to  Tenants  from  Candlemas  to  Candle- 
mas  :  If  the  Liferenter  decea&d  after  Lammas  and  Martinmas  ;• 
Will  her  Executors  have  any  Part  of  the  Duty  after  Lammas  f 

S.  If  a  Liferenter  have  Salt*pans  and  Milns ;  or,  it  may 
be^  Coalheughs  in  her  own  Hand  j  her  Rights  as  1  would  judge. 
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is  determined  by  her  Death.  But  if  thcfc  Pans  or  Milns  were 
fct  to  Tenants  from  Candkmas  to  Candlemas^  and  the  Liferent* 
er  deceafe  after  Lammas ;  her  Executor  (hould  have  the 
Lammas- duty.  And  tho'  ifae  died  after  the  Martinmas ;  yet  if 
before  the  Candlmas^  (he  (hould  only  have  the  half  of  the  Year. 
For  here  in  this  Cafe,  Why  (hould  not  CanHemas  and  Lammas 
be  inflead  of  IVbitfunday  and  Martinmas  \  unleft  there  were  a 
pofitive  Law,  that  ff^itfunday  and  Martinmas  fliould  divide 
the  Year ;  as  the  legal  Terms,  whatever  the  conventional 
Terms  may  be  ? 

N.  When  Rentals  are  fet  in  thefe  Terms,  That  befidc 
the  Rental-duty,  there  (hould  be  every  five  Years  a  confider- 
able  Sum  paid,  as  in  cmtraSu  liiiHaris :  ^aerkur^  If  the  Life* 
renter  will  have  Right  to  that  Sum^  if  it  fall  to  be  paid  during 
the  Liferent  ? 

S.  If  this  Sum  (bould  fall  to  be  paid  within  the  Uferenter's 
Right  to  that  Rental ;  there  appears  no  Reafon  why  i(  Oipuld 
not  be  paid  to  her, 

N.  Whei^  the  whole  Eftate  of  a  Nobleman  is  difponcd, 
rcferving  his  Liferent ;  or  of  a  Baron :  Will  the  Liferenter 
have  Vote  in  Parliament,  end  Voice  in  the  Eleftion  of  Com- 
miffioners  for  {>hires  ? 

S.  JVhen  a  Baron  dispones  his  Eftate,  referving  his 
Liferent,  he  b*s  ftill  his  Vote  in  the  pleaiqns  of  Commiffion- 
crs  for  Shires ;  aqd  fo  may  be  alfo  chofcn,  and  have  Vote  in 
Parliament :  For  the  Ad  1681  concerning  the  pieftion  of 
Commiffioncrs  for  Shires,  gives  the  Lifercnters  Vote,  if  they 
pjeafc ;  Othcrwifc  the  Fiar  hath  it.  But  both  Fiar  and.  Life- 
renter  cannot  vote. 

N.  A  Lady  being  infcft  upon  her  ContraA  of  Marriage  in 
I^ands  for  her  Liferent:  ^eritur^  If  Tacks  fet  thpieaftcr  by 
her  Hulband  will  bind  her?  Fid.  Terce,  quaeft.  ultima. 

S.  Tacks  fct  by  a  Hu(band  of  thefc  l-ands  wherein  his 
Wife  is  infcft  for  her  Liferent,  will  not  bind  her  ;  in  refpe^t 
her  Right  is  antcriqr:  And  (he  is  not  in  this  Cafe  as  a  Angular 
Succcflor ;  againft  whom  the  A&  of  Parliament  makes  Tacks 
real.    But  if  the  Angular  ^iicccflbr's  Right  be  apt^or^  Is  it 

Wi  the  fame  Cafe  ? 

£9^cut9ri 
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Executors  cfa  Uferenter. 

JVl  1 F  a  Woman  dcccafeth  after  tmtfunday  before  her  Huf* 
*  band;  Will  her  Executors  have  Right  to  a  Part  of  the 
Ycar*8  Farms  f 

S.  Sekinc  the  fHritfunJa/s  Duty  is  fallen  due  and  moveable^ 
it  appears  that  (he  muft  have  her  Part  thereof^  as  of  other 
Moveables. 

Liferents* 

If.  "pxles  as  to  Liferents  (when  the  Queftion  is  betwixt  the 
LJ  Executor  of  the  Fiar  and  Uferenter)  cedit  at  fFbit^ 
funday  and  Martinmas  as  the  legal  Terms. 

S.  This  Gmeral  doth  not  anfwer  all  Difficulties,  as  hath 
been  noted  in  the  Title  LifertnUr* 

N,  ^oirttur,  If  a  Bond  be>  to  a  Man  and  his  Wife  the 
loneefl.  Liver,  payable  at  Lammas  and  CandUmas  ;  and  the 
Huioand  dcceafing  after  Candlemas  $  will  the  Huiband*s  Reli^ 
ave  Right  to  a  Half-Year  at  ff^tjitndayi 

S.  The  ReliA  in  this  Cafe,  will  not  have  Right  to  the 
next  Half- Year,  though  (he  furvive  the  JVhtfwidau  unlefs  flie 
furvive  the  Ldmmas  alfo  i  for  thcfe  appear  to  be  biri  the  legal 
Terms. 

if.  It  a  Father  be  infeft  in  Liferent  in  Lands,  and  be  con* 

I  tent  to  renounce  hia  Liferent  in  favours  of  his  Son  :  ^airitur^ 

\  If  it  b^A^tVijmdiEiJ  to  extiueuiOi  bis  Liferent?   Ratio  dubitan* 

diy  He,  is  the  Superior's  Vml  during  his  Life,  and  cannot 

ceafe  to  be  ValTal  without  the  Superiors  Confcnt,  at  leaftyin/ 

rifittationcp 

S.  WheTheH  the  Son  be  infeft  bafc,  holding  of  the  Father, 
with  the  Rcfervation  of  his  own  Liferent,  or,  holding  of  the 
Superior  with  the  fame  Refcrvation ;  It  may  well  be  thought 
that  the  Fathcr*s  Renunciation  exilnguiflies  the  Liferent, 
which  is  but  as  a  Servitude,  and  fo  eafily  renounced  in  favours 
of  the  Fiar.  Yet  ftill  the  Superiority,  if  in  the  Father's  Per- 
fon,  muft  remain  until  it  be  ocherways  fettled. 

JV:  Whew 
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N.  When  a  Vaflal  is  Year  and  Day  at  the  Honi,  if  he  has 
granted  a  Right  to  be  holden  of  himlelf,  what  will  be  the  Im*' 
port  of  his  Liferent  ? 

S,  If  the  Right  \va$  granted  after  DcnuDciation^  it  will  not 
prejudge  the  Superior,  as  to  the  Liferent-efcheat :  But  if  the 
Right  was  granted  before  Denunciation,   and  the  fame  he  . 
chde  with  PofTeffion  within  Year  and  Day  thereafteri  it  will 
prejudge  the  Liferent  efchcat. 

N.  If  a  Lxferenter  do  difpone  his  Liferent  of  Lands;  or  if 
the  fame  be  comprifed  from  him,  and  thereafter  he  be  Year 
and  Day  at  the  Hof*n  :  ^uaritur,  If  the  Superior  will  have 
Right  to  the  Liferent,  as  if  die  faid  Right  had  not  been  grant* 
cd?  AftSW£R,  It  is  thought,  he  can  have  no  other  Right, 
than  fuch  as  the  Lifcrcater  iuu|,  and  afte&ed  with  the  faidi 
Right. 

'  If  die  Liferenter  be  foriwtcd,  will  not  the  King  have  ^  the 
Right  of  the  faid  Liferent,  without  the  Burden  of  the  faid 
Rights  ?  And  if  it  be  fo.  Qua  ratio  difcriminisf  Answer,  The 
King  will  have  Right  to  the  f«d  Liferent  entire;  and  the  Rea- 
foD  of  the  EMfpanty  is.  That  Trealbn  is  crimen  feudale\  and 
when  the  Vaflal,  Fiar  or  Liferenicr  doth  forfeit,  the  Right  co- 
meth  to  the  King  pure,  and  without  any  Burden  but  inch  at 
he  has  confented  to :  Whereas  Horning  is  not  delictum  feuda* 
le,  but  conwmnej  And  the  Liferent  doth  not  belong  to  the 
Superior  jute/<nidaU,  hut  ftatuto;  fo  that  he  ought  not  to  be 
In^better  Cafe  thsn  the  Rebel. 

5.  The  Superior  will  have  Right  to  this  Liferent,  if  noc 
difponed  or  comprifed  before  Denunciation,  and  clade  with. 
Polfeflion  before  Year  and  Day.  But  though  comprifed  after 
DenunciatioB,  if  for  a  Debt  prior,  and  the  Comprifing  be- 
fore the  running  of  Year  and  Day,  the  Comprifer  will  car- 
ry it. 

If  the  Liferenter  be  forfeited,  the  King  will  have  the 
Right  of  the  faid  Liferent  free  and  entire :  But  if  this  Liferent 
may  be  afiiened,  and  the  AiHgnation  totally  denuded,  it  does 
not  appear  how  the  Cedent  forfeiting  can  prejudge  the  Affigny. 
Bui  the  Author  reafons,  That  Trea/on  is  crimen  feudale;  and 
when  the  Vajfal  or  Liferenter  doth  forfeit y  their  Right  cometh  ' 
to  the  Kingly  pure,  without  any  Burden  not  confented  to.  And 
this  Reafon  n>ay  have  Place,  if  the  Liferenter  were  noc  totally 

denuded: 
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^knoded :  But  if  an  Affignauon  or  Difpolidon  do  denttdc  him 
totally^  the  Rcafoo  fails. 

Quando  dies  ccdit  as  to  Uferenters. 

JV.  TT7HEN  Rent  of  Lands  is  Vidoal,  the  Heritor  dying 
V  V  before  Whiifunday^  the  Lifcrcntcr  has  Right  to  the 
whole  Year ;  if  after  Whitftrnday^  but  before  Martinmas,  the 
Relid  has  Right  to  the  Half;  but  if  after  Martinmas,  to  no 
Part ;  becaufe  IVhitfunday  and  Martinmas  are  tertmni  legaks 
as  to  the  Queftion,  ^ando  dies  cediu  ^OFrUur,  Therefore 
whether  when  Rent  is  all  in  highland  Rooms  et  agris  pafcuisy 
the  Cuftom  being  in  fome  Places,  that  the  Tenants  entering 
at  Whitfemday,  pays  the  half  of  the  Rent  at  Martinmas  next^ 
and  the  other  Half  at  Whitfunday  thereafter;  Qtfid  juris  as  to 
the  Reli&,  the  Huiband  dying  after  Whitfimday  or  after  Mar* 
tinmasf 

The  fame  Queftion  is.  If,  in  the  Lowlands  in  Corn-rooms, 
the.Tenant  and  Mailer  agree,  that  the  Duty  ihould  be  paid  in 
Money  by  the  Tenant  entering  at  Whitfunday ,  the  Half  at 
Martinmas,  and  the  other  Half  at  Whitfunday  f 

S.  It  is  thou^tf  the  Cafe  muft  ftill  be  the  fame,  according 
to  the  Liferenter's  Entry;  for,  if  before  Whitfunday,  the  muft 
have  that  Term  cither  by  one  or  other ;  and  if  after,  but  be- 
fore Martinmas,  (he  muft  have  that  Term  alfo  ;  at  leaft,  (he 
nuft  have  the  whole  or  half  Year,  according  to  her  Entry, 

« 

Vajfalus  Ligius. 
S.  TJERE  we  have  only  a  Citation. 

Limitation  of  Fees. 

N.  T  ANDS  hping  difponed  to  a  Perfon,  and  the  Heirs-male 
I  J  defcending  of  him  ;  which  failziein^^to  the  Granter 
and  his  Heirs  :  ^ua^ritur,  If  his  Forcfaids  fail,  what  way  will 
the  Granter,  being  Superior,  and  his  Heirs,  attain  to  the  Right^ 
whether  as  Heir  of  Provifion  to  the  VaUal  ?  or  per  viant  cm-' 
fblidationis,  and  by  a  Declarator  that  be  has  Right  by  the  Re- 
turn forcfaid ;  and  that  the  Property  is  conlolidate  with  the 
Superiority  ? 

M  m  Whether 
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Whether  he  will  be  liable  to  tbc  VaBaft  I>ebts/  Rafh 
duUtandi,  Ihc  Vaflal  was  Fiar  aod  might  <;ontrad  Debt>  and 
whoever  fucceedetb  to  him  ought  to  be  liable  thereto. 

S,  When  Lands  are  difponed  to  a  Perfon,  and  the  Hews* 
male  of  his  Body,  which -failzieing,  to  the  Granter  and  his 
Heirs^.  if  the  Suhftitution  take  Place ;  the  Granter  being  ftili 
Superior,  he  or  his  Heirs  muft  be  Heir  of  Proviiioo  to  the 
Receiver  of  the  Difpofltion :  And  in  their  Service  as  facb^ 
the  Retovir  will  bear  the  Holding,  which  in  EfFed  is  a  Confo^ 
lidatiolfi^  and  the  Rerour  may  exprefs  it,  though  it  be  not  ordi-> 
nary  Stilei*  And  further,  If  the  Granter  and  nis  Heirs  be  ftill 
infeft  in  the  Superiority,  they  may  infeft  themfelves.    But,  in 

food  Law,  the  Kegifteriug  of  the  Retour  in  the  Regifter  of 
afines,  bearing  the  Confolidacion^  (bould  fcrve  for  alL  How* 
,cver,  ihefe  SubftitH^es  will  be  liable  to  Debts,  as  Heirs  of  Pro- 
vilion. 

N.  If  a  Right  be  granted  to  a  Perfon,  and  the  Heirs  of  liis 
Body,  without  any  further  Proviiion,  or  Mention  of  Return, 
whether  will  the  King  have  Right  as  ukinrus  h^es^  ox  the  Su- 
periot  ?  Answer,  The  Fee  not  being  fimple,  but  limited,  it  is 
thoQ^ht,  That  the  Superior  fliould  have  Right,  feeing  the  Fee 
h  limue^.  And  the  King  cannot  fncceed  by  way  of  Repre- 
fentation,  and  as  haensuktmus ;  and  there  can  be  no  Tranf- 
mifiion  beyond  the  Limitation.  But  if  the  Lands  be  given  to 
a  Man  and  his  Heirs  whatfomever,  the  Fee  is  flmple;  and  the 
Granter  having  (imply  and  abfolutely  given  away  the  fame, 
he  can  pretend  no  Right  to  the  fame  ;  and  the  King  cometh 
tiuder  the  Generality  of  Heirs  whatfomever^  being  ultimus 
hares, 

S.  When  a  Right  is  granted  to  a  Perfon,  and  the  Heirs  of 
his  Body,  without  more,  tliofc  Heirs  failing,  the  Right  returns 
to  the  Superior,  this  being  a  limited  Fee.  But  ifthe  Lands 
be>  to  the  Man  and  his  Heirs  whatfomever;  all  thefe  failzie* 
ing,  the  King  is  ultimus  haeres.  This  the  j/ut/jor  jvdzes,  be- 
caufe  the  Fee  is  fimple.  But  may  not  the  Fee  be  faid  to  be 
limited  to  the  Man*s  Heirs  whatfomever  ?  And  feeing  thefe  are 
by  the  Law  denned  upon  their  Fails^ie,  (hould  it  not  return  to 
the  Saperior,  becaufc  of  the  Limitation  i  For  it  is  but  ^atis 
di£lumjto  alledgc.  That  Heirs  whatfomever,  includes  thelCing 
as  ultimus  haeres:  For,  certainly  this  was  not  intended  by  the 
Difponer,  but  fo  the  Pradlique  would  run.    But  then,  it  is  flilt 
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a  Qoeftioo^  If  in  the  fir  ft  Caft  of  the  Fee  limited  to  the  Kiceiver 
and  the  Heirs  of  his  Body,  the  Superior  upon  the '  Return^  Jh0uld 
be  liable  to  the  Rjecevuer^s  Debts  P  For,  do  doubt,  the  Receiver 
had  the  Fec^  and  migfac  freely  difpofe  thereon ;  and  ic  might 
a](b  be  adjudged  from  him.  for  Deot :  And  therefore  it  were 
hard>  That,  upon  this  Return,  by  way  of  SubAitutiOQ,  the  Cr^* 
ditors  fliould  be  difappointed.  And  all  that  can  be  faid,  is. 
That  in  the  exprefs  Subftitution,  the  Superior  fubftitute  would 
be  liable;  but  that  in  this  tacite  Return,  the  fame  isjurefeU'- 
dali,  through  the  failing  of  the  Right,  ^nd  not  by  way  of  Suo 
ceiSon. 

Utifcontefiation. 

M  I F  Removiup^s,  S[)uilzies  and  Eje&ions,  which  ai:e  in- 
*  terdi^a  p^efforia  litifamtejiatiane  ferpetuentur  for  forty 
Years,  or  only  three  ? 

The  fame  Queflion  mav  be  for  Servants  Fees,  Houic-mails, 
and  fuch  other  A(5lions,  which  prefcribe  in  three  Years. 

S.  Rermvings,  Spuilzies,  Ejections,  and  Anions  for  Servants 
Fees  and  Hottfe-mails,  and  fuch  other  as  prefcribe  in  three , 
Years,  arc  certainly  prorogate  by  Litifcontefiatum^    But  yet  (o 
as  this  is  alfo  determined  by  the  late  Ads  of  Parliament  anent 
Prefcriptim  and  Interruption.    Sec  the  ASs. 

^0  caju  Pojfejfor  in  mala  fide  conftituitur  per  Li^ 
tffcontejiationem^  et  quando  non  ? 

'  N.  T  Itjscontestatio  poflciTorem  malac  fidei  confti- 
'  I  J  tiiit,  adeo  ut  ab  eo  tempore ;  ad  reftirutionem  frocr 
^  tuum  tenetur :  hoc  tamen  verum  eft  in  iis,  qui  per  Litifcon* 
'  teftationem  vere  in  mala  fide  conftituuntur,  vcluti  fi  res 
'  fcudalis  emphyteutica  pctatur,  ant  viudicetur,  ob  feloniam 
^  commilTam :  aut  quia  tempus  locationis  tranfa(5tum  eft  vera* 
^  quefit  caufa  vindicationis,  quam  etiam  poflefibr  nee  minus 
*  obftinate  contendit. 

*'  Secus  eft,  (i  ego  rem  cmo  ab  eo  cuius  cflc  putabam,  tu  ve- 
'  ro  dicis  earn  ad  te  pertinere,  et  nihil  adducis  praeter  petiti* 
'  onem  et  nunciacioncm,  tunc  quia  bonam  fidem  habeo,  litif- 
^*  conteflatio  me  non  vera  fed  fi«5la  efficit  malae  fidei  poflefib- 
'^  rw  ;  C?  ^  fruftibqs  meritQ  cxcufor,  donee  fcntcniia  feratur, 

'  ^'Thef 
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»*  Tlef.  Sebofd.  in  Utera  C.  48.  verb.  Knegsjbewefligufig,  fea. 
**  fm.  p.  478. 

5.  l^His  18  zprobakk  Rule.  But  there  is  no  geoeral,  cer- 
tain Rule  10  this  Cafe,  which  feems  to  depend  upon  the  Me- 
rit^ that  i/,  the  trire  Import  and  Weight  of  the  Caufe.  > 

Locuj  Poenitentiae. 

N*  \  FTER  Articles  of  Agreement  are  fubfcribcd,  of  which 
l\  one  is.  That  they  ihall  be  extended  in  a  Contraft. 
^tutrhkr,  If  there  be  locuf  pasmtepniae  ^  Ratio  duiitandi,  be- 
caufe  antequam  totum  negotmm  iu  mundum  fit  redu^lum  licet 
foenitere,  l.  17.  cod.  dejide  inftrumentorum. 

An  Agreement  being  to  be  perfeAed  in  Writ,  whereby  one 
of  the  Parties  was  to  be  obliged  to  pay  a  Sum  of  Money ; 
there  was  a  Letter  written  thereafter  by  that  Perfon,  dc£ring 
that  the  Writ  maybe  drawn,  and  bearing,  That  he  ihould 
perform  conform  to  the  faid  Agreement :  ^wnitur^  If  he  be 
bound  by  the  faid  Letter,  fo  that  there  is  nohaispoetdtentiaef 
Answer,  It  is  thought,  that  the  Bargain  being  to  be  perfcdcd 
in^  Writ,  and  until  rhen,  there  being  locus  poemtefitiae  \  the 
Letter  promifing  Performance,  doth  imply  a  Condition,  viz. 
if  the  Writ  be  perfected  and  fubfcribcd :  Seeing*  upon  the 
Drawing  of  Writs  there  may  arife  Qucftions,  which  may  hin- 
der the  perfeAing  of  the  fame^  et  multa  cadunt  inter  calicem, 
&c. 

S.  We  commonly  hold.  That  a  Bargain  being  reduced  to 
Writing,  though  only  by  a  fubfcribcd  Minute,  there  is  no  locur 
poenitentiae^  But  when  an  Agreement  is  to  be  perfedlf  d  in 
Writing,  wherein  one  of  the  Parties  is  to  be  obliged  to  pay  a 
certain  Sum,  though  that  Party  (hould  thereafter  write  a  Letter 
to  the  other,  definng  the  Writing  to  be  drawn  ;  for  that  he 
would  perform  as  agreed :  Yet  this  Letter  would  not  bind; 
for  there  is  hais  poenitentiae  until  the  Writ  be  muiually  per- 
fcacd. 


M. 
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M. 


Marriage. 

F  the  Superior  infcft,  the  apparent  Heir  being  nnmar- 
ried,  doth  he  pafs  from  the  Marriage  ? 

S,  Though  a  Sapcrior  of  Ward-lands  infeft  tho 
apparent  Heir  being  unmarriedy  he  doth  not  pafs  the  Marriage. 
But  if  be  ihould  infeft  him  before  fourteen,  when  ^  the  Mar-* 
riage  falls  due,  there  might  be  a  greater  Quefiion. 

N.  If  Marriage  be  due,  if  the  apparent  Heir  be  eithery^TifX 
or  valetudinary  ?  And  either  unfit  or  unwilling  to  marry  I 

It  feemeth  celibate  is  not  deUHum^  fo  that  the  Cafualty  there- 
by fliould  arife  to  the  Superior;  but  only  the  Marrying  with- 
out the  Superior's  Conlent,  inferretb  Contempt,  and  confe* 
qpcntly  deU£lum  et  poenam? 

S.  Though  the  apparent  Heir  be  y?;;tf.r  or  valetudinary, 
and  though  unfit  or  unwilling  to  marry,  yet  we  find  the  Mar» 
riage  due  to  the  Superior  as  Tiis  Cafualty,  though  he  marry  not 
at  all.  And  if  the  Vaflal  marry  without  his  Confcnt,  yet  itis.- 
the  finglc  Avail ;  but  if  he  marry  farther,  againft  his  OiFer, 
then  it  feems  to  become  penal  for  ihe  double  Avail.  Bui, 
how'thi^  barbarous  Cafualty  came  in,  when  due,  and,  how  to 
be  profecuteH  and  exafied,haih  many  Speculations,  which  on- 
ly more  and  more  difcover  the  Abfurdities  thereof. 

iV.  If  the  appjirent  Heir  be  married  in  his  ^Father's  Time, 
and  have  Children,  and  thereafter  marry  after  his  Father'^ 
puceafe,  will  a  Marriage  fall  to  the  Supf  ripr  ? 

S.  Though  an  apprent  Heir  be  married,  and  have  Chil- 
dren, in  his  Father's  Time  ;  yet  if  he  be  Widower  when  his 
Father  dies,  it  is  thought  his  Marriage  will  fall.  But  there 
appears  great  Reafon  to  Ujjen  the  Avail,  and,  llnct  he  hath 
Children  and  Heirs,  even  to  exclude  it. 

N.  If  the  Marriage  of  the  apparent  Heir  of  Ward-lan^« 
.  fliould  be  modified,  with  refpcft  to  the  Value  of  Ward-lands, 

without 
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\vithoac  Confideratioa  of  bis  Debcs  i  It  appears  chat  the  Supe- 
rior (hould  DOC  be  in  worfe  Cafe  by  the  Deed  of  his  Vaual ; 
and  yet  he  maybe  in  better:  For  if  the  Heir  have  bcfide,  a 
perfonal  or  other  Eftate,  the  Marriage  will  be  modified  to  be 
fpch,  as  the  Tocher  to  a  Perfon  of  that  Eftate  may  be 
thought  in  Probability  to  amount  to. 

S.  In  modifying  the  Avail  of  Marriage,  the  Vaflal's  whoJe 
Eftate,  befides  the  Feu  he  holds  of  the  Superior,  and  aJfo  all 
his  Debts,  fall  under  Confideraiion.  But  the  Exchequer  did 
fee  a  Role  for  modifying  the  ilngle  Avail  of  Marriage. 

N.  If  a  Perfon  holding  of  the  King,  and  other  Superiors 
refpedvve\  of  the  King  blanch,  hoc  of  them  ward ;  may  refign 
in  the  Kingfs  Hands  to  be  holden  Ward  in  amulationefn,  and 
of  parpofe  to  prejadge  the  other  Superiors  i 

S.  A  Perfon  holdii^  fome  Lauds  of  the  King  Uatich,  and 
others  of  other  Superiors  war(f,  it  is  thought,  may  refign  in  the 
King's  Hands  for  a  uew  Ward-infeftment,  of  pur|)ore  to  have  a 
more  cafy  Suoerior :  For  here  uiiiur  jurefuo.  But  this  Re- 
fignation  mull  be  made,  before  the  Marriage  fall  to  the  other 
Superior. 

N.  If  Parties  be  married  publicly  :  ^uarimr,  If  it  be  notour 
that  they  are  impotent,  as  if  it  may  be  proven,  That  before  the 
Marriage  the  Man  was  caftratus:  Is  it  competent  to  the  Heir 
or  any  other  Perfon  concerned  in  the  Point  of  Intercft  (but  the 
Party  prejudged)  to  qucftion  or  diflblve  the  Marriage,  as  null 
or  dtrinundumr  upon  that  or  any  other  Ground? 

S.  Where  Parties  are  lawfully  married,  thqugh  it  be  no- 
tour  that  the  Man  is  impotent,  as  having  been  ca/lratuj  before 
Marriage:  Yet  it  may  be  thought  nor  competent  either  to  the 
Jicir  or  apy  other  Perfon,  to  utquire'  ad  dirimendum,  if  the 
Parties  be  content:  for  fuch  is  the  Honour  of  Marriage. 

N.  If  a  Marriage  be  unlawful,  and  either  of  the  Parties  be 
in  bona  fide  ;  wLich  doth  legitimate  the  Children :  Quaaitur^ 
If  thefe  Children  will  fucceed  with  other  Children  of  lawful 
Marriages ;  at  Icaft  to  their  Parents  ? 

If  they  will  fuccpcd  to  their  other  Kiufmen  ?  Or,  if  the 
Legitimation  will  qnly  import,  That  they  are  not ^«ii7;  and 
that  they  have  tejlamcmi  faaionern  ? 

5.  Though 
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^.  Though  a  Marriage  be  unlawful^  yet,  if  either  of  the 
Parties  be  in  hfu  fide,  it  (hoald  legitimate  the  Children.  And 
if  once  legitimate^  they  (hould  focceed  with  the  other  ChiK 
dren  of  a  Tawful  Marriage,  for  the  Legitimation  Oiould  be 
ad  omncs  effecms\  aod  even  to  fucceed  to  the  other  Kinrmen. 

N.  If  a  Marriage  after  Inhibidon  may  be  reduced  upon  that 
Gfouttd? 

S.  This  muft  be  underftood  of  fome  lawful  Inhilntion  t$ 
marry ^  But  if,  notwithftanding,  the  Parties  Ihould  marry,  the 
Inhibition  may  Juff^,  but  not  tamul  it,  if  the  Ground  there* 
of  be  cleared* 

M  What  are  the  leptima  rtme^a  to  compel  Parties  to 
confummate  Marriage  upon  Contra&s?  Whether  they  may 
not  only  be  decerned  by  the  Commiflartes,  but  by  the  Church, 
under  tne  pain  of  Ecclefiaftic  Cenfure? 

&  Parhes  contrading  to  marry,  bnt  unwilling  to  con- 
fummate.  may  be  decerned  ^w^  charged  for  that  Effcd;  and  the 
Party  leled  Ihould  alfo  be  repaired.  But  as  to  Church-cenfun^ 
it  feems  only  to  have  Place  with  us,  in  the  Cafe  of  Ntn-ad- 
hererue. 

N.  Where  fome  Lands  hold  of  the  King  Taxt-ward,  and 
others  holds  of  him  Simple- ward :  ^aritury  Will  he  get  both 
the  Simple-Marriage  2(nd  the  taxt :  It  is  faid,  That  it  was  de- 
cided in  the  Cafe  of  Invermtyi  for  both. 

5.  This  feems  fcarce  poffiblc  that  the  IGngor  his  Donatar 
Ihould  get  both  the  fimple  Marriage  and  the  Taxt;  For  the 
Taxt  ihould  include  the  Siniple.  And  it  is  thought  the  Taxt 
is  only  due.  For  the  Taxi  is  the  "Stating;  0/  the  Avail,  and 
leaves  no  Place  to  declare  another  Avail. 

AT.  Marriage  being  diflblved  within  Year  and  Day,  Whe- 
ther may  the  Gifts  and  jocalia  given  him  inde  be  repeated^ 
Jtetn^  Whether  will  the  Gitcs  given  by  Friends  fall  under  the 
Communion  f  So  that  the  Maxim,  "  That  Marriage  being 
'*  diflblved  within  Year  and  Day,  is  in  the  fame  Condition  as 
'*  to  all  Intents,  as  if  ic  had  not  b^eni"  is  only  to  be  under- 
ftood of  dos  et  donatio  propter  iiuptias, 

S.  Marriage 
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8.  Markiagb  diflblving  within  Year  and  Dij,  eveo  the 

Gifts  hinc  inds ;  aod  eveo  by  Friend$;i  if  iofifted  for^  may  be 
repeated :  For  all  diifolvcs  retro. 

N.  If  an  old  Woman  fuf^er  jnmos,  and  paft  the  Age  of 
Marriage,  bein^  about  threefcore  Years,  (haU  facceed  io  the 
Ri^t  of  Ward-lands :  Whether  Marriage  will  be  doe  ? 

^uid  juris.  If  a  Widow,  cither  Man  or  Woman  inter  anms 
ftuUles  fliall  ibcceed  to  Ward-lands  i 

S.  The  Marriage,  in  both  Cafes  will  be  dne.  For  the  Law 
gives  the  Superior  the  Marriage  of  the  apparent  Heir  if  un* 
married  at  his  Succeffion^  without  DiftinAion. 

N.  If  a  Perfon  have  only  two  Acres,  or  a  mean  Inicrcft  io 
Ward-lands ;  but  a  very  great  Intcreft  btherwifc :  Whether 
will  his  Marriage  be  confidcred  with  refpeft  to  his  whole  E- 
ftatcf 

S.  It  is  certain,  all  will  be  confidered ;  but  the  Modification 
will  be  the  lefs. 

N.  Seeing  the  Marriage  of  apparent  Heirs  belongs  to  the 
eldeft  Superior:  ^aeritar.  Who  mall  be  thought  the  eldeft 
Superior  ?  Whether  the  eldeft  as  to  the  Lands,  or  as  to  the 
Vaflal  ?  And  if  it  be  to  be  confidered^  which  of  the  Lands 
was  firft  given  in  Tencndry  ? 

S.  It  may  be  thought,  that  the  Lands  firft  given  in  Tencn- 
dry to  «the  apparent  Heir's  PredcccflbrsUn  Sood,  (hould  be 
confidered  to  Inew  his  eldeft  Superior. 

N.  ^id  juris,  When  a  Marriage  is  fallen,  but  not  de- 
clared nor  gifted  ? 

S.  The  Marriage  once  fallen,  is  certainly  due,  though  nei- 
ther gifted  nor  declared :    Bur,  fVhen  to  bt  exaited,  is  the 

Qucftion. 

iV.  A  Marriage  being  contraScd  betwixt  a  Woman  fuhes 
and  one  that  is  impubes:  ^aeritur,  If  it  be  a  Marriage,  at 
leaft  as  to  her,  fo  that  fhe  cannot  marry  with  another  in  the 

/  interim : 
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interim ;  thic  he  is  not  fubaf  Rjitu  dtAitamB,  That  a  ContraA 
being  mutual  cannot  claudicate. 

• 

S.  A  Marriage  cbntraficd  betwixt  two  Parties,  but  one  of 
them  under  Age  for  Marriage^  is  sot  froperly  a  Marriage,  but 
may  be  held  as  fponfaiia ;  yet  fo  as  the  Perfon  marriageable 
may  retraA  and  marry  another. 

AT.  A  Father,  by  his  Daughter's  Contraft  of  Marriage,  ha- 
ving'difponed  to  her  and  the  fecond  Son  of  the  Marriage, 
and  the  other  Heirs  therein  mentioned,  his  Eftate,  under  Ke- 
verfion,  and  certain  other  Conditions :  And  in  fpecial,  if  he 
(hould  ordain  a  certain  Sum  to  be  paid  by  thofe  who  ihould 
fuccced  to  the  Eftate,  to  his  Daughter  and  her  Forefaids ;  and 
the  faid  Contract  bearing  alfo  a  Tocher  of  L.  5000  to  be  paid 
prefently  to  the  Hufband.  ^fiaritUKf  If  the  Marriage  be  dif- 
folvcd  within  Year  and  Day  without  Children,  whether  the 
Contrad  will  ht  ineflfeAual,  as  to  all  Intents,  as  being  Ca'ufa 
data  it  non  fecuta  cum  efftSuf  Or  whether  it  be  as  to  the 
Right  of  the  Perfon  of  the  Daughter,  either  as  to  the  Ettatc, 
or  as  to  the  faid  Sum,  ipfo  faao  void,  at  leafl:  reduceable  \ 
Apd  whether  (he  may  re^te  the  Tocher  from  the  Hn(band'« 
Heirs  ? 

S.  This  is  too  long  a  Cafe  for  all  the  Queftion,  t;iz.  If  the 
Marriagi  diJJbhHng  wiMn  Year  and  Day^  wiil  blow  Mp  tbiCon* 
iraff  f    And  'certainly  it  will. 

« 

N.  A  Perfon  being  Heir  to  his  Father  in  a  great  Eftate 
Jiolden  bhnch,  and  having  a  fmall  Piece  of  Land  holden 
ward,  which  ho  may  fucceed  to,  as  Heir  to  his  Father.  J^^- 
ritw^  If  notwithftandinghe.  is  Heir-general,  and  Heir-fpecial, 
in  the  Lands  holden  blanch ;  he  needs 'not  enter  to  the  faid 
Ward*  lands,  in  order  to  be  free  of  a  Marriage,  which  would 
be  confidered  with  Refpeft  to  the  whole  Eftate?  Rath  dubi- 
tandi^  That  being  Heir,  as  faid  h^  otherwife  he  cannot  refufe 
to  be  Heir  of  the  faid  Lands.  Answer,  It  is  thoi^ht,  That 
if  he  was  charged  to  enter  Heir  in  fpecial  at  the  Ixmance  of  a 
Creditor  in  fpecial,  he  could  not  renounce :  But  the  Superior 
cannot  urge  him  to  enter ;  but  Will  have  only  the  Benetit  of 
a  Non-entry,  feeing  the  laid  other  Lands,  and  any  Intereft  he 
had  as  general  Heir,  are  diftincia patrimonia  from  ward-lands j 
and  he  may  Qwn  the  ope  without  the  other. 

^  N  a  If 
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If  the  Superior  may  affcft  and  cvift  the  faid  Ward-lands 
by  Adjudication,  fofc  the  Marriage  of  the  appar^nt^cir,  con- 
fidercd  with  rcfpcfi  to  his  other  Eftatc,  in  prejudice  not  only 
of  the  apparent  Heir,  but  of  any  who  Ihoufd  thereafter  be 
apparent  ticirs  ?  Ratio  dubitandi,  That  the  Marriajge  being 
but  a  Cafualty,  may  exceed  more  than  the  Double  otthe  Va- 
lue of  the  Lands  which  is  abfurd. 

If  the  apparent.  Heir  Will  notwithftanding  be  liable  to  the* 
Marriage,  albeit  he  doth  not  enter  nor  renounce  to  be  Heir 
to  thefe  Lands  i  Ratio  duHtatidi,  Tha  refutatio  of  Vaflals  is 
not  admitted  unlefs^hey  fatisfy  the  Cafualties  already  fallen  ? 
Answer,  It  is  thought,  he  may  renounce,  and  be  free 
of  the  Cafualties  perfonally,  without  .Prejudice  to  the  Superior 
to  affed  the  Ground :  And  the  Cafe  is  difTcrent  from  Khat 
of  VaflfaU  infeft  i  feeing  they  having  accepted  the  Rights 
they  cannot  offer  to  renounce,  unlefs  they  pay  what  wasTor- 
merly  due  to  the  Superior,  being  fruSus  dominii^  whcrcunio 
not  only  the  Ground,  but  they,  are  liable  perlbnally,  by  rea- 
fon  of  their  Riebt  and  PoITeflioa ;  and  it  cannot  be  (aid  that 
the  apparent  neir  has  either. 

S.  An  apparent  Heir  to  a  good  Eftate  holdcn  blanch^  and  a 
fmall  Parcel  of  Land  bolden  ward^  may  indeed  ferve  Heir  in 
eeneral  to  his  Predeceflbr,  and  atfo  in  fpiedal  in  the  blanch 
Lands,  and  may  refufr  to  enter  in  the  Ward-lands :  But  ic 
will  not  fave  his  Marriage  if  once  fallen,  nor  the  Avail  there- 
of as  to  his  whole  Valne,  nor  the  ;adjudging  even  of  his 
blanch  Lands,  as  well  as  the  Ward,  for  Payment  of  the  A- 
vaiL 

The  Author  thinks  the  apparent  Heir  will  be  liable  to  the 
Marriage,  albeit  he  neither  enter  nor  renounce,  as  to  the- 
WardJands ;  but  that  if  he  renounce  it  frees  his  Perfon,  with- 
out Prejudice  to  the  Superior  to  afFeA  the  Ground:  But  if  the 
VaiTal  be  infeft  he  cannot  renounce,  but  muft  be  liable  even 
perfonally  to  the  Cafualtiej  fallen.  And  as  to  Renouncing  be- 
fore Entry^  it  feems  reafonable  that  it  (houM  free  the  Vaflal's 
Perfon  ;  but  it  will  do  no  more  as  to  the  Cafualties  adually 
fallen. 

N.  There  being  diverfc  Adjudications,  of  Lands  holding 
Wgrd  within  Year  and  Day,  but  Infcftment  only  upon  one  j 
and  that  Adjudication  whereupon  Infeftnient  is,  being  before 
the  Debtor's  Deceafe  ;  ^nd  therefore  (lopping  the  Ward,  and 
the  reft  after,  but  within  Year  and  Day  of  the  firft  Infeftmeut. 
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^uariturt  If  the  firft  be  fatisfied  by  lotromiiBoD^  may  the  Su- 
perior claim  the  Ward  of  the  apparent  Heir  of  the  Debtor  be- 
ing Minor,  in  rcfpeft  the  k&  ot  Parliament,  Debtor  and  Cn* 
£tor  doth  relate  only  to  the  Interef}  and  Coiiipetition  of  Cre- 
ditors; and  doch  not- prejudge  Superiors  of  their  Right  and 
Cafualties^  and  the  Adjudger  infeft  is  only  VafTal,  and  the 
other  Adjudgers  are  not  Vafialsi  and  by  tl^em  the  Supe- 
rior can  have  no  Cafualty,  either  of  Uferent,  Ward,  or 
Marriage. 

S.  The  kSi  of  Parliament  1661,  doth  indeed  relate  only 
to  the  Intcreft  and.  Competition  of  the  Creditors,  yet  it  makes 
the  firft  Infeftment,  which  happened  in  the  Debtor's  Life, 
to  ferve  as  one  Infeftment  for  all  pari  paffu\  nor  can  this 
Adjudication  with  the  firft  Infeftment  be  any  way  extinguilhcd 
to  the  Prejudice  of  the  reft  paripaju.  Whence  it  fcems  to. 
follow,  that  the  firft  Infeftment  in  the  Debtor's  Life  fliould 
ftand  good  for  all,  and  prefer  all  to  the  Ward  after  vakino;. 
•  It  may  alfo  be  inquired,  What  if  the  Superior  charged,  IhouTd 
pay  and  redeem  the  firft  c/Teftual  Adjudger?  And  this  it 
feems  he  could  not  do  after  once  charged^  10  the  Prejudice  of 
any  anterior,  for  they  are  all  within  Year  and  Day :  But 
that,  paying  the  firft  effectual  Adjudger,  he  fliould  cut  off  all. 
pofterior,  would  flill  make  a  Qucftion  ;  for,  the  Superior  pay- 
ing, comes  but  in  place  of  the  fame  Adjudger.  And  it  is 
thought f  thefe  Things  need  to  be  farther  cleared  by  our  Prac. 
tique,  efpecially.  What  (hould  be  the  Effeft  of  the  Charge, 
the  Superior  anfwering  it  by  prcfcnt  Paymept  :*  And  if  this 
doth  not'the  rather  make  it  the  firft  cffcftual,  as  if  Infeftment 
had  followed  oa  it. 

N.  When  divers  Lands  are  holdcn  of  the  King,  fome  in 
fimplc  Ward,  and  others  taxed  as  to  the  Ward  and  Marri-' 
age ;  ^ctritur,  MThen  the  Marriage  falls,  whether  the  King 
will  have  both  the  fimple  Marriage  and  the  taxed  Marriage? 
Answer,  TTiat  fince  at  one  Time  there  can  be  but  one  Mar- 
riage, albeit  there  be  divers  Lands  holden  Ward  of  him 
firSiple  Ward ;  fo  in  the  Cafe  forefaid,  where  there  are  fome 
taxed,  he  cannot  have  two  Marriages :  And  the  Tajf  being . 
only  fJUmatio^  where  there  can  be  no  Tax  due.  The  fame 
Queftion  may  be  of  Lands  holdcn  fimple,  and  Tax- ward  of 
a  SubjeA* 

S.  It 
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S.  It  is  already  rcfolvcd,  (for  wc  had  the  Qgeftioo  before 
ID  this  fame  Title)  That  feeing  one  Marnage  only  falls^  the 
Tax  made,  ibould  be  its  full  Avail. 

JV.  A  PcrfoD  being  chained  with  Precepts  out  of  the  Chan- 
cery, to  enter  a  Pcrlon  prefcntcd  upon  Forfeiture;  and  in  re- 
fpe^  of  bis  Contumacy^  the  Perfon  prefented  being  infeft  upoa 
a  Precept  out  of  the  Chancery,  and  thereafter  djcceafing; 
^itritur,  The  Lands  holding  WslyA,  *  whether  the  Marriage 
ot  the  apparent  Heir  will  belong  io  the  King  or  to  the  Supe- 
.  rior?  Raio  dubitandi,  That  the  Superior  not  having  owned 
the  Oefund  to  be  his  Vaflal,  he  cannot  claim  the  Maniage 
of  his  Heir.  And  on  the  other  part,  the  King  is  not  Supe- 
rior, and  grants  only  Infeftment  in  fuifidiym,  and  doth  what 
the  Superior  without. Reafon,  refufcd  to  do.  And  there  is  a 
Difference  betwixt  the  Cafe  forefaid,  and  that,  when  the  Su- 
perior not  being  infeft  hirafclf,  is  therefore  charged  to  enter 
with  Certification  to  lofe  the  Superiority  during  his  Life :  Bc- 
caufe,  in  the  firft  Cafe,  there  is  no  Contempt  of  the  Superior, 
but  a  Wrong  done  to  the  Perfon  who  would  enter,  being  a 
Stranger  to  the  Superior,  not  being  formerly  his  Vaflal,  And 
in  the  other  Cafe,  there  is  both  a  Wrong  to  his  own  Vaflal, 
und  a  Contempt  of  his  own  Superior,  that  he  is  in  Non-entry; 
and  the  more  aggravated,  That  being  charged  to  enter,  be 
continues  in  Non-cntrv :  And  the  Ad  of  Parliament  therefore 
provides  that  he  (hould  lofe  the  Superiority. 

S.  When  a  Superior 'is  charged  to  enter  a  Donatar  upon 
Forfeiture;  and  the  Donatar,  in  rcfpefi  of  the  Superior's 
Contumacy,  is  infeft  by  Precept  out  of  the  Chancery,  the 
Marriage  of  his  Heir,  in  the  Author's  Opinion,  will  fall  to  the 
Superior  refufing,  and"  not  to  the  King  who  infeft  only  /« 
fidjid'ium.  It  is  true,  when  the  Superior  not  infeft,  is  charged 
to  enter  by  a  Vaflal,  witTi  Certification  that  he  (hall  lofe  nis 
Superiority  during  his  Life,  it  may  differ  the  Cafe,  as  the  Au- 
thor  thinks ;  and  yet  there  is  Contumacy  in  both  Cafes:  And 
the  Infeftment  in  both,  is  given  in  fuhftHum. 

N.If  a  Superior  infeft,  his  Vaflal  being  Minor,  before  the 
Marriage  fall,  by  his  attaining  to  the  Age  of  fourteifi  Years, 
may  he  claim  the  Marriage  after  it  fallcth?  If  he  infeft  him 
after  the  Marriage  is  fallen,  whether  doth  he  pa&  from  the 
Marriage? 

S.lw 
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5.  If  a  Superior  iofeft  his  Vaffitrunder  Age,  aod  before  bis 
Marriage  fall,  it  may  be  thought.  That  unlefs  he  exprcfsly 
referye,  he  hath  difpenfed  with  it.  Bat,  if  he  infefc  him  after 
the  Marriage  is  fallen,  he  rather  enables  him  to  pay  it. 

/ 

Marriage  Clandejline. 

M  T>Y  the  Aft  of  Parliament  anent  unlawful  Ordinations, 
JD  tbcfe  who  are  fo  married,  amittine  jus  mariti  it  rv- 
UHa:  ^aritury  If  the  Man  lofeth  his  Cflrw%^  or  the  Wo- 
man  her  Tercef  Or  onlv  jus  mariti  as  to  the  Communion  of 
Moveables:  A^s,  efpecially  penal,  being ^ri3a  juris,  and 
there  being  befide,  other  Pains. 

S.  The  Aft  of  Parliament  anent  unlawful  Ordinations,  and 
making  fuch  as  there  many  unlawfully,  to  amtt/«x  mariti  ei 
reiiSaj  is  refcinded ;  but  though  it  were  ftillin  Force,  tfaejui 
mariti  could  not  be  extended  to  the  Curiality. 

N.  If  clanJeJUna  nuptia  without  Confent  of  Parents,  though 
they  bind  the  Parties  fo  that  tbey  cannot  marry  with  any  other, 
will  yd  be  null,  as  to  Parents  and  Friends  that  the  Children 
cannot  fuccced  to  them  againft  their  Will. 

S,  ClanAesTinb  Marriages  with  us  have  their  own  Pains; 
but  the  Marriages  do  fubiift  as  to  all  other  EfFe^s. 

Materna  Maternis. 

iV.  I F  in  no  Cafe,  that  Maxim,  materna  maternis^  has  place 
-■'  with  us  ?  And  in  fpccial,  (in  that  viz.)  If  a  Pcrfon 
fuccced  to  his  Mother,  and  deceaf'e  without  Heirs  upon  the 
Father's  Side,  will  the  Fifk  exclude  the  Mother's  Friends,  the 
Eftate  being  profeititious  and  dcfcchdcd  from  her? 

S.  7he  Heirs  on  the  Mother's  Side,  are  none,  and  cannot  be 
admitted;  fo  ihat  if  aPerfon  fuccced  to  his  Mother,  and  de- 
ccafe  without  Heirs  on  the  Father's  fide,  there  mud  be  Place 
for  a^  ultimus  hares,  though  it  appear  to  be  very  hard. 

N.  In  allodialibus  there  is  no  Succcflion  of  the  Mother  or 
'her  Friends  aQive^  but  in  feudis  famineis :  If  a  Sofa  fliould  fuc- 
cced to  his  Mother,  and  Ihould  thereafter  die,  ^uaritur, 

'Whether 


286  Douhts  and  ^^ions  in  Law^ 

Whetfaer  his  Heirs  upoo  the  Fathct^s  Side  would  fucceed  to 
fuch  Lands,  or  hi&  Mother's  Heirs.  Ratio  dutitandi,  That  the 
faid  Lands  are  given  ah  initio^  prima  inviftito  and  bis  Heirs, 
i>vhich  maftbe  underAood  baredis  fangtdnii:  Aud  the  Son  ha- 
ving fucceeded  to  his  Mother,  his  ycirs  upon  the  Father's 
Side  cannot  be  thought  to  be  Heirs  either  to  her  or  her  Pre- 
dcceflbrs:  And  therefore  in  that  Cafe  it  is  to  be  thought, 
That  the  Rule  (hould  take  Place  materna  mattmis ;  and  there 
is  the  like  Reafon  in  Patents  of  Honobr,  htiVig  cuafi  feuda^ 
and  being  granted  by  the  King  to  the  Receiver  ot  the  Patent 
and  his  Heirs. 

APerfon,  as  faid  is,  heing  infeft  in  Lands  as  Heir  to  his  Mo- 
ther, and  dying  without  Iflfuc,  Whether  will  his  nearcft  Kinf- 
man  upon  the  Father's  Side  or  the  Mother's  Side  fucceed  to 
bim  in  the  faid  Lands?  Ratio  dubitandi,  That  by  our  Cuftoni 
the  Father's  Friends  are  always  preferable;  and  the  Rule 
pnterna  paternis  maurna  mateh^is  has  no  Place :  And  yet  it  is 
thought.  That  in  mMibus^  when  a  Perfon  has  Right  to  the 
fame  as  Executor  to  his  Mother,  they^  go  to  the  .neareft  of 
I  Kin  upon  the  Father's  Side ;  becaufe  there  is  no  ajfe£tio  as  to 
tnobilia\  and  there  is  no  Limitation,  or  Deftinaiion  of  Heirs 
as  to  thefe:  Bat  as  to  Lands,  when  a  Right  is  taken  to  a  Man 
and  bis  Heirs,  and  a  Woman  fucceeds  to  the  faid  Lands, 
and  thereafter  her  Son  as  Heir  to  her,  if  the  Son  die  with- 
out Ifliie,  his  Mother's  Heirs  ought  to  fucceed,  feeing  by 
the  Infeftment  no  Perfon  can  fucceed  but  he  that  is  Heir 
of  Blood  to  the  Perfon  firft  infeft,  either  immediately  or  me- 
diately. 

^id  juris  as  to  Bonds  for  Sums  of  Money  ?  Answer,  It 
appears  that  there  is  eadem  ratio,  feeing  there  is  in  Bonds  //- 
mitatio  haredum, 

S.  The  Amhor  (lares  the  Cafe  again  in  feudo  ^oemineo,  a 
Son  fucceeds  to  his  Mother  and  dies  without  IlFue,  whether 
his  Heirs  on  the  Father's  Side,  or  his  Mother's  Heirs,  will  fuc- 
ceed in  the  Lands  come  by  the  Mother?  But  put  the  Cafe, 
That  this  feudum  foemineumy  is  only  to  a  Man  and  his  Hcin 
tvbatfomevcr,  auJ  that  his  Daughter  fucceeding  to  him  there- 
in, leaves  a  Eon  who  is  alfo  her  Heir  j  if  he  die  without  Iflue, 
the  Succcffion  muft  fall  to  the  Fa,ther,  and  to  the  Heirs  on  the 
Father's  fide.  And  it  cannot  fall  to  the  Heirs  by  the  Mother, 
unlefs  it  were  by  fpectal  Provifion,  as  if  the  Feu  were  granted 
to  a  Daughter  and  the  Heirs  of  her  Body:  Which  failing, 
her  Heirs  and  Affigrccs-whatfoever,    In  this  Calc,  the  Son 

dying 
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dyiDg  without  KTue,  his  Father  would  not  fucceed  to  him : 
But  his  Mother's  Heirs  defignative  would  fucceed  to  him  as 
Heirs  of  Tailzie, and  Proviuon.  Ibe  Author  thinks^  That  the 
Lands  being  gi^en  trimo  inveftito  and  bis  Heirs^  they  muft  be 
bitredis  fanguinit  .*  And  the  Sofi  haying  fucceeded  to  bis  Mo- 
ther, and  then  dying;  his  Heirs  on  the  Father's  Side  cannot 
be  thought  to  be  Heirs  either  to  her  or  to  her  Father,  becaufe 
not  of  the  Bloody  and  that  here  mauma  mflternis  hold^  Boc 
this  is  a  Miftake :  For,  if  there  be  no  £ni!ail,  the  Dauehtei- 
wUl  fucceed  to  the  primus  invejlitus,  leaving  no  Son  :  And  her 
Son  will  fucceed  to  her.  But  then,  he  dyino;  without  Iflue, 
it  will  go  out  of  the  Blood  of  the  primus  inveftitus ;  and  £0  to 
the  Son's  agnatic  as  his  lawful.  Heirs ;  .uolefs  his  Mother's. 
Heirs  had  been  exprefsly  in  the  Entail.  And  thoughf  the  Au« 
thor  infifts  to  make  good  bis  Opinion  in  hi$  next  Paragraph ; 
y  ct  he  fays  nothing  new.  \'  ,         .  . 

If  Bonds  were  granted  for  Sums  of  Money  iitnited'  or  en- 
tailed, there  would  be  eadem  ratio. 

« 

y  .  1 

Matrimqnium. 

S.  T  TERE  we  have  only  a  CoUeftion  out  of  other  Authors  j 
JrX  which,  though  in  itfclf  probable ;  yet  is  jiot  Law 

with  us. 

Thk  two  ne&t  following  Titles ;  Mtnfis^  and  Menfura  taxa^ 

tivi  it  dtmonft rathe,'  are  alio  but  Citations. 


Militia. 

N.  nP*H  E  Gentlemen  that  went  out  iir  a  Troop  in  the  late 
X  Expedition,  having  beeU'  at  Chames  for  a  Banner, 
Trumpet  and  Coat,  &c.  ^oritur.  If  the  faid  Charges  may 
be  laid  upon  the  whole  Shire  ?  Answer,  Negative:  Seeing 
the  Militiaborje  did  not  go  out :  And  it  was  munus  perfonaU 
upon  the  Heritors  within  Age  to  go  out. 

S.  This  is  a  particular  Cafe,  not  of  any  Ufe  now.  But 
how  the  Charges  of  the  Militia  in  general,  is  to  be 
paid,  was  noticed  above,  T//.  Impofitioni  voluntary  upon 
Shires. 

MU 
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Mill. 

N.  \    DefanA  beiaz  in  Pofleffion  of  a  Mill,  being  a  Horfe-' 
Jt\  mill:    Whether    will   the   faid   Horfe  and  other 
inftruminta  m$HUa   that  are  in   the  Mll^  belong  to    the 
Heir  ? 

^tad  juris  as  to  Mills  when  they  are  either  fet  to  Tenants, 
or  poflfefled  by  Liferenters  qwai  the  Duties  of  the  Year 
wherein  the  Liferenter  dies?  Vide  Liftnntery  Ultra  L. 
and  the  like  Cafes  of  Third  and  Tiind^  and  Titular,  Li' 
tifa  T. 

5*  Since  the  Mill  will  fall  to  the  Heir,  the  Horfe  and  the 
other  in/lrumenta  thereof,  IhoQld  fall  with  it :  Though  tor, 
it  may  be,  would  reckon  this  Horfe  no  otherwife  than  a 
PIougfi*horfe  that  falls  to  Executors;  if  not  with  the  Plough, 
as  the  beft  aught  to  the  Heirlhip- moveable.  Set  Hiirfiip- 
moviabli. 

As  to  Mills  liferentedi  and  either  fet  to  Tenants,  or  poflef- 
fed  by  the  Liferenter;  the  Rent  will  divide  acoordinz  to  the 
le^al  Terms  of  the  Year.  But  the  Emolpments,  whei  the 
Mill  is  poflelTed,  as  faid  is,  will  be  reckoned  dtditin  ditm  npoB 
the  liferenter's  Deceafe.    Stt  Liftrtnttr. 

MiniHen  Stipends  in  a  Reddendo* 

^.  TN  Infefrments  of  EreSion,  the  Bjddnub  is  ordinarily  « 
*  blanch  Duty ;  and  befide,  to  pay  to  the  Miniftcr  the  * 
Stipend  therein  mentioned.  J^tmtur^  Whether  the  Sti- 
pend  be  debitum  fwtdtf  Ratio  dubitandi.  That  what  is  due 
upon  the  reddendo,  not  relating  to  Lands  but  to  Teinds; 
which  are  not  fundus  tt  fabjeSum permanent,  but  a  Benefit  ari« 
fing  out  of  the  Lands:  Such  a  reddendo  non  afficitfundum,  no 
more  than  Teinds  and  a  valued  Duty. 

S.  Though  Minilters  Stipends  be  ordinarily  mentioned  ia 
the  reddendo' J  of  Eredions ;  yet  this  makes  not  thefe  Stipends 
to  be  debita  fundi  .*  Becaufe  Eredions  do  often  contain  Teinds 
as  well  as  Lands.  And  the  reddendo  of  the  Stipends  anfwers 
to  the  Teinds :  Which  not  being  a  fundus  poindable,  they 
cannot,  by  being  in  the  reddendo,  become  debita  fundi. 

Minor 
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\ 

Minor. 

N.  TT7ILL  the  Heir  of  a  Minor  be  reftored  upon  that 
VV    Ground,  That  the  Lands  being  cntailzicd,  he  re- 
signed in  favours  of  the  Heirs  whatfoever  ?    There  being  no 
Leiion  to  the  Minor. 

;  S.  It  is  generally  thought  with  as,  That  a  Minor  may  not 
alter  the  Succeflion  of  his  Lands.  Aod  if  he  ihould  make 
any  fuch  Alteration ;  it  would  be  judged,  if  not  a  Lefion,  yet 
an  Effed  of  his  Facility. 

7he  next  Title  is.  Minor  non  tcnctur  placitarc :  fVbere  the 
Author  ^es  us  only  a  RiiU  that  it  holds  not  nbi  agitur  de  dolo^ 
culpa^  vpl  obligatiooe  defunSi^ 

I 

Reduilion  upon  Minority, 

N.  T  A  N  D  S  being  diiboned  to  a  Minor ;  and  after  his 
I  ^  perfect  Age  thie  Barg;^in  being  queftioned,  as  being 
to  his  Prejudice ;  in  fo  fi^r  as  th/s  fame  was  for  eighteen  Years 
Purchafe  and  a  half ;  and  the  fame  might  have  oecn  bought 
at  feyenteen,  according  to  the  ^atc  of  the  Times :  ^tun-itur. 
If  fuch  a  LefioQ,  not  being  enorm  (and  modica)  hi  relevant  \ 
Ratio'dubitandif  The  Defender  contradled  hna  fide  wich  a 
Tutor  the  Pupil's  Father:  And  licet  contrahentibus  fe  invicem 
decipere  .•  And  fion  conftat  notourly  that  that  was  the  Rate ; 
And  foiQe  of  the  \Vitnc0es  declare  the  contrary :  And  the 
Defender  will  get  a  Buyer  at  the  f^pie  Rate,  l^ide  Jnmuffz 
rent  for  Damage^  Utera  A. 

S.  Lands  being  either  fairly  purchafed  or  fold  by  a  Minor; 
a  fmall  Diftcrence  in  the  Price  will  be  no  Ground  of  Lefion, 
if  it  bcpnly  fuch  as  ordinarily  happens  in  Buying.and  Selling, 

Decreet  dgainji   Minors. 


duiitan4i,  gefla  cum  adultis  non  habenlibus  curatores  are  not 

0  9  void ; 
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void:  And  on  the  other  part,  by  the  common  Law  dalwr 
curator  ad  Utem,  et  mnor  non  habet  perfonam  Jtandi  m  judi- 
do;  et  lata  contra  nrnwres  indefenfos  femenoa^  mn  tenet  L.  45. 

L2.  S.  de  re  jtdicato  vide  Perez,  mftkut.  lib.i^de  curatoru 
/.  $  dantunie  invuit* 

5.  Though  the  Curatora  of  a  Minor  be  only  called  in  gc- 
oeral  at  the  Market- crofs  it  is  fufficient ;  and  the  Decreet 
againft  the  Minor  will  not  be  thought  given  contra  rmnorem 
mdefenfum. 

Mobilia. 

^.  I  F  Molilia  has  fitunij  when  they  arc  here  ammo  et  defti- 
*  natione  domim  i  fo  that  when  they  belong  v.  g.  to 
Erigli/hmen  ihey  are  to  be  thought  res  Scotka  and  "to  be 
afTeded  with  the  Laws  of  Scotland^  and  he  cannot  difpofe 
of  them  by  a  nuncupative  Will  ?  And  e  contra,  If  he  (hould 
change  their  Jhum,  and  tranfport  them  to  ftay  in  England^ 

S.  If'moHlia  has  fitum?  fecms  td  be  an  improper  Queftionj 
for  it  is  more  proper  that  niobiUa  fequuntur  perjonam:  And  as 
to  the  Queftion,  If  an  Englijhman  in  England  could  make  a 
nuncupative  Tedament  as  to  Moveables  in  Scotland?  to  me, 
it  is  without  Douht^  and  that  even  a  Scotfman  redding  and 
dying  in  England,  may  alfo  make  an  nuncupative  Teftament, 
reaching  his  Moveables  in  Scotland:  But  in  our  Law  we  have 
a  Rule  as  to  the  Probation  by  Witncls,  limiting  the  fame  to 
one  hundred  Pounds  Scots  ;  which  being  a  Rule  of  Judgment, 
might  incline  our  Judges  to  rejcft  a  nuncupative  Teftament, 
though  made  in  England. 

0 

Mobilium  vilior  pojfejfio. 

««  N.  "jlyTOBILIUM  vilior  et  abjcftior  cfl:  polTcffio  et 
*'  iVx  facilius  acquiritur,  et  amittitur,  quam  immobi- 
'*  lium  ;  in  ea  non  cadit  tanta  affeftio ;  Non  eft  locus  iis 
**  rcdhibitioni  gentilitix  five  juri  flrfoTi/^uatof  Jiering,  de 
*'  molend.  quafi.  8.  n.  58.  etfequent. 

"  Mobiha  lequuntur  conditionem  pcrfonaefivedomini,  adco 
**  ut  ejus  offibus  adhxrani  aAive  et  paffivc:  Immobilia  autem 
**  co-baereni;  tcrritorio/* 

S.  The 
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S.  The  bed  difTerencing  Maxim  betwixt  immMlia  and 
moUlia^  is.  That  mobUia  mn  habcnt  fequelam  propter  ufum 
commercu. 

Modus  habilif. 

M  I  F  a  Pcrfon  having  a  Right  to  Lands  (wherein  another 
^  is  infcft  and  in  PoiTeflion^  fo  that  he  has  the  Benefit  of 
a  pofleflbry  Judgment)  (hould  difpone  his  Right,  which  is  pre- 
ferable in  favours  of  the  faid  Party  who>  is  infeft  and  in 
Poflcf&oi),  as  laid  is ;  and  thereafter  another  Perfon  upon  a 
pofterior  Difpofition  fhould  compleat  his  Right  by  Infeftment; 
whether  or  not  will  the  faid  prior  Right,  at  lead  extend  to 
and  import  a  Difcharge  of  the  Action  of  Reduction,  and  mi- 
litate  againft  the  lingular  Succeflbr? 

If,  a  Reduf^tion  being  intented,  the  Purfuer  judicially  de- 
clare ibat  be  pafles  Jimpliciter  from  the  faid  AAion,  will 
that  bar  a  fingular  Succcilbr ;  feeing  the  faid  Declaration  is 
upon  Record,  whereas  in  the  Cafe  above-mentioned  the  Dif- 
pofitionMs  a  latent  Deed,  which  cannot  prejudge  a  lingular 
Succeflbr? 

If  ar.leaft  it  were  rcgiftrate  in  the  Regiftcr  of  Safines,  it 
would  prejudge,  being  none  of  the  Writs  appointed  to  be 
rcgiftrate  therein? 

S.  The  prior  Right  may  indeed  be  thought  to  be  a  Dif* 
charge  of  the  Adion  then  depen  .*  ng;  but  it  oould  not  pre- 
judge the  fingular  Succeflfor  by  Infeftment,  to  raife  a  new 
Adion  ;  nor  will  the  Purfuer's  declaring  judicially  that  he 
palles  Jimpliciter  from  the  Redu&ion  intcnred,  bar  a  fingular 
Succeflbr  from  intenting  a  new  Adion  ;  becaufe  the  palfing 
from  air  Adion  judicially  does  only  difcharge  the  inuance, 
but  doch  not  transfer  the  Right;  and  though  it  were  Vcgiftered 
in  the  Regifter  of  Safmes,  it  would  not  mend  the  Matter. 


Molendinum^ 

S.  np  H I S  and  the  two  following  Titles ;  molendina  ^^ 
X    tkn^  and  moiendina  bannaria,  are  but  Latin  Cita- 
tions. ,  > 

Molendina 
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Molendina  naroalia  Immobilibus  accenfentur* 

**  N.  ly^'OLENDINA  navalia pro immobilibas habcnda 
"  iVJL  funt.  Hiring  de  MoUfidims  q,  8.  n.  26.  quia 
'<  xdificans  ea  intentioue  ec  dcftinatione  excruit,  ot  femper 
''  ei  perpetuo  doq  pro  motu  fed  pro  molitura  in  jpfo  flumioe 
^'  roancfrent ;  nee  vJfofjLvxor  ec  molendinum  aquaticum  per- 
«*'  petiMc  moras  caufa  ad  ripam  exaedificatum,  plus  prxftarc 
^  poiefi  quam  molendinum  navale  -,  nee  in  illo  quidquam 
<^  Bomkari  potcft  quod  huie  infit,  rpcae  morales  ec  caetera 
'^  omnia,  idem  q.  8.  26.  et  fequen*  Ea  deftinatio  ec  aicribucio 
**  ad  molenduni/  molendinum  immobile  reddic. 

S.  MoleruSna  navalia  appear  to  be  of  the  fame  Nature  with 
other  Water-milla-iii  ripam  ejcadificata }  and  yet  a  Ship  of  a 
far  creacer  Bigoefs  and  Value,  and  alfo  built  and  intended  for 
yearly  Profits^  is  but  reekoned  amongft  Moveables. 

THE  Author  has  miejbort  Titles  more  in  Latin  about  Mills; 
Imt  they  are  only  Citatums. 

Jf  a  Mother  and  her  Friends  may  fucceed. 

jV.  f  F  in  no  Cafe  copuai  on  the  Mother's  fide  can  fucceed ' 
^  Answer,  It  is  thought  that  they  ought  to  fucceed ; 
feeing  the  Son  fuceeedeth  to  his  Mother  and  her  Friends; 
and  JUS  Jiiccefumis  ihould  be  reciprocal,  being  founded  upon 
Proximity  of  Blood,  which  is  the  fame  to  the  Mother  and  to 
the  Son  :  But  in  this  our  Cuftom  is  lame,  and  opus  eft  vel 
conftitutione  vel  decifione. 

\S.  Though  a  Son  fueceeds  to  his  Mother  and  her  Friends ; 
yet  this  jus  Jucceffiords  cannot  reciprocate^  becaufc  our  Law 

Prohibits  Sueceilion  ex  parte  matris^  and  the  Author  fays  well; 
i'hat  the  contrary  eget  conftitutione. 


Mutuum. 

N.  JkAUTUTJM  ct  conimodAium  and  fuch  other  0)ntrads 
*^  which  are  faid  re  contrahi,  and  not  nudocon/enjii; 

^uaritur, 
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^uaritur.  If  they  may  not  be  faid  to  be  cootradedj  vf\^cn  a 
Writ  is  fubfcribcd  thereupon,  obliging  Pcrfons  to  lend  Money, 
or  cmtmodare?  Ansm  er,  Soch  Contrafb  cannot  be  faid  to 
be  mtuuum^  or  comfnodatum,  m/l  res  intervenerU :  And  yet 
datur  ex  its  a3io  prafcripHs  verhs,  or  in  faOum. 


5.  pbmmm  et  commodatum  properly  re  comrahuntur,  turn 
nudo  confenfu  .•  And  a  Writ  obli^ng  rcrfons  to  lend  Money, 
or  Qtmrnmarey  is  neither  mutuum  nor  commodaium^  but  a 
Ground  of  a  libelled  Adion. 


Non-entry. 

M  T  F  the  Superior  of  Lands  holden  feu,  will  have,  during 
Non- entry,  both  the  Feu-duty  as  his  own,  and  the 
Non-entry  Duty  as  Cafualty  and  Fruit  of  his  Supe- 
riority f 

S.  The  Superior  of  Lands  holdcn  feu,  will  only  have  the 
Feu-duty  for  the  Noii-entry  Duty  before  Declarator  :  And 
if  the  Lands  be  holden  blanchy  the  rctoured  Duty  will  be  the 
only  Non-entry  Duty  before  Declarator. 

N.  The  Superior  being  in  Non-entry.  Q^uerUur,  Though 
the  Non-entry  were  declared,  whether  the  Lifcrent-efchcat 
of  the  Sub-vafTal  would  belong  to  the  immediate  Superior f 
Ratio  dulntandif  It  is  not  a  feudale  delUhim  and  cofnmiffum ; 
but  ex  lege,  which  is  in  favours  of  the  immediate  Superior. 

S.  The  Liferent-cfcheat  of  the  Sub-vaflal  would  be  reckon- 
ed an  Acceilion  to  the  faid  Non-entry. 

N.  If  the  Superior  fuffcr  the  apparent  Heir  to  be  in  Non- 
entry  and  to  poflcfs  without  a  Proccfs  for  Non-entry  5    if  he 
may  have  a  real  Action  of  poinding  the  Ground  againft  a ' 
fingular  Succeflbr  ? 

S.  Though  \ 
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5.  Though  a  Superior  fuffcr  an  apparcDt  Heir  to  be  in 
Non-cntry,  without  railing  a  Dfcclarator  againft  him ;  yet 
the  Non  entry  Duty,  Vihether  the  retoured  Duty,  or  Feu,  or 
TaX'tvard-dtity,  would  be  ftill  due,  and  a  Poinding  of  the 
Ground  might  be  raifed  for  the  fame,  even  againft  a  Angular 
Succcflbr,  for  they  are  z\\  debita  fundi :  But  the  apparent 
Heir  muft  be  alfo  (herein  called,  that  the  Non  entry  may  be 
found. 

AT.  If  the  full  Duties  wiU  be  due  to  the  Superior  upon 
account  of  Non-entry  following  the  Ward  ;  albeit  the  Supe- 
rior was  not  in  Poflcffion  during  the  Ward  I 

S.  If  the  Superior  was  not  in  Pbffeffion  of  his  Vaflirs  Lands 
during  the  Ward,  the  Non-entry,  following  the  Ward  will 
not  give  him  Right  to  the  full  Duties. 

M  «%4rr.  When  Lands  arc  difponed  by  a  Baron  to  be 
holden  of  himfelf ;  If  before  Declarator  of  Non  entry  the 
full  Duties  be  due,  when  the  Lands  are  difponed  without  any 
Mention  of  Retour  and  Extent  ?  Answer,  If  the  Lands  be 
diTponed  to  be  holden  from  the  Difponer  of  the  King,  a  Pro- 
portion only  of  the  Retour*duty  is  due;  becaufe  the  King 
and  the  Difponer  having  condefcended  that  the  old  Barony 
ihould  be  extended,  that  Part  which  is  difponed  to  be  holden 
of  the  King  cetifetur  eodeni  jure  with  the  reft  of  the  Barony ; 
but  when  the  Baron  difpones  a  Part  to  be  holden  of  himfelf 
without  any  Mcntioui  of  Extent,  the  full  Duties  may  be  claim- 
ed, at  Icaft  the  Proportion  of  the  valued  Duty. 

S.  It  is  thought.  That  before  Declarator  the  Proportion 
bnly  of  the  retoured  Duty  of  the  whole  Barony  will  be  due. 
For,  what  reafon  can  there  be,  that  he  who  falls  in  Non* 
entry,  as  to  a  Part  of  a  Barony,  Ihould  be  in  worfe  Cafe  than 
the  Baron  himfelf,  as  to  the  whole  Barony. 


Novo-damus. 

A^  T^HE  King;  having  granted  a  Charter  witli  a  wnw- 
A  dofnusj  ^i(cr.  If  ne  Ibould  have"fuccecdcd  to  a 
Pcrfon  having  a  better  Right  cither  upon  Forfeiture,  or 
Recognition,  or  as  next  Heir;  will  the  noroodamus  bar- 
him?    Or  if  the  novo-dafnus  (hould  be  undcrftood  to  be  re- 

ftridcd 
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ftriftcd  to  any  Right,  or  Pretence,  or  Claim,  the  King  may 
Itiavc  to  the  Lands  by  the  Right  of  the  Rcfignant,  as  tailing 
in  his  Hands  by  Forfeiture  of  him  or  his  Authors,  or  other- 
wife  from  their  Right,  and  the  Committing  of  the  fame, 
for  ever,  or  for  a  time  ? 

S^id  jufis  as  to  other  Superiors  having  fucccedcd  to  Per- 
fons  having  a  better  Right  ? 

S.  When  the  King  grants  a  Charter  with  a  novo-dafmu, 
it  Ihould  in  Law  and  ReaSn,  carry  all  the  King's  Right :  So 
that  if  the  Kling  had  fucceeded  to  a  Perlbn  having  a  beuer 
Right,  be  it  by  Forfeiture,  Recognition,  or  Iq/l  Heir,  the  pofte- 
rior  noruo  damur  ihould  bar  him;  and  much  more  this  Ihould  • 
hold,  as  to  the  other  Superiors,  for  all  Right  jwow  modo  in 
their  Pcrfons  precceding  the  notvodafnus :  For  a  novo  damus 
is  a  new  Fcuj  and  although  ordinarly  intended  to  purge  and 
clear  bygone  Cafualtics;  yet  it  is  ftill  a  new  Feu,  given 
for  that  EfFcft  5  and  fo  ought  to  carry  all  Right  in  the  iJupc- 
rioi-'s  Pcrfon. 

N.  ^id  juris,  If  other  Superiors  have  received  any  Vaflal 
apon  Rcfignation,  or  othcrwilc  :  If  they  may  queftion  their 
Vaflars  Right  upon  another  unqucftiouably  better,  failing  to 
ihcm  as  fuccee^ing  to  any  other  Pcrfon? 

S.  Though  a  Superior  have  received  a  Vaflal  upon  Rc- 
fignation ;  yet  if  a  better  Right  than  the  Vaflirs  fall  to  him, 
he  may  claim  the  fame :  For  he  difpones  no  more  than  what 
was  refigned. 

N.  Lands  having  fallen  to  the  King  by  Forfeiture,  the 
Perfon  forfeited  having  but  a  Right  of  Superiority,  the  Pro- 
perty belonging  to  Vaflals:  ^uceritur.  It  upon  Relignatiod 
of  the  Sub-vallal  in  the  King's  Hands  as  immediate  Superior 
by  the  Forfeiture,  a  Charter  with  a  novo-damus  will  put  him 
in  that  Condition,  as  if  he  had  from  the  Beginning  holden  of 
the  King;  fo  that  the  King  cannot  interpofe  another  Superior, 
by  difponing  the  Superiority  that  did  belong  to  the  Traitor? 
Aatio  dulntandi,  That  the  nauo-damu}  is  equivalent  to  an  ori- 
ginal Grant.  And  yet  it  is  thought,  That  the  nffvo  damus 
js  only  an  acceflbry  Right,  and  in  cffeft  clau/ula  executvva; 
whereby  the  King  gives  the  Property  that  belonged  to  the 
Refigncr,  with  all  Right  he  could  pretend  thereto ;  but  not 
the  Intereft  and  Superiority  that  belonged  to  the  Traitor, 

unlcff 
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uolefs  it  were  cxpre&ly  difpooed:    Et  aSus  agenHum  mm 
operantur  ubra  eorum  pueniionem. 

The  King  having  granted  to  my  TljotA  Kmcardme^  and 
thereafter  to  the  Chancellor^  a  Gift  of  the  Wards  and  Non- 
entries  that  had  fallen,  or  (hould  fall,  daring  the  Time  therein 
mentioned  refpeflive<;  and  thereafter  having  given  diverfe 
Infeftments  with  a  mvo'damus,  ^Uirritur,  If  the  forefaid 
Don^tors  could  be  prejudged  by  the  faid  novo-damuj  /  An- 
swer, It  is  thought  tnat  the  faid  mvo-damuj  are  of  the  Nature 
of  Gifts,  or  Dircharges  of  fuph  Cafualcies,  which  the  King 
might  grant  before  Intimation  made  to  the  Perfons  of  th^ 
faidGtfts. 

S.  The  Sub-vaflal  of  a  Pcrfon  forfeited,  rcfigning  there- 
after in  the  King's  Hands,  as  his  immediate  Superior  by  the 
Forfeiture,  and  getting  a  Charter  by  a  riovO'damusi  it  ftates 
him  the  King's  immecuate  Vaflal  t  And  it  feems  abfurd.  That 
the  Kiiip;  (hould  thereafter  dlfpone  the  Superiority  to  another, 
feeine  the  EiFeA  of  the  novo-damus  was  to  make  the  Sub- 
vaflalthe  King*s  immediate  YaiEd. 

The  King,  after  having  granted  general  Gifts  of  Wards 
and  Non-entries,  may  nevenhelefs  give  Infeftments  to  parti- 
cular Perfons,  with  a  mvo-damus  to  the  Prejudice  of  thefe 
Donatars  ?  for  thefe  general  Gifts  are  alfo  gratuitous :  So  that 
until  a  particular  k&AOn  be  commenced,  tne  King  may  dif- 
charge  by  a  fubfeauent  ncrvo-damus. 

THE  follcmrtg  three  Titles.  NuUitas  ex  Verbis  non  Kco- 
bit>  ClaufuU  ex  nunc  prout  ex  tunc,  and  Nundinac,  are  but 
Latin  Citations^ 


H  ]  II 
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Oath  of  Coronation^ 


-M  T  F  what  is  required  and  promifed  bv  the  King,  the 

I    Time  of  his  Coronation^  be  underltood  to  be  condu 

I    tiimes  regnii  fo  that  the  ftme  not  being  fulfilled,  the 

People  IS  free?     Answer,  Thefe  arc  not  conditioner 

cither  fufpenfiva  or  refohitiva,   but  modus  regnandL     And 

albeit  modus  ought  to  be  fulfiUod,  and  Subjieds  who  arc  nn. 

dcr 
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Atr  a  acoerdve  Power  may  be  urged  to  obfenre  the  fame  :  - 
Yet  a  Prince,  who  is  fubjcd  to  no  niehcr  Power,  relwquitur 
relmom  jur amentia  ct  Deum  fohim  hSet  ultorem, 

Thesb  Similies  may  be  urged  to  this  Purpofe ;  viz.  A  Fa» 
tber  is  obliged  not  to  provoke  or  wrong  his  Children,  and 
that  is  moms  implied  in  ibe  Relation  of  a  Father  \  and  yet 
if  he  do  otherwife,  the  Relation  is  not  taken  away.^  And 
when  Parties  are  married,  there  is  Stipulation  hmc  inde  of  ma» 
tual  Duty,  not  only  as  to  Chaftity,  out  as  toother  Duties Sr 
and  yet  though  they  fail  in  the  fame,  bcingj  only  modus  vincuU 
confugalis,  the  Marriage  is  not  dilTolved,  except  in  the  Caib 
of  Adultery .:  That  Duty  of  mutual  Chaftity  being  irUer  ejfen* 
tialia;  and  other  Duties  uiur  naturaUa  corgugtL 

S.  This  Queftion,  If  v)hat  is  required  and  proni/ed  by 
Kings,  the  Time  of  their  CormatioH,  be  conditioncs  rcgni ;  /uch 
as  mt  being  fu^Ued,  the  People  are  free  ^  feems  to  carry  the 
Matter  too  far.  And  our  Claim  of  Riebt  does  determine  the 
Point  only  as  to  the  open  and  intoUerab£e  Breach  of  fucb  Coo« 
ditions,  as  do  refpeA  the  priucipal  Ends  of  Government.  Buj; 
other  Conditions  lefs  material,  are  indeed  dircAive ;  but  (hould 
zibr  irritate.  As  to  the  Notion,  Thar  thejr  are  only  modus 
regnandi:  It  figniiics  no  more  10  Latin  than  in  Eaiglijb,  And 
to  call  thefe  Promifes  and  Conditions,  The  Manner  only  of 
the  Ivipgdom,  falls  (hort  of  the  Obligation  thereby  intended. 

The  Authcr  gives  us  Similies  i  A  father  is  pbligcd  not  to 
wrong  his  Children  ;  and  this  is  \m  modus:  Butivhat  if  he 
exceed  all  Bounds P  .And  wh^n  Faniiss  ar^  married,  there  arc 
Stipulations/^;^  ii7^  of  iputual Duty,  ^qx,  fays  our  Aa/jor, 
Evcrj  failure  does  not  irritate^  becaule,  forlbbth,  the  Stipula- 
tion is  but  modus  vincuti  corgugalis ;  And  yet  if  Chaftity  be 
violated,  it  is  inter  eJfentiaUa.  And  there  may  be  Severities 
beiide,  that  may  allow  and  force  a  total  Separation*  But 
thefe  Things  are  too  delicate,  and  only  to  be  confidered  ir^ 
hypQtheJi;  "general  Rules  10  th}s  Cafe  being  dangerops. 

^alijkd   OathSf 

//.  TT^ H ET H E R  qualified  Oaths  may  be  received  before 
f  YV  inferior  Judges?  Answer,  It  is  thought,  Kot: 
The  Queftion  whether  thp  Qualities  Ihould  be  conftrued  Qpa» 
lities  or  Exceptions,  beiog  of  that  Difficulty,  that  jhey  ar^ 
not  tp  be  decided  Kv  inferior  Judges. 

rp  Sr  It 
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S.  It  is  hard  to  fay.  That  an  Inferior  Jodge,  if  he  maf 
require  aod  cake  an  Oath^  (boutd  rejed  all  ^alkks;  or, 
chat  he  (hould  torn  them  to  Exceptions.  So  that  b  this,  as 
in  other  Things,  mueh  k  to  be  committed  religum  juJias ; 
efpccially  when  the  Party,  conceiving  bimfelf  wrongedi  has 
a  Remedy  at  hand,  by  Advocation  or  Sulpenfioa. 

N.  The  Lords  are  not  in  Ufe  to  receive  qoafified  Oaths, 
nnlefs  they  be  given  in  to  be  Teen  by  the  other  Party,  and 
upon  Debate  be  found  relevant :  So  that  the  Perfon  who  is 
to  give  his  Oath  may  be  admit-ted  to  fwear  in  the  Terms  #f 
the  fame,  as  being  properly  Qualities  and  not  £xceptious. 
.^tutritur,  What  Qualities  ought  to  he  fuftamcd  i  And  feeing 
it  is  the  common  Opinion,  That  intrinfick  Qualities  may  be 
received :  ^umitur^  What  Qualities  are  to  be  thought  in* 
trinfick  ?.  Answer,  Thefe  are  intrinfick  that  are  inhereni  in 
the  A6t  and  Matter  in  Queftion :  u  g.  If  it  be  referred  to  the 
Defender's  Oath,  l*hat  he  promifed  to  pay  the  Purfoer  a  Sum 
of  Money,  he  may  declare  in  what  Terms  be  proi)aifed,  pure, 
m  diem,  ox  fub  cwidahne. 

S.  What  Qualities  are  properly  intrhfiek^  and  to  be 
foftained ;  and  what  not ;  requires  an  accurate  Jpdgment :  And 
even  as  to  thefe  here  inftanccd^  eTpecially  as  to/2^  c^ndiiione, 
Queftions  may  arife ;  and  ftill  the  Matter  rclblves  on  the 
Judgment  of  the  Judge. 

N.  If  it  be  referred  16  the  Party's  Oath,  that  he  is  liaWc 
for  a  Hoofe*roail  (having  taken  and  d\<reli  therein)  after  three 
Years,  ^u^erhur.  If  he  may  declare  with  that  Quality  that 
he  paid  the  fame?  Rjatio  dtmantli,  That  it  is  extrinfick,  and 
not  a  Quality  but  an  Exception  :  On  the  other  oart,  ^omode 
umfpiquodjfie  ligattir,  Jblvitw ;  and  the  Debt  not  oeing  proven 
but  by  his  Oath,  he  may  prove  Payment  the  fame  way.  2ifo, 
There  is  a  Prefumption  in  Law,  which  is  the  Ground  of  fo 
momentary  Prefcription,  1  hat  fuch  Debts  are  not  (6  long 
owing:  And  therefore  it  ought  to  be  proven  by  the  Defen- 
der's Oath  they  are  owing.  3M,  It  is  the  common  Practice, 
that  Parties  that  are  not  bound  by  Writ,  think  they  are  in 
Mo  to  pay  without  Writ. 

If  he  declare  not  pofahe  that  he  paid ;  but  that  he  affigned 

a  Bond  or  Debt  in  SatisfaAion.    ^arhur.  If  that  Quality 

(hould  be  received?    Answer,  It  is  thought,  that  it  is  not 

intrinfick.  , 

S.  When 
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S.  When  it  is  referred  to  a  Party's  Oath,  That  having 
taken  and  dwelt  in  a  Houfe,  he  owes  the  Hooftp-m  lil,  after 
three  Years:  If  he  declare  that  as  be  owed,  fi  te  payed;  it  is 
thought.  That  fioce  the  Debt  is  not  cooftitute  by  W^rit,  and 
rhe  mfuniption  is  for  his  Payment  within  three  Years  -,  the 
Qaaiity  (hould  be  received.  Bat  what  if  he  declare  not  po/l^ 
true,  that  he  paid ;  but  that  he  aifigncd  a  Bond  or  Debt,  in 
SatisfaftioD  f  The  Aathor  thinks  this  Qnaiity  is  not  incrinfick: 
And  yet  the  Oeponeot^  if  he  had  nleaicd,  might  only  have 
declared,  paid  or  fatisfiedf  And  1/  he  made  Payment  by  Af« 
figning,  it  can  no  more  be  expcAed,  That  he  (hould  have 
norit  upon  his  Af&guing«  than  upon  his  Payment  t  Add  Pay- 
ment by  Money,  or  Satisfying  bv  Bond,  or  other  good  Deed  \ 
appears  to  be  alike  probable.  And  it  may  be  tbotight  in  ge-* 
neral.  That  wherever  Probation  by  Witoefles  was  once  com^ 
petent,  but  prefcribed  ;  if  the  Party  thereafter  infift  npon  tbn 
Defender's  Oath  ;  all  Qualities  thereto  adjecfled,  if  not  plainly 
inconfiftent,  ought  to  be  received :  For  JiH  ifnputet,  who 
fuifercd  his  Probation  to  prefcribe. 

« 

CorreJpeShe    0hligcfncntS4 

N.  0i  U/D  juris,  If  there  be  cofi-^fpeSive  Writs  of  ou6 
^V^  Date,  but  not  of  one  Body,  as  i;.  j.  a  Difpofitioh 
of  Lands  abd  a  Bond  of  the  famd  Date  for  mment  of  the 
Price:  If  the  Exception  competent  agalnft  the  Buyer  (t'i2f» 
The  Difponer  cannot  be  liable  unlefs  the  Pfite  be  paid)  will 
militate  againft  the  Angular  Succeflbr  ?  RdtU  duUtaruU,  The 
Difponer  feqtdtur  fidem:  And  the  Obllgemebt  to  pay  the 
Price  is  not  in  corpore  jUris ;  fo  that  the  AiBgny  is  in  bom  fide 
to  take  a  Right  thereto ;  ei  contra,  perfonal  Exceptions  com* 
petent  againic  the  Cedent  are  competent  againft  the  A£gny, 
in  Obligations  perfonal  trine  ihde. 

It  is  informed,  that  there  is  a  Dedfion^  That  fuch  £xcepti» 
ons  are  not  competenf  againft  Afllgnics. 

5.  The  Difponer  fcems  here  to  follow  the  Faith  of'thd 
Obligant;  and  any  Afligny  may  xvell  take  a  Right,  to  this 
Bond,  where  the  Difpoluion  probably  will  either  declare,  or 
iuppofe  the  Price  to  be  paid  ;  nor  can  the  Grancer  of  the 
Obligcmenc  obtrude  the  Cedent's  Oaib,  which  the  Afigby 
hath  no  Keafon  to  admit. 

Mutual 
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Mutual  Obligements  in  Contra3s. 

N.-  T  F  there  be  a  nnitoal  Gontraft  ancnt  the  Selling  of 
X  Lands  and  Paymciit  of  the  Price ;  and  the  Buyer's 
Creditor  comprife  the  Mimie  in  fo  far  a$  it  is  io  bis  favours ; 
whether  he  will  have  AAioo  for  Implemeot  unfcfs  he  pay  the 
Price?  AmWERy  He  will  not:  Seeing  the  final  Canfc  of 
the  Difpofition  is  the  Vrice. 

5.  Thi  Creditor  purfuiog  for  Implement,  muft  offer  to 
pay  the  Price  ;  for  this  appears  to  be  tbe  very  Import  of  the 
ftexw  of  the  Contrad  :  And  ITo  if  tbe  Seller  (hould  affign  his 
Part  of  the  Contrad,  the  A£^ny  mad  ^ake  it  appear  that 
his  Cedent  bath  difponed  and  denudedw 

If  Offices  do  Efiheat  bj  Horning? 

9 

N.  TT  the  Keeper  cf  a  jR.egifter,  or  Writer  to  a  Seal,  be  at 
^  tbe  Horn  ^  J^M^erif/ri  If  bis  Office  will  fall  underbid 
Efcheat  ?  Rati6  dubuandif  Hiat  nothing  is  efcheatable  but 
that ^ which  is  tranfmitted,  and  is  applicable  to  another: 
Whereas  an  Office  is  a  perfonal  Fun&ioni  and  indujiria  per- 
fona  elipUtr,  which  is  fo  perfonal  th^c  it  cannot  be  conveyed 
by  his  Efchcat  to  another. 

If  at  leaft  the  Rebel  doth  forfeit  bis  Intereft,  if  he  be 
Year  and  Day  at  tbe  Horn  ?  And  quid  juris  as  to  Judges, 
who  have  Places  from  tbe  King:  And  as  to  Commiflaries,  and 
MinifterSf  that  are  prefented  by  other  Patrons:  Whether  by 
their  Rebellion  they  be  fo  difenabled,  that  they  cannot  enjoy 
their  Places,  and  their  Patrons  can  prefent  others ;  '  . 

Whether  at  lead  Relaxation  wiU  repone  the  Rebel,  and 
take  away  the  Inability  ? 

♦  . 

S.  Offices,  as  Keeping  of  a  Regifter,  or  Writing  to  a 
Sealj  are  conferred  ob  iftduftriamperfofi^.*  And  therefore  it 
is  thought,  That  his  Office  will  not  fall  with  his  fimple  Ef- 
cheat ;  but,  for  the  Liferent  it  may  be  queflioned  :  But  if 
the  Office  be  in  a  Judicature,  as  o( -Judge  or  Clerk  i  his 
Denunciation  takes  from  him  perforiam  Jiami,  and  makes  the 
Office  fall.  But  where  the  Office  may  notwithflanding  fob" 
fift,  the  Donatar  to  the  Liferent  ofiering  to  oficiat,  may 
'    ,    -  pretend 
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Kretend  to  the  Perqoifites.    But  fappofiog  the  Gift  onoe  to 
old^  Relaxation  never  repones  againft  what  falls  under  it. 

Omijfa  et  male  appretiata. 

N*  A  Person  being  named  Executor,  and  univerfal  Le- 
Jl\.  gatar.  ^oritur.  If  a  Tcftament  adonnjja  a  malt 
appretiata  be  confirmed ;  will  the  principal  Executor  lofe  both 
the  Office  and.  the  Benefit  of  the  Legacy,  as  to  what  is  omitted 
^i\male  anpretiate/  Akswcr,  it  is  thoaeht  he  will  lofe 
both,  in  refpedt  of  his  Fraod  and  Penary ;  in  tne  fame  maun^r 
as  the  neareftof  Kin  confirmins^  will  in  the  like  Cafe,  lofe  not 
only  the  Office,  but  the  Benc^  competent  to  him,  as  neareft 
of  iGo,  as  to  that  which  is  omitted,  or  male  appretiafe. 

S.  If  a  Tcftament  ad  amiffa  et  male  appretiata  be  confirmed, 
it  will  exclude  the  principal  Executor ;  except  in  fo  far  as  he 
can  purge  himfelf  of  Fraud  :  For,  if  he  have  not  omitted,  or 
mal<appretiat  lio  i(^,  it  were  bard  to  take  him  fo  fiiort,  and 
to  cut  him  oiF;  but  if  the  principal  Executor  (hould,  through 
his  own  Fault,  incur  this  Lofs ;  and  if  there  be  no  Creditors, 
what  he  lofes  aufenndam  ian^am  ah  iniigM; 

T[ HE  next  Title,  Operae,  if  otUy  a  GtaHon* 

Order  of  Difcujfing. 

N.  TX7HEN  a  Defunft  doth  oblige  him  and  his  Heirs, 
VV  renouncing  the  Order  of  Difcuffing.  ^aritur^ 
Will  the  Heir  of  the  Line  be  liable  to  relieve  the  ncirs  of 
Tailzie  atod  Provifion,  as  to  fuch  Debts,  for  which  by  the 
Law  he  Ihould  have  been  firft  difcuft  ? 

S.  Though  a  Man  oblige' himfelf,  and  his  Heirs  remuncing 
the  Order  of  Difaiffm^i  yet  that  (hould  not  hinder  the  Heirs 
of  the  Benefit  of  Relief  among  thcmfelves,  as  the  Heirs  of 
Tailzie  and  Provifion,  againft  the  Heirs  of  Line. 
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Pact's  Privdtorum  turn  Derogatur  yuri  Communi. 

IHAT  Law  that  faHis  frivaforum  t0n  derogatur 
juri  c^nrnam,  what  way  it  is  to  be  undefftood  i 
And  if  ic  be  only  as  to  Solemnities  or  Formalities 
provided  by  Law,  and  not  when  the  Law  pro* 
vides  any  Benefit  in  favours  of  a  Perfon,  as  a  Communion  in 
£ivours  of  a  Hulband  and  Wife  j  or  CourtelV  or  Tcrcc,  or 
fach  Kkc  ? 

THEprincCj  and  under  him  the  Judge;  and  in  fpecial 
ro/<or  ifi^vxoc  (fid  quis  cuftadiet  ipjum  cuftodem)  the  Lords 
of  the  Seffion^  have  not  a  legiflacive  Power :  And  when  there 
occurs  a  Cafe  not  formerly  decided,  and  the  beft  governed 
Nations doj  not  agree  aneot  the  Point  in  Qneftion ;  Tome  being 
,  for  the  Afirmative,  and  fome  for  the  Negative ;  and  upon  pro- 
bable Rcafonson  both  &dcs,/u/Hne7tdum  judicium.*  Or,  it  the 
Queftion  be  of  an  Exception  from  a  general  Rule ;  the  Rule 
is  to  be  {luck  to,  until  there  be  a  Law  to  the  contrary ;  as  in 
that  Cafe,  Whether  Minors  (hould  be  debarred  from  the  Re- 
medy of  Reftitution,  by  their  Oath ;  conform  to  the  Novel 
Jacramerua  puberumf  which  in  effcA  is  to  make  a  new  Law* 

S<  PACT  IS  privatorum  mn  derogatur  juri  coimmm,  u  but 
a  Brocardi  and  (o  mzy  be  varioufly  applied.  And  indeed,  So- 
lemnities or  Formalities,  appointed  by  Law  for  the  better  af- 
certaining  of  Deeds,  fiiould  be  fairly  obferved ;  and  not  al- 
tered by  PaAions :  But  when  the  jus  commune  provides  only 
in  favours  of  private  Perfons ;  .as  the  contmurdo  tartorum  be- 
twixt Man  and  Wife  j  or  the  jus  mariti,  or  jus  relUiae\  or 
the  Courtefy  or  Tcrce :  All  thcfe  may  be  regulate  by  private 
Paftions. 

Courts  of  Judicature  not  having  a  legiflative  Power, 
when  a  new  Cafc  occurs,  ought  certainly  to  confider  all  Rea- 
Tons ^ro  and  con;  '  and  principally  the  Analogy  of  our  Law, 
and  what  may  be  obferved  in  other  Parts,  with  the  grcateft 
'  Verifimilitude ;  and  that  their  Judgment  ^ould  be  fuftained. 
And  if  there  be  a  general  Rule,  though  an  extraordinary  Ex- 
ception occur,  yet  the  general  Rule  (hould  prevail ;  for  in 
many  Cafes  it  happens,  Ulad  quidem  durum  ejl,  fed  ita  lex 
firiptai  And  though  the  Oaths  of  Minors  were  fuftained  of 

oldy 
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oU,  to  debar  tbem  fr^m  Reftitmio^ ;  yet  an  Aft  of  Ptrlit^ 

meot  was  made  on  the  contrary. 

Parliament. 

iV.  TP  Rcdudions  may  be  purfocd  fammarlv  before  the  Par- 
X  Uament  in  prima  inftantid  ?  It  is  thought^  tbac  alchoi^h 
\irheD  my  Lord  Lauderdale  was  Commiffioner^  that  was  doqe, 
an  the  Cafe  of  the  Lord  Fcrrefter  az(dnft  General  Rutbverf$ 
ReliA ;  and  at  the  Inftaoce  of  the  Lord  Dundie  againft  Piita- 
roi  and  there  is  now  a  Complaint  at  the  Inftance  of  £^J 
againfi  the  Earl  rf  Crawfurd,  for  reducing  the  faid  Earl  h\$. 
Title :  Yet  fuch  Proccdcs  would  not  be  Tuftained  before  tha 
Parliament^  If  it  were  rcprefentcd,  That  by  divers  ancient 
Lavs,  and  for  great  Reafons  it  is  provided,  that  ;ill  Complaints 
in  civilibus  fliould  be  firft  purfued  before  the  Judge  Ordi** 
nary. 

S.  The  Author  judges  well,  Tliat  Redu6)ioiis  in  prima  in^ 
ftantia^  (hould  be  purfued  before  the  Parliament:  But  that  all 
civil  A&ions  (hould  be  firft  purfued  before  the  Judge  Ordina- 
ry, as  thereto  by  Law  appointed.  And  it  is  in  efied  too  mnch, 
that  Protejiaiims  far  Sjmeid  of  LaiVf  Ihould  bring  civil  Cau-» 
fes  to  be  reviewed  in  Parliament ;  for  our  Parliament  were  at 
leaft  far  better  conftitute  for  fettling  general  Laws,  than  for 
difculfing  the  private  Rights  of  Panics. 

Faffing  from  a  Right. 

jV.  iF  a  Tackfman  of  Tcinds  having  a  Tack  yet  to  run,  take 
^  another  Tack  of  the  faid  Teinds :    Will  he  be  thought 
to  pafs  from  the  former? 

S.  Hb  (honid  not  be  Judged  to  pafs  from  the  former ;  un- 
lefs  the  Circnmflances  ot  the  Cafe  perfuade  that  the  new  Tack 
was  taken  eo  aninw. 

Patents  of  Honour. 

N.  "pATENTS  of  Honour  being  granted  to  a  Perfon,  and 

JL     his  Heirs-male  of  his  Body:  ^lueiitur,  imo,  Whether 

•  the  ai^parent  Heir  may  fit  in  Parliament  and  not  be  liable  as 

behaving?   It  is  thought,  (whatever  may  be  pretended  as  to 
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Coftom)  10  ftriS  Law  he  Ihould  be  liable ;  feeing  in  general, 
the  Owning  an  heritable  I ntereft  U  aditb paffive,  ^ndgeftiopro 
haerede.  2do,  ^oritur,  If  a  Patenc  and  Title  thereby  may 
be  Tcdgpcd  as  feudum,  for  a  new  Patent  to  the  Refigner,  and 
other  ncirs  iu  the  former?  And  if  it  may  be  rcfigncd:  J^jwr- 
ritury  If  die  Refigncr  muft  be  firft  fcrvcd  Heir  ? 

If  a  Nobleman,  having  a  Patent  to  him  and  the  Hcirs-malc 
of  his  Body,  ftiould  thereafter  refign  his  Title,  and  obtain  t 
new  Patent  to  him  and  his  Heirs-male  of  his  Body ;.  which 
failzicing,  to  his  cldeft  Hcir-fcmalc,  without  Divifion :  And 
if  the  Heirs-male  Ihould  fail,  may  a  Nobleman,  who  iu  the 
interim  has  got  his  Title  betwixt  the  firft  and  the  fecond  Pa- 
tent^, claim  Place  before  the  Heirs- female,  as  having  Right 
by  the  fecond  Patent,  being  before  theirs :  Or,  if  the  Hcirsr 
female  will  have  Place,  as  rcprefentine  their  Prcdcccflbr,  who 
bad  Place  by  the  firft  Patent ;  feeing  the  fecond  is  but  a  Con^ 
tinning  of  the  firft  in  favours  of  him  who  got  it,  with  an  Al- 
teration only  as  to  his  Reprefentatives :  And  they  who  had 
Eofterior  Patents  were  not  concerned  who  ihould  reprefenc 
im  ;  And  it  was  uncertain  whether  the  firft  Heii-s (hould  fail; 
So  that  they  might  have  any  Prejudice  by  the  Chap^*  2loA'» 
lurgh  contra  Lothian. 

5.  A  Patent  of  Honour  is  ordinarily  granted  to  a  Perfon  and 
his  Heirs-male  :  Yet  his  apparent  Heir  is  allowed  to  in  in  Par^^ 
.  liament;  and  it  is  not  judged  a  Behaviour. 

As  for  the  Refignitigof  Titles  of  Honour;  it  was  thought 
of  old,  That  they  Ihould  not  be  rcfigncd  in  favorem ;  but  at 
beft,  fimplidter:  But  now  they  arc  commonly  rcfigncd  in  fa- 
vorem,'  And  even  the  Heir  not  ferved  may  refign :  And  fo 
they  pafs  with  the  fame  Precedency. 

That  the  Cal'e  above  ftated  was  the  Caie  of  Roxlwg^ 
contra  Lothimij  is  doubted  ;  though  LotMarfs  Pretence  was 
founded  on  the  Right  of  the  JHcir-tem$le :  But  now  that  CpUr 
left  is  ended. 

Pecunia  Pupillaris. 

N,  tF  a  Tutor  uplift  the  Mails  and  Duties  of  Lands  a  quo 
*   tempore  will  he  be  liable  to  ftock  the  fame,  fo  that  the 
Pupir3  Means  be  not  unprofitable  ?    Or,  if  this  be  not  cajus 
arbifrariuSf  according  to  th?  Variety  pf  Circumftances.f- 

I* 
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If  a  Tutor  be  not  liable  for  Annualrents?  And  when  fliould 
they  be  ftockcd  ? 

S.  The  Lords  of  SefiiOD  have  found.  That  a  Tutor  (hould 
/fod:  his  PapiPs  Annualrents  once  in  his  Tutory:  But  as  to 
tlic  Rent  ot  Lands,  within  a  Year  after  it  is  due.  Yet  if  it 
could  be  cleady  proven  whea  Annuah'ents  as  well  as  Rents  of 
Lands  were  really  uplifted,  they  ought  at  leaft  withio  a  cons  • 
petent  Space  thereaticr,  to  bear  Intereft  as  lying  Money :  For 
lb  a  provident  Tutor  would  behave  in  re  prcfria :  And  he 
ought  to  take  the  fame  Care  of  bis  l^upii. 

In  the  Qvil  Law  tfacr«  wa?  not  that  StrUInefj,  That  Tutors 
(bould  lay  out  their  PupiPs  Money  for  Intereft,  it  is  like  be- 
caufc  of  the  Uncertainty  of  Debtors.  For  they  feem  to  have 
been  allowed  rather  to  keep  their  Pupil's  Money  for  the  Pur- 
chafiDg  of  Lands,  or  the  like  fure  Rights. 

The  two  following  Titles,  Perfondis  a^us,  and  Pignora,  arp 
but  Latiu  Citations. 

Pkni/hing, 

N'  Vyi  Contra^  of  Marriage,  a  Wife  is  provided,  in  Satif- 
Jl3  faftion  of  Tcrcc,  Third^  or  other  Part  of  Moveables, 
except  the  half  of  the  Plcnifliing  of  the  Houfc  the  Time  of 
the  Hufband's  Deceafe,  whereto  it  is  provided,  (he  (hall  have 
Right,  Quarhur^  If  there  be  no  free  Gear,  will  the  Heir  be 
obliged  to  free  the  half  of  the  Plcnifliing?  Rxitio  didfitatidi. 
The  ContraS  bears  (he  (houUI  have  Right :  And  (he  is  in  the 
fame  Cafe  as  if  her  Hulband  had  difponed  for  an  onerous 
Caufe,  the  Plcnifliing  be  Ihould  have  the  Time  of  his  Dcceafc. 
And  on  the  other  part,  it  fcems  this  Provifion  fliould  be  uii- 
dcrftood  conditionaliter,  if  there  be  free  Goods.  And  the  Claufc 
being  an  Exception  from  a  Renunciation,  both  the  Renuncia- 
tion and  EKCcption  from  it  ought  to  be  of  the  regida^  aud  of 
that  which  would  belong  to  her,  ^if  (he  were  not  excluded, 
which  could  pnly  be  the  free  Gear. 

If  the  Claufes  do  not  bear  Mides  the  Heir/hip  .•  Qineriiur, 
If  ftie  will  have  Right  to  the  Pkniftiing,  without  Dcduftiou 
of  the  Heir  fill  p?  Eadem  ratio  dubitandi. 

S.  When  in  a  Contrafl  of  Marriage  a  Wife  is  provided  in 
Satisfaftion  of  farther  Tcrce,  Third  or  other  Part  of  Move- 
ables, to  tlie  half  of  the  PlenilUiug  th©  Time  of  the  llulband's 

Q^q  Pcath 
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Deathy  which  ordinarly  is  difponcd  or  declared  to  belong  to 
her:  This  is  indged  to  give  the  Wife  a  good  Right  witboot 
Refpeft  to  Debt ;  albeit,  as  the  Atltbor  reaions,  it  may  be 
thouglit  but  an  Exception  from  her  RcDooncing  her  Right 
to  the  whole  Moveables  ;  which  Ri|;hc  is  always  dedsuSii 
dehitis  9  But  the  CUure  10  this  Cafe  is  a  TranfaAioD  1 
aud  if  the  Claufe  do  not  bear,  hefiAe  the  Heirjhipp  it  is 
thought  the  Heirfliip  (hould  be  included:  But  now  for  greatef 
Caution,  the  Claufe  ordinarly  bears,  vnihoiu  DeduSim  0/  i£» 
Hnr/Hp,"  But  certainly,  the  Time  of  the  Contradt  the  Huiband 
is  fuppofed  to  have  the  full  Property,  and  the  Heirlhip  sever 
comes  to  be  reckoned  till  after  his  Deceafe. 

• 

The  Author's  next  Title,  Pojeffhr,  is  only  a  Citation. 

Poinding  of   tl)e  Ground. 

N.  A  Lord  of  EreAion  having  difponed  Teindt,  and  the 
Jt\  reddendo  bearing  a  Sum  to  be  paid  for  a  proportion- 
able Relief  of  the  blanch  Duty,  payable  by  the  Lord  of  Erec- 
tion ;  and  certain  Bolls  of  Vifiual  to  be  paid  alfo  for  his  Re- 
lief to  the  Minifter :  ^uaeritur^  Will  the  Minifter  have  Aftion 
for  Poinding  of  the  Ground  ?  zdo.  What  will  the  Supcrier^a 
poinding  the  Ground  import  ? 

S.  We  had  this  Qyeftion  hefore^^wA  it  is  ftill  thought,  That 
the  Subjcft  being  Tcind,  which  is  not  a  fundus  poindable ; 
there  can  be  no  Poinding  of  the  Ground. 

N.  A  Decreet  of  Poindine  the  Ground  being  got  againft 
the  Heritor  for  the  Time  and  the  Tenants:  Qnaeriturj  Itafter 
the  Death  of  the  Heritor,  the  Lands  may  be  comprifcd  for  the 
Bygones  from  the  apparent  Heir,  wiihoirt  a  Decreet  of  Tranf- 
ferring,  or  a  new  Decreet.?  Answer,  It  is  thought,  there  is 
nouced  of  any  other  Decreet :  the  Decreet  being  really  found- 
(*d ;  which  may  be  recovered  againft  an  apparent  Heir,  and 
put  in  Execution  by  compriiing,  or  poinding  againft  \nm% 

5.  A  Decreet  of  poinding  the  Ground  being  obtained  a* 
gainft  the  Heritor  and  his  Tenants  ;  the  Lands  may  be  com* 
prifed  after  the  Death  of  the  Heritor,  from  his  apparent  Heir, 
without  a  new  Decreet,  or  a  Decreet  of  Transferring ;  bccaufe 
the  Decreet  of  Poinding  is  againft  the  Ground,  anabears  that 

fail^eing 


kefohed  and  Anjhvered.  307 
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fidlueing  of  Goods,  and  Gear  poiDdable ;    the  Ground-rigbt 
llioal4  be  apprifed  aod  adjudged. 

prerogative^ 

JV.  I F  the  Q^eftioD  betwixt  Roxburgh  and.  Lothian^  Ihoald  be 
f  deter  milled  with  refpc^S  co  his  Majefty's  Prerogative 
bcine  the  Fountain  of  Honour?  It  is  thoughc,  that  bis  Ma- 
jeftj's  G>nccfions,  whatever  the  Subjc^  be,  ihould  be  judged 
Jure  communi :  And  that  jus  fuaefitumf  whether  as  to  Honour 
and  Precedency,  or  any  thing  eile^  cannot  be  taken  away 
upon  any  focb  Pretence.  The  Prerogative  is  in/iar  littaris^ 
which  is  defined  quo  JkUhu  hybernus  exaejtuat:  So  that  as  tbe 
Sea  does  not  go  beyond  the  Shoar  vdien  the  Sea  is  moft  full ; 
fo  the  Prerogative  and  pUrumdo  fotcftaiis  does  never  go  be- 
yond LaWj  which  is  a  great  littus^  and  Boundary  of  juft 
Fowcr. 

Thi  Royal  Prerogative  is  acknowledged  and  alferted^by 
cfivers  I^ws  and  Ads  of  Parliament  of  tbis^  Kinj^dom  ;  but 
how  far  the  Extent  of  the  fame  may  reach,  is  a  Point  of  State 
asd  Policy  of  the  higheft  Nature  and  Importance  ;  and  not 
10  be  demied  by  the  Opinio9  of  Lawyers,  but  by  the  higheft 
aod  legifiadve  Authority. 

The  Royal  Prerogative  is  not  only  aflerted  in  tlie  eencral 
b^  tbe  Laws  of  this  Kingdom,  but  divers  and  great  Powers, 
BugfacSy  and  Privileges  belonging  thereto,  are  ia  fpecial  de* 
clared  by  divers  Ad»  of  Parliament ;  both  in  relation  to  the 
Government,  and  in  relation  to  his  Majefly's  Intereft,  and 
Queftions  and  Caufes,  betwixt  him  and  his  Subjects ;  **  as* 
**  the  Power  of  calling  and  diffolving  Parliaments ;  the  choo- 
^*  fiog  and  appointing  Officers  of  State,  and  Commiffioners 
*'  and  Jw^s ;  to  make  W^r  and  Peace,  tlut  diere  can 
'^  be  no  Meetings  to  treat  or  determine  in  Misters  of  State, 
'^  without  bis  Majcfiy^s  Anthoricy  and  Warrant :  And  that 
**  upon  po  Pretence  there  can  be  any  Rifing  in  Arms  without 
his  Warrant ;  and  his  Right  to  Cufioms ;  and  Power  to 
grane  Remiffions  for  the  higheft  Crimes :  And  that  tbe  Ne- 
gligence of  his  CMficers  cannot  prejudge  him/'  And  albeit^ 
by  the  common  Law  the  eldeft  Superior  is  preferable ;  yet 
when  Lands  are  holden  of  divers  Superiors  Ward,  tbe  Mar* 
riage  of  the  ValTal,  which  otherwife  would  belong  to  the  eldeft 
Superior  doth  pertain  to  the  Kiiig,  though*  as  10  the  Vaflal, 
fais  latefl;  Superior  :    And  by  Cuiiom^  albeit  (he  going  to  a 
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MHl,  for  never  fo  long  a  Time,  htxwfaeultatisf  doth  net 
iitopbrt  Servitude  without  a  fpecial  Aftri^on  j  yet  the  repdring 
to  his  Majefty's  Mills,  by  the  fpace  of  forty  Years,  doth  in- 
duce a  Servitude,  without  any  other  Conflitution :  As  to  which, 
an  I  other  Points  of  th^  Prerogative,  explained  by  Law  and 
Cuftom,  Lawyers  may  and  ought  to  give  their  Opinions  ^in 

But  as  to  Lawyers  and  Jarif-confults,  it  is  faid,  t^pe  eft 
fine  ligt  loquiy  et  ubi  UgetfiUnt  they  cannot  but  be  fllent :  And 
the  Laws  of  Scotland^  which  ought  ta  warrant  the  Refolutions 
and  Opinions  of  Lawyers,  in  Queftions  concerning  the  State 
and  Government^  are  only  the  ftatutory  Law  and  A&s  of 
Parliament,  and  the  Common  Law  and  Guflom,  and  QBdeni- 
able  Pratique  of  the  Kingdom. 

^  AstO'the  Civil  Law  ofthe  Romans  j  it  was  only  the  munt- 
cipai  Law  of  that  Pcqple  ;  and  by  reafon  of  the  great  Equity 
of  it,  in  Qoeftions  de^un  prhuito^  though  it  has  not  the  Force 
of  Law  with  us ;  yet  it  is  of  great  AutTiority  and  Ufe  in  Cafe» 
not  determ>ned^  cither  by  Statute  or  Cuftom  :  But  » to  Que- 
ftions  of  State  and  Cfovernment,  the  Civil  Law  is  of  no  Ut'e 
with  us ;  m  refpeA  tha  Laws  of  all  Nations,  concerning  their 
State  and  government,  are  only  rannicipal ;  and  the  Conftitt]- 
tion  of  thci  rcfpeAive  States  doth  vary  ooth  from  that  of  the 
Romans ;  and  for  the  moft  part,  each  from  another  ;  fo  that 
any  Queftions^  concerning  the  fame,  cannot  be  folidly,  or 
warrantably  anfwered^  upon  Principles  or  Reafons,  brought 
from  any  Law,  but  the  Conftitution  of  the  Government^  and 
Laws,  and  Cuiloms  of  the  Nation  and  Kingdom  concerned. 

It  is  conceived,  That  when  the  OpVnion  of  Lawyers  is  aik- 
cd,  res  ihould  be  Integra ;  and  they  (hould  be  at  Liberty  to  • 
give    their  Opinion  freely,    and  without  Prejudice,   which 
they  cannot  do  after  his  Majcdy  has  any  way  predetermined 
them,  by  declaring  his  own  Royal  Will  and  Plcafure. 

.  As  to  that  ^eftiony  What  cau  be  faid  in  Law,  in  Defence 
of  thofc  who  have  adlcd  contrary  to  Law,  in  Obedience  ta 
his  Majefty,  or  noon  his  Royal  Difpenfation  j  if  tb«y  (hould 
be  queftioned  in  tne  Time  of  fucceeding  Kings  ? 

Itisanfwered^  that  upon  the. Grounds  forclaid  nothing  can 
be  faid  pofitively,  to  fecure  them  from  Queftion,  cither  by 
our  Law  or  Cul^om ;  the  faid  Cafe  being  not  mentioned  nor 
determined  by  cither.  But  it  is  to  be  thought  and  prcfumcd. 
That,  his  Majefty's  Prerogative  being  aflcrtcd  by  the  Laws 
forefaidj  and  his  Majefty^s  o^nitig  that  Power  to  command 
and  dlfpenfe,  as  a  Part  of  his  Prerogative,  and  they  conceiving . 
that  it  was  not  their  Duty  to  difpute  his  Majefty's  Power  ; 
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fucceediDg  Princes  will  not  think  it  their  Intereft  to  be  fevere 
fligaioft  any  Perfon  for  cKceeding  in  Obedience  to  their  Rojal 
Predeceflbrs, 

S.  Thk  Author  thinks  juftly  that  the  Prerogative  fliould 
keep  within  the  Boundary  of  Law,  and  that  it  can  only  be 
meafured  by  the  particular  Conditution  and  the  Laws  and 
Caftoms  of  every  Kingdom  and  State,  and  the  true  Principles 
and  Reafons  thereof :  But  to  define  its  Extent  is  too  delicate 
a  Point  to  be  farther  inlifted  on. 

Prefcription, 

« 

N.  tF*  a  Feu-chartcf  of  Kirk-lands,  not  confirmed  by  the 
1  King  or  Pope,  with  Safincs  thereupon,  may  be  a  Title 
to  warrant  rrefcription  ? 

S.  It  feemsit  may,  feeing  this  Prcfcription  of  forty  Years, 
as  qualified  by  the  AAof  Paniamcnt  1677,  excludes  all  NuUi* 
ties  and  Objedtions,  except  that  of  Faljhood. 

N.  Temporary  Prcfcriptions,  as  in  Cafe  of  Honfc-mails, 
Servants  Fees,  Ejedions,  fs'r.    If  they  run  againft  Minors  ? 

S.  Short  Prefcripttoniy  as  in  Cafe  of  Houfc-raails,  Servant- 
Fees,  Cjedlions,  (^c.  are  introduced;  not  fo  much  to  be  d 
Check  for  Negligence,  as  for  the  common  Intereft  of  the  Lie- 
ges. And  therefore  it  may  be  thought,  That  thefe  Prcfcrip- 
'  tionslhould  run  a2;ainft  Minors?  Albeit  the  long  Prefcription 
of  forty  Years,  being  principally  iutroduced  to  corrcA  Ne- 
gligence, doth  not  run  againft  Minors :  Yet  this  is  by 
fecial  Provifion  of  the  A61  of  Parliament. 

N.  Th£  Vaflal  retouring  his  Lands  to  be  in  Non-entry  four- 
fcore  Years  .•  ^aeritur,  If  he  may  ohjcft  Prcfcription  fuoad 
the  rctoured  Non-entry  Duties  ?  Seeing  after  the  Years  of  Prc- 
fcription, he  confefleth  the  fame  to  be  due  :  Et  temforalia  ad 
agendum  funt  perpetua  ad  excipiendum  ? 

S.  Tho*  a  Retour  fliould  bear  Lands  to  be  in  Non-entry 
fourfcore  Years ;  yet  the  Superior  cannot  purfuc  for  Non-en- 
try Duties  beyond  tforty  ;  the  longcft  Prcfcription',  and   the 
*  Retour  being  only  the  Verdict  of  the  Inqueft  :  But   neither  a 
judicial  Sentence  nor  Confcflion,  fignifies  nothing. 
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toaag  if  there  vcie  a  lifemficr  ard  Fiar»  aad  Ac  Fur 
AoByaot  prevail  wkh  the  Lifierctucr  co  ma  m  aa  Affioa 
far  iottm^idng  P^lcripcioB,  the  Fiar  faouU  be  witbooc  Re- 
«0if,  if  be  would  IKX  nuirifc  bj  Declaninr.  And  ifaDe-> 
dar«tar  do  mcemipt,  k  caaaot  be  laid  that  mm  vJt^^ftn. 
aJ9^  A  Dedancor  wodd  bare  brocgkc  the  Lord  nr^ktm  to 
dril  PoflcCoo,  at  leaft  fa  6r  as  it  voald  have  heca  dcdarcd 
ibK  tb^  Qmcd's  PodeCoB  was  hk :  Aad  by  Time  of  die 
Kig^  diaeof  be  was  Fiar.  And  if  the  (^eca  would  not  own 
Ae  Poflefioo  to  hare  been  by  that  Right,  flie  ibouldharc  been 
farvid  io  remove :  So  that  bj  that  Adim  thej  n^fat  hare 
atfaiwcd  Bamral  Pnfrfinn. 

S.  It  maybe  thoi^c,  that  a  Tiar,  exdodcd  all  the  while 
by  a  UfercmeF^  (houU  be  C!uniled  io  the  Cafe  of  PrcfcriptioD, 
as  4wr  CM^bwr.  Aod  the  NccciEty  of  raifing  a  Declarator  for 
bfernmtioo,  doth  not  appear,  while  the  Fiar  fiaods  precluded, 
as  is :  And  Prefcripdoos  are  odioos. 

N*  BcPOEB  the  Afi  of  Parliament  16s  i  anent  Comprifings, 
the  Legal  ran  againft  Minors :  Which  arsties,  that  the  tcm-^ 
poraty  PreferiptioBs  of  Spdhics,  Uoofe-Mails,  Rejnovings^ 
&t»  raoagainft  BAinors. 

8.  This  doth  not  appear  noreafoDable ;  Jhtrt  PrcfcriptioDS 
helps  more  the  common  Concern  than  the  Puniibmcnt  of 
Negfigeoce,  as  above,  J^  a. 

N»  liiHh  U  Prelates,  provided  before  the  Aft  of  Parliament 
M^i  ^g^in^^  DilapUations,  ouy,  sotwithiianding  thereof, 
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fet  Tacks  without  Hazard  »  fiteing  the  Aft  feems  to  miltute 
only  as  to  Pcrfons  provided  thereafter  ? 

If  a  Feufet  contrary  to  the  faid  Adagainft  Dilapidatioos, 
may  be  a  Ground  of  Prefcription?  RmU  dMiuHiiy  Thttcby 
the  faid  AcU  the  Patrimony  of  the  Prelates  is  ixtra  (ommir- 
dum^  and  is  of  the  Nature  of  the  aunexed  Property  :  Etfu$4 
mn  eft  aRenabile^  nan  eft  fraifcriptibiU^  ViJi  DtiapidaiiM  im  U* 
Ura  D. 

S.  A  Feu  fet  by  a  Church  man  contrary  to  the  Aft  of  Par- 
liament 1585  againft  Oilapidationsi  may  be  a  Ground  of  Pre- 
fcriptioo :  Seeing  the  Aft  of  Prereription  does  clearly  warrant 
k.  And  that  the  Patrimony  of  the  prelates  is  of  the  Natore 
<rf  the  annexed  Property*  is  grgtis  datum^  and  the  Difparit/ 
maoifeft.  * 

N.  If  in  all  C^fes,  when  an  Obligemcnt  or  tntertft  and 
Right  is  in  the  Defender's  Right,  whereby  he  bruiks;  may  hfe 
alledge  Prefcription  ;  as  he  cannot  do  in  the  Cafe  of  Rever* 
fion,  there  being  iode^  rath  f 

S.  )t  feems,  that  in  all  Cafes  where  a  Perfon's  Interefl:  and 
Ri^ht  is  in  the  Body  of  the  Right  whereby  the  Defender 
bruiks,  the  Defender  cannot  alledse  Prefcription,  more  than 
he  can  do  againft  an  incorporate  Keverfion* 

N.  What  is  the  Reafon  that  Reveriions  regiftraie,  do  not 

f>refcribc  i    Seeing  Bonds  regiftrate  do  notwithftanding  pre- 
bribe. 

S.  It  is  to  be  adverted,  Tliat  Bjvirfiens  mufi  be  rcpftered : 
And^though  fionds  may  be  rcgiftercd,  and  aftually  be  reeifter- 
ed  J  yet  there  is  no  Ncccfiity  for  it :  Whereas  the  Regi- 
ftration  of  Reveifions  is  by  Statut;e  appointed  for  the  Informa- 
tion of  all  concerned.  And  thb  appears  to  be  the  Reafon  of 
the  Difference ;  and  it  is  good* 

M  If  a  Fac«lty  granted  10  a  Perfon ;  as  v.  g,  to  the 
Difponer  of  the  Lands,  and  a  Power  to  difpone  the  fame* 
or  to  redeem  upon  a  Penny,  doth  prefcribe,  being  granted  a* 
part? 

S.  A  Faculty  to  the  Difponer  to  redeem  upon  a  Penny, 
or  to  burden  at  Pleafure,    if  granted  a-part,    doth  pre- 
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icribe ;  unlefi  ic  be  granted  by  way  of  ReycrfiOD,  and  rcgi* 
ftered. 

N.  If,  Prcfcription  being  allcdgcd  againft  a  Bond,  ic  be 
relevant  to  reply  and  offer  to  prove  by  the  Excipieot's  Oath^ 
that  to  his  Knowledge  the  Debt  is  due  and  true,  and  not  facif- 
fie^- 

S.  Prescription  being  alledged  againft  a  3opd,  ic  will 
noc  be  relevant  for  the  Purfucr  to  reply  and  offer  to  prove 
by  the  Excipienc*s  Oath,  That,  to  his  Knowledge,  the  Debt 
IS  true,  and  ftill  refting :  Becaufe  the  Adion  on  fuch  a  Bond 
is  utterly  prefcribed ;  as  even  an  Aftion  on  fuch  a  Promifc, 
though  referred  to  the  Defender'?  Oath,  is  alfo  pre- 
fcribed: Becaufe  the  Afl  ftatutes.  That  all  AAions  upon 
Bonds,  Reverilons,  Contracts,  or  others  whatfoever,  (hould  be 
purfucd  within /?r/y  Tears  after  the  Date  thereof,  or  oiherwifc 
prefcribe, 

N.  If  a  Rcverfion  be  granted  only  for  five  Years:  ^a^ 
ritur^  If  in  that  Cafe  it  prefcribcs  againft  Minors  ?  Ftde  Dt 
RitraSibus  Genttlitiis.    If  they  prefcribe  againfl  Minors  i 

S.  It  is  by  cxprefs  Statute,  That  tlic  Lcgals  of  Comprifin^ 
do  not  run,  which  before  did  run.  And  here  it  is  the  Heri- 
tor's  Intercft  that  the  Rcverfion  fliould  not  be  protrafted.  And 
therefore,  it  is  thought.  That  if  thefe  Years  run  againft  a 
Minor,  he  bath  only  his  Tutors  and  Curators  to  blame,  and 
his  Remedy  againft  ibem. 

N.  If  a  Minor  acquire  Right  to  a  Comprifing  near  expired, 
fingulari  tUulo,  will  the  Rcverfion  be  prorogate  ?    And  if  there 
be  a  Difference  betwij^c  a  Minor  fuccecding  as  Heir,  or  other- 
wife,  Jinguiari  titulo  ? 

S.  This  Cafe  is  wrong  ftatcd,  for  it  ftiould  be,  If  a  Minor 
acquire  Right  lo  Lands  comprifed,  but  the  Rcverfion  not  run; 
or  in  Ihort,  to  a  Rcverfion  of  an  Apprifing,  fed  againft  a  Ma- 
jor ;  virill  the  Running  thereof  flop  ?  And  it  is  though'  it 
fliould  ;  becaufe  the  Aft  of  Parliament  docs  not  diftinguilh : 
And  the  Expiration  of  Revcrfions  is  unfavourable,  as  haili 
been  above  marked. 


PrefcrlptioM 


■■ 


4t 


Refolved  and  Ar^wtrtd.  ^13 

Trefcription  againjl  the  King. 

N.  T^HE  i#<^  ofParllaminf  1617,  militateth  againft  the 
JL  Kiagi  as  to  real  Anions ; .  when  the  Detender  has 
prefcribed  a  Kighc  by  Pofleffion,  founded  upon  the  Kights 
therein  mentioned ;  as  appears  by  the  exprefs  Words^  and  the 
Ground  of  that  Prefcription  being  not  (b  much  odium  negUgiti^ 
tia  mnpetentis^  as  favor pojjidtntu^  which  is  the  fame  as  to  the 
King  as  to  another ;  but  in  that  Part  of  the  AA,  ancnt  the 
Prefcription  of  perfbnal  AAions»  there  is  no' Mention  of  the 
King,  and  he  cannot  be  faid  to  be  negligent  ^  And  it  is  de« 
clared  by  A<^  of  Parliament.  That  the  Negligence  of  his  Offi- 
cers (hail  not  preiudgc  him.  ^deritfiry  therefore,  If  Pre- 
fcription in  that  Cafe  be  competent  againft  the  King? 

**  W^KRhfemper  et  fuandocunque  dedgnant  temporis  infimta- 
^  tern  :  £t  fi  in  pafto  de  retrovendendo  adjiciator  .h«c  clau^ 
**  fula,  ut  quandocunqui  venditor,  it  ejus  hieredes  pelint  pretium 

offtrre,  pr^dium  reciptre  pojjint,  non  obftante  triginta  anuo- 

rum  prxfcriptione,  jus  redimendi  femper  et  in  pcrpetuum 
''  competit ;  ni(i  poffiderit  emptor  pro  fuo ;  vel  contradixeric 
''  reluitrone :  Ab  co  enim  tempore  incipit  prxfcriptio :  In 
^'^contradibus  enim  nullum  verbum  debet  efle  otiofum,  verba 
<^  autem  quandocunquiy  &c.  eOent  otiofa  fi  non  operarentur. 
**  Tbif  BiJ.  Litera  I.  verbo  5.  Jun  und.  Mwigen^  pag  423, 
"  et  424. 

'*  Princeps  poteft  privaio  privilegium  conccderc,  ut  ipfo 
^*  folus  in  aliqua  parte  maris  aut  fiuminis  publici  pifpari  pome; 
^'  aliofque  ne  id  taciant  prohibere:  Loca  puhlica,  et  quas  jure 
*' 'gentium  communia  funt,  praefcribi  poflTunt  tanto  tempore 
^^  cujus  initii  mcmoria  non  exifiat :  Praefcriptio  enim  imme- 
**  morialis  vim  habet  privilegii  feu  tiruli,  et  potius  prae- 
*'  fumpta  conceffio  quam  prxlcriptio  dicitur ;  et  prsfumprio 
*^  ex  ea  exfur^ens  eft  juris  et  de  jure,  nee  admittit  probatio- 
'*  nemin  comrarium.     Jus  Jluviatile^pag,  260.  ir.  261. 

''  Prabscriptio  impium  prasiidium.  Novel  ^. 

''  RcspuBLicA  et   municipium  non  rcftituitur  adverfus 
**  pracfcriptiones    temporales  ;    quae  jure  vcteri  refpucbant 
^*  reftitutiouem.    Vide  Frifch.  torn.  2.  Exerdtate  2.  n.  58.  et^ 
^*  fep^ent. 

**  Jure  novel :  Przfcribitur  contra  rempublicam  et  civi- 
**  tatem^  iriginca^  vel  quadraginta  aoji.  ibidem,  n.  £3. 
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^*  Praescriptio  convencionalis  a  ilcfundo  ccepta,  carric 
'^  contra  rcmpuHicam  quae  ci  fuccefEt,  ibidem^  n.  65. 

*'  In  prxfcriptione,  jure  civili  bona  fides  requiriiur  ab  ini- 
**  tio,  nee  dcfinet  ufdcapiens  acquircrc  licet  mala  fides  fu- 
"  pcrvcniat:  Jure  autem  canonico  bona  fides  requiritur  toto 
"  tempore. 

**  Requiritur  etiam  ticulus,  id  eft,  jufta  caufa  poflclEo- 
**  nis  et  habilis  ad  trausfercndum  dominium. 

"  Res  furtiviB  ct  vi  poflcflac  jure  civili  ufucapi  ncqucunt, 
"  Perex.  in/iit.  tit,  lo. 

Nihil  enim  operatur  bona  fides  aut  titulus  propter  vi- 

tiuiii,  nifi  vitio  purgato  ncmpcrefurtiva  revcrfain  potcfta- 
"  tem  doiniiii. 

*^  Servus  fugitivus  uon  ufucapitur,  quia  fugiendo  fui  fur- 
"  turn  facere  dicitur.' 

'*  Si  quis  mala  fide,  abfcnte  forte  domino  vcl  ncgUgcntc 
*'  aut  CO  deccdentc  fine  fucceffore,  fundum  alienum  poflcdcru 
"  et  vcndiderit  emptori  bonae  fidci,  non  obftac  ufu- 
"  capioni  vitium  quau  rei  furtivjc ;  non  enim  fundi. locivc 
*^  furtum  committitur,  aut  rerum  immobilium  facilis  eft 
"  interverfio. 

'^  R£s  fifci  ufucapi  non  poffint  quia  juris  publici  func: 
''  bona  antem  vacantia  ufucapiustur  quas  bsredem  non  ba- 
^'  bent,  fi  antequam  a  fifco  occupentur  ab  alio  poffideaotor  ; 
''  quia  nondum  fifco  denunciata,  non  fuot  fifci,  fed  maoenc 
*'  in  comraercio. 

5.  The  A&  of  Parliament  1617,  anent  the  Prefcription  of 
beritablc  Rights,  makes  the  pofitive  Prcfcriptions  therein  fet 
down,  to  run  againft  the  King  as  well  as  others:  And  this 
indeed  ob  fav^rem  pojjidentis.  But  the  negative  Prefcription,  fta- 
tutc  by  the  fame  Aft,  doth  not  mention  the  tang ;  and  indeed 
the  Ground  thereof  is  rather  Negligences  which  cannot  pre- 
judge the  King ;  becaufe  it  is  the  Fault  of  his  Officers.  But 
the  negative  Prefcription  feeras  to  be  general,  fincc  it  com- 
prehends all  AoVions  whatfomever:  And  it  may  be  ftill  doubt- 
ed, if  the  King^s  annexed  Property  can  prefcribe,  becaufe  of 
the  StriAnefs  of  the  Annexation;  and  that  Kings,  as  to  their ^ 
Patrimony,  arc  ftill  judged  Minors:  And  therefore  it  is. 
thought^  That  no  Prefcription,  chhtr  pofitive  ov  negative,  can 
be  objccled  againft  the  annexed  Property. 

The  Latin  Citatiom  are  to  ver^  goo  J  Purpofe. 

Prefen- 
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Frjfentation  upon   Forfeiture.  .   . 

•  > 

AT.  ^aeriiur,  I  I!   a  CompoGtion  to  be  due  to  tlic  Superior 

1  for  receiving  a  ValTal,  prcfcnted  by  the  King 
upon  a  Forfeiture  i  It  is  thought^  that  it  is  not  due  ;  feeing  he 
is  obliged, to  receive  him,  and  the  Lands  belonging  to  the 
King  by  the  Forfeiture  ;  he  does  a  Favour  to  the  Superior  by 
prefcniing  one  in  his  Place. 

The  King  having  prefciited  a  Vaflal  to  the  immediate  Su- 
perior, fomc  Years  after  the  Forfeiture  of  the  former :  ^ae- 
ritur,  Whether  ihie  Pcrfon  prefented  will  have  Right  to  the 
Duties  become  due  fince  the  Forfeiture  ;  or,  it  the  fame 
will  belong  to  the  Superior?  But  it  feems,  the  King  having 
no  Right  to  the  Lands,  which  he  cannot  hold  of  a  Subject ; 
but  having  only  Right  to  prcfcnt  a  Vaflal  in  the  interim^  the 
Duties  Ihould  belong  to  the  Superior,  feeing  the  Property 
belongs  tonoPerfonj  and  the  Superioiity  draws  unto  u  the 
Right  of  Property,  and  the  Supfcrior  not  having  a  Vaflal, 
ought  to  have  the  Duties  of  the  Lands;  othcrwife  if  the 
King  (hould  not  prefent  for  many  Years,  he  (bould  want  the 
Fruits  and  Benefit  of  his  Superiority  :  And  it  is  not  bis  Fault 
that  he  wants  a  Vaflal,  feeing  hardly  he  could  force  the  King 
to  prefent. 

S,  A  Superior  cannot  crave  a  Compofition  for  receiving  a 
Valfal  prelcnted  to  him  upon  a  F*orfciturc  :  For  the  Lands 
arc  forfeited  to  the  King  ;  and  he  does  the  Superior  a  Favour 
to  prcfcnt  one   to  he  his  ValtaL 

But  if  the  King  delay  for  fomc  Years  to  prefent  a  Vaflal 
upon  Forfeiture,  it  fcems  to  be  Law,  That  tbe  Superior  in 
ihc  interimf  (hould  have  a  Right  10  the  Duties  of  the  Lands, 
which  arc  in  a  Manner  in  Non -entry ;  and  the  Superior  haih 
nothing  clfc  for  his  Vaflal ;  nor  djoth  the  Law  afford  him-any 
other  Reojedy,  if  the  King  Ihould  forbear  to,  prefent. 

'  Procefs  again  ft  Strangers. 

N.  iF  a  Frenchman  or  Hollander,  v,  g.  Ihould  retire  out  of 
*  Fratice  ov^Holkindy  hither,  and  fliould  be  parfued  in  this 
Kingdo;n  at  the  Inftance  of  thefe  who  have  contraded  with 
him  in  the  Place  whi^Vc  he  was :  .^v^rfmr,  If  Procefs  (hould 
be  fuftained  againft  him  here?  And  if  it  fliould,  according  to 
what  J-aw  ihould  lie  he  judged  ?   Spcing  our  Judges  arc  not 
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prefumcd  nor  obliged  to  know  any  other  Law,  but  oor  own^ 
and  the  civil  Law.  Akswiji,  They  ought  to  have  Proceis 
according  to  the  Law  of  the  Place  where  they  contraSed, 
which  may  be  known  upon  a  Commiffion. 

S.  Ir  a  Stranger  be  purfued  iu  this  Country,  at  the  Inftance 
of  any  Party  contrading  with  him  in  the  Place  of  his  native 
RefidcncSe,  Proceis  cannot  be  refufed:  But  he  (hould  have  the 
fame  Benefit  for  his  Defence^  as  if  he  were  purfued  in  the 
Place  of  the  ContraA ;  and  the  Verity  of  his  Alledgiancea 
may  be  tried  by  CommilEon. 

N.  Seiinc  mobilia  and  immoUSa  bahent  faum,  viz.  ilk  foe- 
urn  ifta  vagum,  ^md  juris  as  to  nomna  JMiorum,  utrumfiquuH' 
iur  pirfinam  deUtms  an  cnditoris  ?  So  that  a  Debt  due  by  a 
Scotfman  to  a  Stranger  (hould  be  confidered  as  a  icm  lutereft 
it  us  Scctica ;  and  a  Teftamcnt  concerning  the  fame  fhould 
be  confirmed  in  Scotland. 

&  Ws  had  this  Qdeftion  before,  as  to  mMlia  tt  immMIia^ 
fualtm  hakint  fitum ;  and  fo  as  to  fi§mina  dehittrum  :  But  ww* 
iilia  fisuuntur  pirfdnam^  it  cnditoris  fuidtm,  as  to  the  jus  crediti  i 
but  deMcrif,  alio  to  aiFed  his  Pcrfon  and  Goods,  wherever 
found*  But  ftill  it  is  thought,  that  the  locus  contraiins  (hould 
regulate  the  Debt,  and  the  Creditor  be  allowed  to  difpofc 
upon  ii,  either  by  Afligaacion  or  Teftameut^  according  tq 
the  Law  of  the  Place. 

N.  ^Id  Juris  zs  to  Annualrcnts,  when  the  Laws  of  the 
Place  where  the  Creditor  lives,  and  our  Laws^  do  vary  i 

S.  If  the  Annualrent  were  not  fpecified  according  to  the 
Law  of  the  Place  where  the  Debt  was  contraded,  it  is  like 
our  Judges  would  decern  as  it  may  be  exa&ed  with  us.  But 
ibppofe  the  Bond  were  granted  where  the  Law  allows  ten  per 
ant.  and  that  this  Debt  came  to  be  purfiied  with  us ;  in  all 
Reafoij  the  Annualrent  of  the  Bond  ought  to  be  deumed^  and 
there  the  Debtor  fhould  be  allowed  to  pay  it :  For  there  ap* 
pears  no  Rcafon  why  the  Faith  of  Bargains  of  this  Kind  (hould 
not  be  obfcrved, 

N.  ^ID  juris,  When  the  Debtor  being  a  Scotfman  and 
having  granted  Bond  in  Scotland^  has  retired  elfewhcre,  both 
as  to  the  EfFed;  of  Confirmation  and  Annualrent^  whether 

lawful 
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lawfot  or  oot  lawfol  \  And  if  the  Aoodalrent  flioold  be  ever 
ooafidered  with  refpeA  co  the  Place,  where  the  Debtor  was 
m«Ai  the  Time  of  the  Cootradiog  \ 

S.  Whsn  the  Debitor,  a  Scot/man,  grants  Bond  in  Setkmdp 
'and  retires  elfewbere  $  it  is  thoaght»  he  (hoald  only  be  liable 
any  where  for  Scm  Aonualreat,  for  fuch  is  the  Meaning  of 
Parties ;  aod  if  a  Creditor  (hoald  ftipalate  more  Anoualrent  ii 
ScotUmJ,  it  is  by  Law  reprobate. 

Procurataries  of  Reftgnafsm. 

N.  |F  Procmratories  of  Reiignation,  granted  by  Magiftrates^ 
^  expire  by  the  Deceare  of  the  Grantcrs  i 

S.  A  Procoratory  of  Refigoation  granted  b^  an  Incorpora- 
tion^  thai  is,  by  its  Magutrates,  and  AdmiQiftrators,  dies 
not  with  the  Grancerss  but  is  the  PrO€urat$ry  oi  the  Incor-. 
poration^ 

Promije  to  difponCy  but  not  in  JFrit0^ 

tf.lf  any  Perfon  or  their  Heirs  may  be  purfued,  for  Imple- 
^  ment  of  a  Promife  to  difpone  Lands  and  Heritages;  ic 
being  referred  to  the  Oath  of  the  Perfon  that  made  the  Pro- 
mife (or  of  his  Heir  if  he  be  deceafed)  that  fuch  a  Promife 
was  made  ?  Answer^  That  it  is  thought  that  as  when  upon  a 
Treaty  and  Agreement  Writs  are  drawn.  Panics  may  rcfile, 
before  Writs  be  fubfcribed :  There  is  gaditn^  if  not  tnytr 
rath  in  Promifes,  which  cannot  be  perfeAed  but  in  Writ,  €t 
nihil  adnm  creditur,  dum  quid  J'ttperfit  agendum^  nifi  acudit  ju* 
rofiuHtum^  Vidi  Empbyterfts ;  and  what  the  Lawyers  (ay  in 
fach  Cafes,  where  Writ  b  neceilary. 

S.  It  is  thought,  that  the  Promife  to  difpone,  if  the  Dif- 
pofition  muft  be  in  Writ,  is  no  relevant  Ground  of  AAion, 
though  referred  to  Oath  ;  becaufe  there  is  l$cu$  pamtiKtim : 
But  what  if  the  Promife  had  been  given  upon  Oath,  which 
fecms  to  exclude  locum  pseuitentia  f  And  if  this  pi^omiflbry 
Oath  were  purfued  upon,  i^  is  thought  it  (hould  be  binding,  ui 
ruitetur  perjurium% 

Proti/Hont. 
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Prote{lions. 

M  J  F  Pcrfons  cited  to  appear  before  the  Juftice  or  Council, 
•  *  or  imprifoncd  hj  order  of  the  Juftice  or  Council,  may 
be  taken  or  arreftcd  lipon  Caption  or  otherwife,   for  a  civil 
Dcbt^  though  they  have  not  Protcdions  ? 

S.  If  a  Perfon  cited  before  the  Jufticiary  or  Council,  be 
taken  up  by  a  Caption  before  his  Appearance  ;  thefe  Courts 
would  nevcrthelefs  caufe  fift  him  before  them.  And  where 
the  Council  did  imprifon,  and  the  Prifoncr  happened  to  be 
thereafter  arretted  for  civil  Debt,  the  Council  were  in  Ufe  to 
fee  at  Liberty,  without  RefpeA  to  fuch  AiTcftments ;  and.  to 
give  the  Perfon  enlarged  twmty  four  Hours  free. 

Provifion  in  favours  of  Bairns. 

N.  I T  was  provided  by  Coniraft  of  Marriage,  That  the  Con- 
*  queft  (hould  be  employed  upon  Rights  to  the  Hulband 
and  Wife  in  Conjunft-fee,  and  to  the  Bairns  of  the  Marriage 
in  Fee :  ^aeritur.  If  the  Hufband,  having  acquired  a  con- 
fidcrable  Eftate,  may  he  advantage  his  Heir  or  any  other  of 
the  Children,  and  give  a  greater  Proportion  to  them  than  the 
reft  ?  Or,  Will  the  Conqueft  belong  to  all  equally  ?  Ratio 
dtikitandiy  It  were  h&rd  that  the  Father  fliould  not  have  Power 
to  divide  his  Eftate  amongft  his  Children,  and  in  confideration 
of  it,  to  oblige  them  to  be  dutiful.  On  the  other  part,  the 
Provifion  being  in  favours  of  the  Children,  which  is  nomen 
col/effivum  et  univerfale  ;  indefinitum  aequipoUet  univerJialL  ido% 
If  that  Power,  were  allowed  to  a  Father,  it  maybe  abufcd  ; 
and  intending  to  marry  again,  he  may  deal  with  one  of  his 
Children,  and  giving  more  nor  his  Proportion,  be  may,  by 
Tranfaclion,  fettle  all  the  Conqueft  on  him  ;  and  take  a  great 
Fart  of  it  back  from  him,  in  prejudice  of  the  other  Children. 
3./iff,  By  that  Provifion,  there  is  a  Legitime  fettled  upon  the 
Children :  And  as  the  Father  cannot  prejudge  them  of  thac 
which  is  given  them  by  Law,  but  the  Buirus-part  muft  divide 
equally  ;  To  he  cannot  prejudge  them  of  that  Bairns-part  pro- 
vided by  Contraft ;  unlefs  by  the  fame,  the  Father  had  that 
arbltrium  and  Power  given  to  him,   as  fomctimes  ic  is. 

S.  Wheh 
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S.  When  a  ContraS  of  Marriage  provides  the  Con^jacft  to 
the  Hulband  and  Wife  in  ConjoiKl-fcc^  and  to  ^  the  Bairns  of 
the  Marrriagc  ;  the  Author  iDclinc*  to  thliifc,"that  the  Con- 
queft  would  belong  to  ail  equally :  And  yet  if  there  were  Lands 
conqoeft,  they  commonly  fall,  with  us,  to  the  eldeft  Sod, 
without  Qucftion.  And  fuppofe,  That  by  the  Conception  of 
the  OWigement  in  favours  of  the  Bairns  of  the  Marriage^  they 
may  be  thought  to  he  called  equally  to  fuccccd ;  yet  fincc 
the  Father  hath  full  Power  in  his  Life,  for  difpofing  on  his 
Eftate  as  he  plcafes ;  and  that  in  all  Law  and  Rcafon  he  (hould 
be  judged  the  bcft  Arbiter;  his  Divifion  aniongft  his  Children, 
according  to.  his  Pleafure,  (hould  hold :  And  fo  the  Lords 
have  found. 

Proruifion  in  Bonds. 

N.  \  Bond  of  Provifion  being  granted  by  a  Brother  to 
l\  ^ Sifler,  for  a  Sum  to  be  paid  to  her  at  th$  next 
Term  after  the  Bond,  without  Mention  of  Heirs  or  Af&guies  ; 
but  with  a  Provifion,  That  if  (he  (hould  deceafe  unmarried, 
it  (hould  return  to  the  G ranter  and  his  Heirs  :  ^aeritur^  If, 
Ihe  having  alfigned  the  Bond,  the  AflSgnies  will  have  Right, 
albeit  (he  dcceafed  unmarried  ?  And  what  the  Import  of  the 
faid  Provi(ion  is ;  whether  a  Subftitution,  or  a  Quality  of  the 
Fee  and  ^fulei  commifum,  that  ihe  IhoulJ  not  affign  but  with' 
the  Burden  of  it  ? 

S,  I  would  allow  her  to  alfign  for  an  onerous  Caufc  ;  be-' 
caufe  (be  might  have  uplifted  and  fpcnt  it,  though  (he  had  ne- 
ver married :  But  if  (he  (hould  alTign  it  gratnitoufly,  and  die 
unmarried,  the  Provifion  to  return  (hould  take  Place :  For 
this  fcems  to  be  the  Meaning  of  Parties. 

Provifions  in  Charters. 

N.  JF  Lands  be  difponed  to  be  boldcn  of  the  Difponer,  with 
^  a  Provifion,  That  if  the  Va(ral  be  Year  and  Day  at  die 
Horn,  bis  Liferent  (liall  not  pertain  to  the  Difponer ;  but 
(now  as  thc^n,  and  then  as  now)  (hall  be  given  and  belong  to 
himfelf :  ^uamtur,  ^^U juris  ?  Ratio  dubitandi^  dolus  futu* 
rus  non  poteji  nmitti  •^  and  ht[X\z  pa£ium  contra  legom,  maac  to 
fright  from  Difobcdience  and  Rebellion,  the  Rebel  ought  not 

to 
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to  have  the  Adraotage  of  ic :  Nor  the  Saperior ;  becaoTe  rr- 
nttfiif  Et  qmdatfirtur  indtgrn,  a  Jit  Fifct. 

If  fach  PaAions  will  bind  fiogolar  Socceflbrs  io  the  Saperi- 
oritj  ?  Bjttu  diMtamU^  That  they  can  be  in  no  better  Cafe  than 
their  Author ;  and  thefe  Padions  are  in  nrn  aaivg  it  paffivi: 
And  the  Superiority  being  only  by  the  Difpofition  and  lofeft* 
meot  thereupon,  it  is  qualified  with  the  faid  Provifion,  and 
cannot  be  tranfmited  otherwife  than  as  it  is  jm  ajftSmn  et 
limitatum* 

S.  It  is  ordinary  for  a  Man  to  difpone  Lands  to  be  holden 
of  himfelf,  with  a  Provifion,  That  if  the  Purcfaafer  be  Year 
and  Day  at  the  Horn,  his  Liferent,  mw  as  tben^  and  tbeu  at 
n9w,  (ball  be  given  and  belong  to  the  Purchafer  lumielf. 
And  the  Author  tl^inks  tUs  a  previous  Remiffion,  and  faSam 
contra  Ugtm :  And  that  therefore  it  (hould  not  hold,  but  be 
taken  from  the  Difponcr,  tanfuam  ab  indign§.  But  all  tlus  is 
ouite  out  of  Faihion.  And  thefe  Padioos  will  not  ouly  bind 
pe  Makers,  but  even  the  fingular  Succeflbrs,  if  that  they  be 
infert  in  the  Charter  and  Saf^e ;  which  is  all  can  be  done  to 
make  them  real  ? 

Provifions  i^n  ContraSs. 

N.  \  Father  being  obl'^ed  by  Contrafi  of  Marriage^  to 
l\  eoaployaSumto  bimfelf  and  his  Wife  in  Liferent  only^ 
and  his  Bairns  of  that  Marriage  in  Fee  ;  which  failzieing,  to 
his  Heirs  and  Affignies  :  If  Infeftment  (hould  be  taken  in  thefe 
Terms,  whether  is  the  Father  Fiar,  fo  as  the  Bairns  could 
not  fucceed  but  as  Heirs  of  Proviiion  to  him  ? 

S.  If  Infeftment  Ihould  follow  in  thefe  Terms,  it  cannot 
be  thought  the  Father  (hould  be  Fiar,  if  the  Bairns  were  ex* 
iftjng,  and  mminatim  in  the  Infeftment :  For  then  their  Fee 
feems  to  be  eftahlifhed,  and  to  them  equally  among  them. 
But,  '^  What  if  the  Sum  were  employed,  and  the  Infeftment 
**  taken  in  the  Terms  of  the  ContraA,  but  no  Bairns  n<v- 
'<  minate,  and  poffibly  not  at  the  Time  eidfting  i^  I  (hould 
judge  the  Father  in  this  Cafe,  to  be  Fiar^  and  that  the 
Bairns  (hould  ibcceed  to  him  as  Heirs  of  Provi(ioo  :  For  in  ef- 
feA,  this  Queftion  cannot  otherwife  be  reafonably  explicate : 
And  it  appears  to  be  the  Meaning  of  Parties. 
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U.  If  the  Fee  were  fecored  to  the  Children,  b^  an  Infeft- 
meat  to  a  Truftee  to  the  Behoof  of  the  Children  ;  if  it  be  the 
Fee  of  all  his  £(lace,  and  being  a  Merchant,  and  thereafter 
P(;ople  <K)ntrafting  with  him  as  a  Perfon  of  a  vifible  Eftate  ; 
would  the  Creditors  be  prejudged  by  fuch  Provifions  in  a  Con- 
trad,  not  public  by  Infefcment  upon  it,  or  Inhibition  I  Tie 
/ami  Cafi. 

S.  If  the  Tri^bc  fettled  by  an  Infeftmcnt,it  makes  the  Con- 
traft  public,  and  fcems  to  Wffer  the  Cafe  ;  as  no-Doubt  it  would, 
even  though  the  Children  were  not  exifting :  For  here  the 
Settlement  is  by  an  Infcftment  in  Implemeuc  of  the  Contraft. 

Provifwns  in  favours  of  Daughters. 

N.  13  Y  Contraft  of  Marriage  it  is  provided,  that  in  rcfpcft 
13  the  Eftarc  was  entailed,  the  Daughters  (hould  be 
provided,  if  there  be  one  to  50,000  Merks  ;  if  two  to  60,000 : 
Whereof  to  the  eldeft  37,000  Mcrks,  and  to  the  other,  the 
Remainder ;  to  be  paid  at  their  Age  of  fixteen  Years,  or  their 
Marriage,  ^airitur,  the  Father  having  furvivcd,  and  there 
being  two  Daughters  of  the  Marriage  at  their  Mother's  Deccafc, 
of  which  the  elder  died  not  long  after ;  long  before  the  Age  / 
foreiaid.  imo.  Will  the  younger  furviving  get  50,000^ Merks, 
.  being  now  the  only  Daughter  of  the  Marriage  ?  2A,  If  at 
leaft  Jhe  will  have  the  Portion  of  the  elder,  being  37,000 
Merks?  3//^,  If  her  Sifter's  Portion  will  accrefce  to  her  as 
neareft  of  Kin  ?  4/0,  If  the  faid  Provifions  be  conditional, 
vi%.  If  ijicy  marry,  or  attain  to  fixteen  Years  ?  5/^,  If  the 
Provifions  be  perfonal  ?  At  leaft  fo  far  as,  if  after  the  Term 
they  be  not  ailigned,  and  the  Daughters  die,  they  will  not 
tranfrait,  there  being  no  Mention  of  Heirs  ?  6tOy  The  faid 
'  Sums  not  being  due  upon  Account  of  CreJitum,  but  of  Provi- 
{ion  for  a  Livelihood,  that  they  may  be  married,  or  at  lead 
have  a  Competency  to  live  upon  ;  ^ando  dies  adit  i  Whe- 
ther after  Diflblution  of  Marriage,  or  when  they  attain 
to  the  Age  forcfaid  ?  ^ 

S.  It  is  certain,  that  thefc  Provifions  to  the  Daughters  are  not 
due  till  their  faid  A{^&or  Marriage  :  And  that  if  one  of  the  two 
die  before,  her  Portion  evaniiheth  ;  and  the  Surviver  comes 
to  be  the  only  Daughter:  For  thefc  Provifions  are  reckoned 
z&ltgata  conditionaUd^   where  the   Legatar  dyirg  before  the 

S  s  Condition 
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ConditioQ;  tlie  Legacy  eyaoifhes:  Bnt  after  cicBer  the  Age  or 
Marria^c>  the  Porttoo  U  due»  and  may  be  affigned,  and  will 
traQfiQU  to  Heirs.  And  this  refolvcs  tne  vhok  Cafe,  for  the 
Pi(Ii>lution  of  the  Fatha's  Marriage  bjr  the  Mother'^  prior 
Death  £gBifics  nothing* 

72^  mxi  TttUt  Publica^  U  tui  Latin  Guaioru. 


N*  iF  in  Law  Pupih  who 
^  be  charged  and  dene 


Pupils. 

have  neither  Villi  nor  NqIU^  maj 
denounced  i 


'  S.  Th</  ihey  have  neither  VilU  nor  Nottti  yet  they  may 
be  charged^  and  (it  may  be)  denounced ;  for  the  late  AA  of 
ParliaoKnt  frees  them  oqly  from  Caption* 


■<■«<■> 


tm^^m 


gartering. 

Al  TF  there  may  be  Quartering  for  Impofitions  laid  on  hj 
I    the  major  rart  of  the  ShirCj  though  there  were  Ground 
JP   for  the  fame  ?  ANStWiR,  Neggtwe^  Seeing  Quartering 
'  is  Rfmedium  extraordimrium  et  msHiare,  and  canpot  be  ufcd 
^  but  where  there  is  at  Law  to  warrant  the  fame  :  But  in  fuch 
Cafes,  if  there  be  any  t^lng  done  bchoovefully  for  the  Shire  j 
they  who  are  rcfraAor^  may  be  pur(bed  aSiont  mgotlorum  geji 
tor  urn  ^  before  the  Sheriff  or  other  Judicatoricsji  and  upon  De- 
creets the  o|:dinary  Execution  may  follow. 

'  S.  There  ftiould  be  no  Quartering  for  any  Caufe,  without 
an  cxprefs  Warrant  in  Law  ;  and  even  the  major  Part  of  a 
Shire  cannot  burden  the  ivbole,  without  a  Warrant  in  Law. 

^Qrumk 

M  iN  the  Cafe  of  Mr  y§bn  Baym  of  Piuairfy,  mentioned 
^  in  the  Title.    DifpofitU  cBlkta  ofUtritm  alterUu  in  IhsFor . 

D. 
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D.  The  Friends  beiog  fo  named,  that  the  mi^or  Pan  flunild 
have  Power  to  deterniiDe  ;  there  being  three  of  ten.  fa/ss. 
The  Cbancilbr^  Sir  John  Nifiitf  and  Jarbatj  Jim  qwHia'  rt^  i 
and  in  cafe  of  any  of  their  Deceafe,  Sir^^am  Brua.  tf  the 
three^#  qmbus  nm,  muft  conficut  i  Or  if  it  be  necef&r^  only 
that  there  ihould  be  a  J^trum  of  the  MeetiD^?  Ratio  dkbitai^ 
dif  His  naming  ihtec  fihe  quibus  nm,  appears  to' be  upon  that 
accoonti  became  two  might  not  agree«  ^^  It  were  hardy 
if  all  the  Friends  (hould  agree  but  one  of  the  fim  qkiSus  ncn; 
Ic  (hould  be  in  his  Power  to  evacuate  the  Defdn&'s  Will  and 
Defign.  yio^  When  a  Commiffion  ia  given  to  three  PeN 
fons  to  be)  Judges  or  Arbitrators,  they  muft  all  be  preient, 
and  yet  if  two  agree  thongh  the  third  difient ;  their  S  en- 
tedce  will  be  valid* 

If  any  of  the  J^mrUmyfim  quibui  noni  (hould  fettle  with  thft 
Heirs,  of  Defign'to  queftion  the  Defund's  Deed,    ^tiatrhtir,, 
If  he  (as  having  forfeited  his  Truft,}    ihould  be  in  the  fame 
Cafe  as  if  he  were  dead  I 

S.  In  the  Cafe  of  a  Man's  naming  ten  Friends  to  be  Gura* 
tors  to  his  Eftate,  or  for  fbme  other  Effeft :  with  Power  to  the 
major  Part  to  determine,  and  three  of  the  ten  to  be  fim  qui- 
bus  non  \  it  appears  plain  that  the  major  Part  with  the  three 
Jine  quibus  fun^  has  the  Power,  and  muft  conicnt ;  for  tins 
feems  to  be  the  Demand's  Mianing:  And  a  Commiffion  to  three 
Perfons  to  be  Judges,  wherein  two  agreeing  will  carry  the 
third,  holds  no  Parallel. 

In  one  of,  the  thrce/»f  quibus  ncn,  Ihould  falfify  his  Truft, 
lie  ihould  certainly  forfeit  any  Legacy  left  him  :  But  yet  the 
.  Troft,  as  fettled,  could  not  proceed  without  him,  tu)wevcr 
the  Lords  might  fupply  it. 

Tie  two  next  Titles^  Ratihabitio  and  Jus  llatiumi  an  Latin 
Citations. 


tttmtm 


Jura  Real f  a  in  Re  et  in  Rem. 

*'  ^^  *lURA  realia  vcl  funt  in  re  ipfa  vcl  in  rem  tantum : 
*'  jora  autem  ad  rem  intcrdum  funt  \j\  rem,  perfo- 
*^  p^lia  tantum  fcd  ad  rem  copfcqucndam,  ut  dif- 

^*  pofjtiop^s 
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**  po(ittoneS|  coDtraSos,  et  reveriiones  ubi  non  funt  rcgi*' 
'<  ftratac. 

*^  Jura  in  re  ct  tcrris  funt  ca  quae  per  fafinam  competuDC 
'^  (nulla  enim  fafina  nulla  terra)  fcilicet  jus  dominii  (vel  di- 
"  redi  vclutilis)  vulgo  fnpcrioritatis  ct  propricutis,  jus  ufns- 
**  frudus,  et  conjundae  infoedauonis,  jus  h^pothecae  feu 
*'  impignorationis,  vulgo  ^ad/etSf  viduarum  tiicns  feu  tcrtla, 
«^  curialitas  Scatiaie,  indulta  maricis  conjugibus,  fi  uxor  in 
'<  terris  fucceflbr  aut  baeres,  er  prolem  enixa  fucrit,  licet 
*'  haud  vitalis  (latim  rooriatur  :  £a  enim  jura  vi^uis  tarn  ma- 
**  rito  quam  conjugi  competunt,  exifafinis  ct  in  tcrris  in  qui- 
f*  bus  alccruter  obiit  veftitus  et  fafitus,  ut  ex  brevi  patet.  ^ 

**  Jura  autem  rcvcrfionb  et  regrcffus,  moribus  n'oftris  rc- 
**  alia  fun  ty  et  in  rem  ;  ut  adverfus  non  tantum  haercdes,  fed 
'^  fingulares  fucceflbres  ei&cacia  fint ;  idque  haud  fua  natura, 
^^  cum  re  ipfa  fint  tantum  perfonalia  pa^bi  dc  rctrovcndcndo : 
'^  Scd  monbus  noftris,  ubi  rite  regiftrata  funt^  etiam  adyer* 
*<  fus  cmptorcs,  aut  alios  fingulares  fucceflbr^  rata  ct  vali- 
*<  da  habentur ;  cum  infinuata  iis  innotcfcant,  auc  Iciri 
*'  poflunt. 

*'  Nec  minus  fervitutes  praediorum,  et  condudioncs  feu 
'^  afledationes,  jura  realia  et  in  rem  fimt,  fi  ante  vendition 
•'  ncm  poflcffio  accedac.^ 

S.  This  is  all  very  .found,  and  well  expreiled. 

Rebellion. 

N.  A  Bond  being  afllgncd  by  a  Rebel,  and  the  Aflignatioa 
'^^  nocintiuftacc  before  the  Rebellion  :  ^oiritur^.  whe- 
ther the  Affigny,  or  the  Donatar  will  be  preferred  ?  Ratio  du- 
hitandi^  That  the  Aflignation  denudes  the  Cedent  ;  and  the 
Intimation  is  notneccflary;  but  to  exchidc  another  Affigny: 
And  ti^e  Rebel  by  his  Rebellion,  does  not  tranfmir,  but  amits 
and  forfeits  any  Right  that  he  has  ;  TThich  being  in  nullsus 
hnis,  is  dimini  rfgis :  Whereas  it  cannot  be  faid  that  the 
Bond  wasm  nulUus  bonis  after  thd  Alfignation,  feeing  it  is  then 
in  bonis  ciffienarii. 

S.  An  Affignaiion  by  a  Rebel,  though  not  intimate  before 
the  Rebellion,  doth  certainly  denude  the  Grant^cr,  and  in  all 

food  Law,  fhould  be  fufiicient  to  exclude  the  Donatar,  unlefs 
e  prevent  the  Affigny  by  Diligence  and  UpUfting ;  For  Inti- 
^pw/zmIs  only  toTccurcagainft  another  Affigny ;  But,  as  we 

mak 
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make  IntimatioQ  necdlTary  to  ^0ipf^i!f/^  the  Rights  all  this  may 
be  doubted. 

Whether  the  Rebels  Goods  ought  to  he  liable  to  Cre- 
ditors ? 

N.  QEEING  bona  arc  undcrftood  deUtis  didu3is,  and  bjr  • 

»3  the  Cuflom  of  all  Nations,  when  they  are  cODfifcate 
tranfeunt  cumfua  caufa'^  aod  with  the  Burden  of  Debts  ;  what 
can  be  tbougnt  the  Rcafon  that  it  is  otherwife  with  us  ?    An- 
swERy  'Tis  thought.  That  feeing  Lands, when  they  arefbrfeit^ 
cd  cither  to  the  iCing,  or  to  the  Superior,  they  return  in  the 
fame  Manner,  //  ut  optima  maxima  as  they  were  given,  that 
Condition  being  implied  in  all  Rights  ot  Lands^   That  the 
Vaflal  (hould  be  faithful  and  loyal :  It  has  been  thought,  but 
upon  Miftake,  That  Moveables,  and  other  perfonal  Eftate 
(hould  be  confifcate  in  the  fame  Manner,  without  refpeA  to 
Debts  ;  whereas  there   is  dijpar  ratio  ;  Lands,  as  faid  is,  be- 
ing given  to  the  Spperior  with  that  Quality  :  Whereas  per- 
fonal Intereifts  are  umnly  allodial,  and  ought  to  be  forthcor 
.  ming  to  Creditors :   Who,  though  they  have  not  a  Right  to 
the  fame  ;  yet  have  that  Intercft,  that  they  are  the  Subjed 
of  Execution :  And  it  appears  to  be  unjuft,  and   to  obftrud 
Trade,  if  it  ftiould  be  otherwife. 

S.  The  Author  fays  well,  That  the  Efchcat,  being  of  the 
umverjitas  mobilium,  fhould,  tranfin  cum  oturt  &itorum. 
And  indeed  there  is  the  fame  Reafon  in  the  Forfeiture  of 
Lands  and  Heritages ;  for  they  arc  abfolutely  the  Proprietor'St 
Dotwithftanding  of  the  Author's  alledged  Difparity  :  But  the 
Rigour  has  introduced  an  ill  Maxim,  That  the  Fijk  pays  no 
Dibt. 

Recognition. 

N.  T    ANDS  being  wadfet  for  a  Sum,  far  below  the  Value 

JLi  of  the  Half,  with  a  Back-tack,    ^aeritur,  If  there 

be  Ground  for  Recognition,  if  the   Land  hold  ward  ?  Ratio 

dubitandi,  The  whole  Lands  are  Wadfet. 

> 

S.  Ricpgnitim  is  a  feudal  Delinquency  and  Forfeiture  in- 
curred by  the  Vaflal  in  Ward  lands,  when  he  annakies  the 
greater  Half  of  his  Feu,  without  Confcnt  of  the  Superior: 

But 
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But  thoQgb  he  wadfct  the  whole  for  a  &Qm  below  the  Hilf, 
the  Lands  will  not  recogoofce.  And  it  is  alfo  thought,  That 
a  liferent  Infeftment,  not  valuable  above  the  Hair,  cannot 
be  a  Ground  of  Recognition.  But  in  ftrid  Law  and  Reafod, 
any  Alienatioo,  though  for  a  fmall  Sum  under  ReveHion,  or 
in  Liferent ;  if  the  Vaflal  do  wholly  make  over  his  Poflcffion, 
though  for  a  Time  only,  (hould  make  the  Lands  recognofce ; 
for  by  his  being  out  of  PofleiRon,  he  renders  himfelf  incapable 
to  ferve  his  Superior,  which  is  indeed  a  Delinquency,  accord- 
ing to  iht /mdal  Law. 

K  If  Infcftmcnts  of  Warrandice  be  Ground  of  Recogni- 
tion I 

•  S.  iNFEFTMskTS  of  Warrandice  can  be  no  Gi-ound  of 
Recognition,  nnlefs,  and  until  the  Diftrefs  and  Warrandice 
take  Effedt,  and  that  for  more  than  the  Half. 

M  A  Vaflal  holding  ward,  giveth  4  Qiarter  to  his  Subvaf. 
h\y  or  his  fingular  Succeflbr  upon  Refignaiion,  with  a  Nevoia- 
ttats.  Quairifttr,  If  the  Ntvfdamus  will  import  a  Recognition  I 

5.  If  the  Rcfigner  had  no  Right,  but  that  this  Novodamtts 
be  truly  a  new  Feu,  it  (hould  import  Recognition :  But  feeing 
it  is  only  intended  to  clear  the  Subvaflal's  former  Right  and 
PoflcfTion,  it  (hould  not  be  (o  far  ftretched. 

iV.  A  Gift  of  Recognition  being  given  of  certain  Lands, 
whereupon  the  Donaior  is  infcft  ;  and  thereafter  -another 
Gift  being  given  of  the  fame,  in  favours  of  another  Pedbn, 
who  is  alfo  infeft  after  the  former  Donator,  but  preveens  by 
obtaining  a  Declarator  upon  bis  Gift ;  the  former  not  being 
declared:  ^aeritur^  Which  of  the  Donators  will- be  pre- 
ferred ?  Ratto  dubitandi.  That  the  firfl  Infeftmcnt  fcems  to  be 
preferable,  the  Superior  being  thereby  denuded  :  And  on  the 
other  part,  when  Cafualties  and  Efcheats  are  difponedi 
which  falUjr  diHao  (as  the  Cafe  of  Efcheatsby  Horning)  there 
is  pp  confummate  Right  before  Declarator. 

S.  When  iHcre  are  two  Gifts  of  Recognition  of  the  fame 
l^nds,  and  the  firft  Donator  is  firft  inteft,  but  the  fecond 
obtains  the  firft.  Declarator  ;  I  would  prefer  the  firft  Donator 
<irft  infeft  5  for  thereby  the  Superior,  the  Grantcr  of  the 
Gifts,  is  fully  denuded.    And  though  that  the  firft  Declarator  ' 

of 
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of  an  Efcbeat  prefers  to  a  prior  Oooator;  that  U  onl/becaufty 
That  with  us,  Uifts  of  £(cheat  are  reckoned  as  Steps  rf  DUt- 
gence,  and^ there  is  no  Infefcmeot  in  the  Cafe. 

'  N.  Whether  an  apparent  Heir  if  he  difponej,  and  Infefif- 
ment  follow,  the  Lands  will  recognofce  i  Ratio  JuHtmuS^ 
^odnuUum  eft,  mlltm  fortltur  ^e^hrni-:  And  not  being 
inSeft  he  cannot  give  any  effectual  KjgbL  '  ' 

5.  Though  an  apparent  Heir  of  Ward-lands  difpone,  and 
Infeftment  follow ;  yet  there  ihoold  be  no  Recognition,  the 
Difpoficion  being  null :  And  yet  upon  the  apparent.  Heir^ 
AfteMnfeftment  this  Oifpofition  would  convalcfce :  In^hich 
Cafe,  it  is  though t»  it  might  be  a  Ground  of  Recognition: 
But  thongb  the  apparent  m^ir  fecit  aUoditife  erat ;  yet  iince 
he  was  not  then  VaOail,  there  could  oe  no  Reco^ition  until 
the  Event;  and  the  Superior's  Entering  of  the  Difponer  to 
be  his  VafTal,  fliould  not  be  thought  a  Difpenfii^  with  the 
Alienation ;  but  rather  done  on.pur})ore  to  make  the  Recog- 
nition  take  Effcdl.  .      •* 

iVL  MikoRsi  difponink  Ward^Iands :  ^aritur,  If  they^ 
may  be  reponed  againft  llecognition  ?,  Ratio  ifuUtandi,  Tbey 
ought  not  to  be  reponed  againft  deliSa^  after  they  are  fuberes 
et  doU  capaces  .•  And  fuch  Deeds  importing  Recognition,  are 
critmm  et  deti^a  feudaUa. 

S.  Though  it  be  a  deSffutn,  for  a  Minor  to  difpone  Ward- 
lands,  whereby  tliey  may  recognofce ;  yet  bein^  only  de^ 
USitm  feudale,  which  the  Minor  falls  into  by  Facutty,  or  In- 
Mdvertemy^  he  ought  to  be  reponed. 

jy.  A  Perfon  being  infefi  in  Wardflands,  with  a  Faculty 
and  Power  to  the  Diiponer  to  redeem  and  difpone  upon  Pay- 
ment of  a  Penny :  Q^iariftir,  If  the  Difponer  make  Ulc  of  that 
Power  arid  do<)ifpQnc,  and  if  an  Infeftment  without  Coofent 
of  the  Superior  be  taken, .  whether  there  be  locus  recogmtiomf 
Ratio  dubitandiy  That  he  is  not  Vailal ;  an(j  the  Superior  has 
not  confented  that  be  (hould  hjave,  and  ufe  that  Power. 

S.  If  this  Infeftment  with  Power  to  redeem  and  difpone  was 
ijpon  Refignation,  the  Superior  that  confented  to  that  Faculty 
ihouVd  blame  himfclf,  unlefs  it  were  only  a  Faculty  to  redeem.; 
for  then  it  did  but  re  inflate  the  Vaflal  r    But  if  the  Faculty 

rcfcrvcd, 
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rrferved,  was  to  redeem  aod  difpone  de  fwvo,  the  Superiof's 
Confeot  leaves  do  Place  for  RecogiutioD. 

N.  Lands  holden  ward,  being  wadfet  for  a  Sum  far 
beneath  the  Value  of  the  Lands  with  a  Back-tack :  ^uerimr. 
If  there  be  place  for  Recognition*  feeing  it  is  intended  only, 
that  the  Creditor  -flioDld  be  fecnred,  and  the  Backtack-duty  is 
within  the  Half  of  the  Rent  i  Answer,  It  is  thought,  not- 
withftandingy  that  there  is  Ground  for  Recognitiou ;  feeing 
the  whole  Property  is  difponed,  and  the  Vaflafhas  only  a  Su- 
periority,  and  is  a  Tenant  only  of  the  Property?  And  be- 
fide,  the  Superior  has  that  Prejudice,  that  if  his  Vallal  be 
Year  add  Day  at  the  Horn,  the  Liferent  of  the  Property  will 
not  belong  to  him,  bat  only  the  Liferent  of  what  is  payable 
to  his  Va&l  by  the  Wadfetter,  by  the  reddendo  of  the  Wad- 
fet-right :  And  the  Liferent  of  the  Backtack  will  fall  to 
the  King,  and  the  Vaflal  may  thereafter  difcharge  both  the 
Back*  tack  and  the  Revcrfion  \  fo  that  the  Sub-vaiTal  would 
have  Right  -to  the  hail  Property  without  the  Superior's  Con* 
fent. 

S.  This  Queftion  was  confidcrcd  above.  If  a  Wadfet  for 
a  fmall  Sum  far  beUm  the  Fdue  of  the  Half  nmth  a  Back-lick, 
be  a  Ground  of  Bjscogmtioh  ?  And  de  praxi,  we  find  not. 
The  Author  fays,  the  whole  Property  is  difponed,  and  the 
Difponer  hath  only  a  Superiority,  and  a  Back-tack :  But  this 
Back-tack  is  truly  fuch,  as  repones  him  to  the  better  Half  of 
his  Rents.  If  the  Difponer  be  Year  and  Day  at  the  Horn, 
the  Author  thinks,  that  the  Superior  will  only  get  the  Liferent 
of  the  Wadfetter's  reddendo  i  and.  That  the  Liferent  of  the 
Back-tack  would  fall  to  the  King.  But  it  is  more  probable, 
that  the  Difponer's  whole  Liferent  would  fail  co  the  Superior, 
with  the  Burden  of  the  Backtack-duty.  But,  if  the  Difponer 
ihouid  afterwards  difcharge  the  Back-tack  aqd  (he  Revcmon  ; 
it  would  indeed  be  a  new  Alienation,  and  make  a  clear  Ground 
of  Recognicion : ,  However,  the  Author,  in  the  Rigour  of 
the  feudal  Law,  as  hath  been  faid,  is  in  the  Right. 

Redemption  Heritable  or  Moveable. 

N.  J^tuer.  f  F  Lands  being  redeemable,  and  an  Order  ufed, 

''  will  the  Sum  conligned  belong  to  the  Heir  or 

Executor  ?    Bjitio  dubkandi,  Surrogatutn  fE^it  naturam  fur^ 

rogati', 


Rsfolved  and  Anpwered.  329 

YfigaA  ;  and  the  Defanft  iotended  that  the  faid  Sam  fliould  be 
heritable,  being  fixed  upon  Land;  and  the  Debtor  had  no 
Power  to  alter  the  Defun<%'s  Intention  as  to  the  Condition  of 
my  Part  of  his  Eftate.  It  is  otherwife,  when  the  fame  is  con* 
finned  in  Obedience  to  a  Premonition  at  the  Inftancc'ofa 
c!reditor.    Vide  Execntry,  ^tuuji.  2.  in  litera  £. 

If  a  Declarator  of  Redemption  doth  denude  the  Wadfet- 
ter,  fo  that  the  Superior,  without  any  farther  Deed,  either 
of  Renunciation  or  Kefignation^  may  infeft  the  Granter  or  a 
Wadfet? 

If  the  Superior  has  received  the  Wadfetter,  and  has  given 
him  a  Charter,  bearing'  the  Lands  to  be  redeemable ;  will 
he  be  obliged  upon  Redemption^  to  re-enter  the  Granter  with* 
ontaRegrefs?  Ratio  dtmtandi,  That  the  Grantiug  of  the 
Charter  with  that  Quality,  feems  to  import  a  Regrefs.  An- 
swer, It  is  tboucrht,  lliat  it  does  not  import  a  Reerefs;  it 
bein^  a  ProviGon  Detwixt  the  Parties,  and  to  be  underftood' 
civikter,  that  the  Superior  ihould  not  be  obliged  to  re-enter 
the  Debtor,  being  once  dentaded,  but  upon  fuch  Terms  as  he 
fhall  think  fit,  otherwife  there  ihould  be  no  Ufe  for  Letters 

of  Regrefs. 

> 

S.  When  an  Order  is  ufed  for  Redeeming  of  Lands,  the 
Sum  convened  will  belong  to  the  Heir  of  the  Wadfetter, 
until  the  Order  be  declared,  and  the  Wadfet  renounced.  ^  h  is 
true,  if  the  Wadfetter  (hould  require,  then  he  lofes  his  heritable 
R^ht,  and  makes  thc^  Sum  movefable  :  But  this  is  by  virtue 
oflhe  Requifition,,  and  may  alfo,  ai  is  moft  ordinary,  be  pro- 
vided again  ft. 

A  Declarator  of  Redemption  denudes  the  Wadfetter,  and 
^the  Wadfet  being  held  of  the  Superior,  he  (hould  be  called 
in  the  Declarator:  But  though  he  were  not  called,  he  might, 
upon  the  Wadfcttcr's  Renunciation  or  Refignation,  vandly 
re-infeft :  But  if  he  Ihould  rcfufe,  a  Decreet  or  Regrefs  will 
be  necdfuL  Yet  if  the  Reverfion  be  incorporate  in  the  Wad- 
fetter's  Infcftmcut,  granted  by  the  Superior;  it  may  be 
thought.  That  the  Wadfettcr's  Renunciation  doth  re-inftatc 
the  Granter  and  his  Vaflal,  fmce  it  extinguifties  the  Wadfet- 
ter's  Right.  And  in  effe^ft,  where  a  Reverfion  is  incorporated, 
and  fo  confcnted  unto  by  the  Superior.;  a  Regrefs  from  the 
Superior  is  fuperfluous :  For,  the  Superior's  Confent  to  the 
Reverfion,  can  import  no  lefs,  than*  that  upon  Payment  to 
the  Wadfetter,  and  his  Renunciaiion;  the  Giantcr  Uiouldbe 
in  his  owu  Place. 

T  t  Order 
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Order  of  Rfdcmptm. 

iV,  A  N  Order  of  Rcdcmpiioo  bciDg  ufcd,  may  the  Ufcr 
Jl\,  pats  from  the  fame,  the  other  Party  being  uuwilliug? 
An  Order  of  Redomption  being  begun  by  PrcxBonition,  ac 
a  certain  Hme  to  receive  the  Money  contained  in  ihc  Kevcr- 
Con,  and  before  the  Term,  the  Perfoo  premonifhing  beiqg 
deceafcJ :  ^tutritur^  If  his  Heir,  being  ferved  before  the 
Time,  «may  profecuie  and  complete  the  Order  by  Configna- 
lion  i  Ratio  duiitatidi,  Premonition  may  Teem  to  be  perfoual : 
And  t  contra;  the  Heir  is  eademperfcm ;  fo  that  the  Premo^ 
oifhed  is  not  concef ned^  ^whether  he  receive  the  Money  Aroxa 
the  Peribn  himfelf,  or  hU  Reprefeotauves. 

Sb  Ir  a  Man  ufe  an  Order  of  Redemptions  it  feems  it  may 
be  pad  from  at  his  Pleafure,  even  though  it  had  been  ac- 
cepted ;  For  this  Order  is  but  an  Offer  :  from  wbicb^  thoqg^ 
accepted,  the  Offerer  may  refile. 

A  Debtor  prcmonifliing  to  receive  the  Money  at  a  certain 
Day,  but  dying  before  the  Day  come,  bis  Heir  entering,  may 
profecote  the  Premonition,  /  and  complete  the  Order :  f*or 
though  the  Procuratory  of  Premonition  would  have  died  widi 
the  Debtor ;  yet  the  Premonition  beiog  made^^  no  Doubt^ 
tranfu  ad  haredetn. 

RcduSliw. 

N.  WJ^^^  *  Right  is  rcAuctd  ex capite  fftiHorisitttUij, 
VV  or  Circamvention,  or  upon  any  other  Ground,  fo 
that  the  Infcftment  whereby  the  Difponer  was  dif-fafcd  is  taken 
away :  ^^Orkur^  Jf  the  Difponer  muft  be  re-fafed  ?  Bmuo 
dubitandifFiffiotte  juris,  by  the  Reduflion  he  is  reponed,  a$  if 
he  had  not  been  dif-fafed.  And  on  the  other  pirtydjf^a/hfa 
being  fa£H  ;  quod  faffum  eft,  fieri  mfsdium  mn  poteJL  And 
when  \Vadfcts  are  redeemed,  albeit  the  Right  be  loofed  and 
extinft  by  a  Decreet  equivalent  to  a  Redudion,  yet  the  Re- 
deemer muft  be  rc-fafcd. 

After  Redemption,  what  way  (honld  the  Redeemer  be 
re-feafed  i  Whether  upon  the  Refignation  of  the  Party  infeft 
upon  the  Wadfct ;  or  what  other  way?  Answer,  Wadfets 
were  of  old  granted  upon  Reverfions  not  contained  in  the 
Body  of  the  Right,  and  then  the  Difponer  was  in  ufe  to  get  a 

Regrefs, 


mm 
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Regrefsy  whereupon  the  Superior  did  re-euter  him  i  But  dox^ 
the  Reverfion  being  it>  the  Body  of  ihc  Rigbc,  the  Difponer 
is  in  che^&me  Cafe,  as  if  he  h^^d  a  Regrefs  and  fliould  be  infeft 
in  the  fame  Manner :  Tlie  Wadfetter  being^  denu4cd  by  th^ 
Decreet,  he  has  no  Right  in  hjs  Pcjrfon  to  rclign  ;  and  tbcrc- 
fbre  it  is  thought,  that  the  faiiic  Cpurfe  (hotiloDe  taken,  boti^, 
in  the  Cafe orRedeniption^and ReduAions^  as forn^erijTj  when 
Regrcflcs  were  iaTufe. 

S.  Whkn  a  Right  is  reduced  on  the  Head  of  Mmritv^ 
QirQimnmmm^  or  any  other  Ground,  tlie  Saiine  thereon  falls 
with  it ;  fo  that  the  Reducer  needs  not  be  re-fafcd^  fince  the 
Difpofition  and  Safine,  whereby  he  was  diC-fafed  are  cxtinif, 
and  evaniiKcd«  And  the  Cafe  differs  from  that  of  z  DeclarAtor 
(^f  Kcdeniftion ;  b^caufe  the  Redudion  reduces,  ianjuam  ab 
vntio^  which  the  Declarator  does  not. 

The  Author  repeats  the  Qucftion,  What  way,  upon  Re- 
derapcion  and  Declarator,  the  Redeemer  (hould  be  re-fafed, 
audyJiy/  well,  That  when  the  Reverfion  is  in  the  Body  of  the 
Right,  and  fe  confented  unto  by  the  Superior,  there  is  no 
need  of  a  Regrefs ;  but  the  Superior  (bould  be  called  and 
deeernefl  in  the  Declarator :  And  it  may  be  thoi^ht,  that  a 
firople  Renunciation  regiftered,  is  enough  to  repone  the  Per-  , 
fen  redeeming ;  for  the  Superior  can  never  difown,  more 
than  if  the  Wadfet  had  not  oeen  granted,  finpe  now  it  is  out» 
quit  and  renoonced. 

Redudion  Ex  capite  Fraudis- 

M  T  F  a  ReduAion  be  purfued  of  a  Right  as  fraudulent^  may 
1  not  the  Defender  alledge,  that  the  Difponer  had  bona, 
either  Moveables  or  others  equivalent  to  the  debt»  which  may 
fatisfy  the  fame;  and  oiFer  to  fatisfy  the  Purfuer  upon  au 
Affignaiipn  of  the  Debt  due  to  him  ;  to  the  cffcA  he  may 
have  ^lecourfc  againft  the  faid  other  Eftateof  his  Author? 
Answer,  It  is  thought,  the  faid  Defences  wx^uld  bereicvant# 
and  Aifignations  could  not  be  denied* 

S,  If  the  Drfender  in  fuch  a  Reduflien  (hould  cither  prove 
the  Difponer  had  fufficient  Eftate,  aliunde  to  pay  the  Reducer, 
or  (hould  offer  hirafclf  to  pay  the  Reducer^  on  an  Afligna- 
tion  to  his  Debt :  Neither  could  be  rcfufed,  for  here  all 
Fraud  is  purged* 

Jtfeft$mm 
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Infeftment  after  ReduSion. 

N.  A  Person  having  difponed  Laods  and  refigned,  and 
jr\  being  to  diveftcd  by  Charter  and  Safioe,  if  he  fliould 
thereafter  reduce  the  faid  Right;  ^naritur^  What  way  he 
fhall  be  re-fafed,  feeing  the  Right  was  not  jus  nuUuni  fed 
amuUandum ;  ^  and  the  SaCne  and  Reilgnation  that  divefts  is 
faHum  quod  foteji  fieri  infeSum  f 

S.  A  Perlbn,  though  totally  denuded  bv  Refignation  and 
Safine }  yet  if  he  reduce  the  Rights  made  by  him  umquam  ab 
initio,  needs  not  be  re«fafed:  For  though  the  faStum  of  the 
Refignation  and  Safine,  wm  poteft  fieri  iffedum;  yet  when 
declared  null  in  Law  it  is  tanquam  ufeSutn  ;  and  there  feems 
nothing  wanting,  but  fome  proper  Record  to  notify  the 
Redudion. 

ReduSfion  Ex  capite  Metus. 

N.  ^ar.  T  F  Rights  being  made  dolo  vet  metu,  aBd  npon 
^  thefe  Heads  or  ex  a^e  ledi  being  redudble ;' 
and  fuch  Adions  being  in  rem,  a  fingular  Succeftor  acquiring 
a  Right  from  the  Perfon  liable  to  fuch  Aftions,  mil  he  be  in 
the  (ame  Cafe  as  Perfons  acquiring  from  Confidents?  Rati^ 
dubitandif  AAs  of  Parliament  arc  JlriSi  juris,  and  cannot  be 

extended. 

*      » . 

S.  A  Right  being  reducible^  ejc  capita  leffi,  out  doli,  out 
metus:  This  Reduoion  may  be  intended  ajp;ainft;  and  will 
zfkA  a  fingular  Succeflbr :  For  here,  refikuo  jure  danns, 
refolvitur  jus  accipientis :  And  this  finjgular  Succeflbr  is  not  in 
the  Cafe  of  an  Acquirer  from  a  Confident^  againft  whom,  by 
the  A&  of  Parliament,  Redudion  in  Defraud  doth  not  militate, 
as  againft  the  Confident.^ 

Note,  That  in  the  civil  Law,  there  was  a  DiftirUHon  betwixt 
the  Cafe  of  Dolus  and  that  of  Metus,  as  to  a  Jingular 
Succeffor  \  for  only  aftio  metus  caufa  was  in  rem  fcripta. 


Reduction 
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Redu3ion  i^n  Minority. 

N.  TF  Interlocators  in  jure  againft  Minors  may  be  reduced 
''  ex  capUe  ndmris  ittatis  and  LaefioD  ?  Answer,  NegO' 
the;  Seeing  Minors  cannot  be  reftored,  but  where  either 
there  is  capiio  by  the  Deed  of  another  to  their  Prejudice;  or 
by  their  own  Deed,  through  their  Facility ;  or  where  there 
is  an  Omiflion  of  Defences  :  But  where  Defences  are  not 
omitted,  and  being  propoded  and  advifed  are  repelled  as  not' 
relevant,  the  Intenocutor,  which  is  the  Deed  of  the  Judge^ 
cannot  be  reduced  but  upon  Iniquity. 

S.  It  is  thought.  That  an  Interlocutor  in  jure  againft  a 
Minor,  where  there  is  no  Defence  omitted;  but  proponed, 
advifed  and  repelled,  cannot  be  reduced  upon  Minority  and 
Lefion,  becaufe  it'is  the  Deed  of  the  Judge.  But,  what  if  the 
Interlocutor  was  pronounced  by  an  inferior  Judge,  it  were 
hard  not  to  reftore  the  Minor  as  lefcd;  and  it  hath  happened 
cven^  before  the  Lords,  That  an  Alledgeance  hath  been  at  firft 
repe^ed;  and  that  yet  afterwards,  when  better  explained  and 
enforced,  it  appeared  fiitisfyin^  even  to  the  Lords  Convidion« 
In  which,  Cafe  it  feems  the  Minor's  Lefion  (hould  be  more 
r^rded  (for  this  is  material  Juilice)  than  the  Pretence  of  the 
autoriias  ret  judicata ,  which  Ibould  not,  in  any  Cafe,  prepon- 
derate  to  material  Juftice:  But  where  the  Minor  is  lefed  by 
the  Interlocutor  of  an  inferior  Judge,  he  hath  a  Remedy  by 
Reduction;   and  in  the  Omiifion  thereof  confifts  his  Lefion. 

Reduiiion  Ex  capite  LccSti. 

N.  A  Fathbr  having  acquired  a  Right  to  his  cldcfl  Son, 
l\  of  certain^Lands,  reierving  his  own  Liferent,  and  a 
Power  to  difpone  etiam  in  articuio  mortis.*  And  thereafter 
having  on  Death-bed  made  ufe  of  the  faid  Faculty,  and  dif- 
pooed  the  faid  Lands  to  a  fecond  Son,  ^seritur^  If  the  faid 
Ri^ht  may  be  queftioned  by  ReduAion  ex  capite  k&i,  as 
being  made  in  prejudice  of  the  Heir?  Ratie  dubitandt^  That 
the  laid  Difponer  could  not  do  any  Deed  then^  in  prejudice  of 
his  Heir;  and  on  the  other  part,  that  the  eldeft  Son,  having 
accepted  the  faid  Right  with  the  faid  Provifion,  cannot 
qucftion  the  fame.    2J0,  The  Heir  is  not  in  this  Cafe  to  be 

coofidered 
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confidcred  as  Heir,  bat  as  qujlibet ;  feeing  he  is  not  in  the 
Cafe  of  an  Heir  fucceediag  in  a  Right  as  Heir,  feeing  the 
Rjght  was  not  in  the  Perfon  of  his  Father  ;  and  he  himfelf 
was  Fiar  with  the  .Qgaliiy  forcfaid,  3/io,  The  Lav)  (f  the 
Mqfefty  is  only  in  the  Cafe  of  Rights  granted  to  a  Perfon  and 
his  Heirs  fihiply ;  and  the  Reafon  of  the  Law  is  exprefs^  that 
the  Defunft,  when  he  was  in  Health  ha^ng  had  no  Thonghc 
to  difpofe  of  his  Heritage,  when  he  grants  Rights  on  Death- 
bed of  the  fame/  is  preliimed  to  have  been  impofed  upon,  or 
that  the  fatd  Rights  on  Death-bed  were  elicitc,  or  granted  by 
him  m  dcUrio  et  fervore  paffimsinftamb  .•  Whereas  the  faid 
Faculty,  being  reverfed  in  the  Right,  argues  the  Father's  In- 
tention ab.  imtio  if  he  (hould  think  fit  even  then  eturni  in 
articulOf  being  fedaiiartimif  Neverthelefs  the  faid  Right  was 
reduced. 

S.  When  a  Man  acqoires,  or  by  himfelf  difpones  (for 
fermie  eft)  the  Rights  of  certain  Lands  to  his  eldeft  Son^  re- 
ierving  his  own  Liferent  and  a  Power,  to  difpone  eHam  m  ar^ 
^culo  mortis '^  the  Author  inclines  to  think  that  he  may  exerts 
this  Faculty  on  Death-bed  to  the  Prejudice  of  his  eldeft  Son  : 
But  the  Lords  judly  found  otherwife,  the  Refervation  in  this 
Cafe  againd  his  apparent  Heir  being  againft  Law,  et  nemo 
foteft  Prtrj'ukre  ne  leges  in  fm  teftamento  valetrnt .-  But  if  a 
Man  uiould  difpone  to  a  Stranger  with  the  like  Power  rcfer- 
ved,  he  might  then  freely  exerce  it  on  Death-bed  j  becanfe 
the  Heir's  ^ntereft  is  here  cot  oiF  by  the  firft  Difpofition  in 
liege  pauftiei  and  the  Receiver  of  that  Difpofition  cannot 
quarrel  the  Condition  thereof :  And  farther,  it  is  thought, 
that  though  the  apparent  Heir  (hould  acquire  from  the  Re- 
ceiver of  the  fsiid  Difpofition  ;  ydt  the  Condition  of  it  would, 
even  in  that  Gale  afiefi  him  :  Becaufe  here  be  cannot  difown 
the  Condition  of  his  Authpr's  Right. 

A  meer  Cafe  hath  alfo  occurred ;  Where  a  Man  in  hia 
lit^e  pauftic  difpones  to  a  Siraugcr,  with  the  faid  Rcfervation  ; 
tnz.  Of  a  Power  to  revoke,  and  of  new  difpone  etiam  m 
leSo:  And  this  Man  afterwards  fickening,  and  being  in  ledo^ 
revokes,  and  theu  difpones  to  another,  in  pixjudtce  of  bis 
Heir ;  which  the  Lords  fuftaincd :  Yet  it  was  thought,  That 
by  the  Revocation  on  Deatb-bed,  the  apparent  Heir's  Right 
revived,  and  fo  became  a  B^  to  the  fecond  Difpofition.  But 
feeing  he  might  have  difponed  de  ncrpo  on  Death  bed,  and 
that  the  fame  would  have  held,  notwichAanding  of  the  implied 
Jlcyocation  ;  it  fccms  to  b^  well  enough  judged  :  For  other- 
wife 
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V 

Wife  that  Faculty,  vhich  cannor  1>c  excrced  without  a  tacit 
RevocatioQ^  flioald  be  quite  fruftrace. 

Re-entry  after  Redemption. 

N.  IF  Wadfet  Lands  be  holdeo  of  the  Superior,  jind  the 
^  Rcver&oa  be  cootaiaed  in  the  Cturter ;  if  the  laid 
Reverfion  be  not  equivalent  to  a  Regrcfsj  iu  refpeft  of  xbt 
Superior's  Confcnt to  the  fame?  And  what  way  the  Vaflkl* 
may  be  ro^eotered  upon  the  Redemptiopy  eipedally  if  the 
Creditor  be  dead }  and  his  apparent  Heir  will  not  grant  a  Re-» 
Dundation,  and  cannot  rcUgn  ?  Answxr,  T^  Superior 
may  he  urged  to  grant  a  Charter,  makine  Nfentioo  of  the 
Wadfcty  Rttiemption  and  Declarator,  and  by  Law,  That  he 
is  liable  to  re-enter,  the  Vaflal  having  redeemed. 

S.  The  Cafe  here,  is  jud  what  is  above  relbUed ;  That  a 
Revcrilon  incorporated  with  the  Superior's  Confenti  implies 
a  Regrcis :  And  though  the  apparent  Heir  of  the  Wa^etter 
fhould  refufe  to  grant  a  Renunciation  ;  yet  a  Declarator  will 
fopply  it. 

The'  next  Title,  Regalia,  is  but  a  few  CitatiofU. 

Regality. 

A''.  I F  Rights  of  Regality  imply  and  import  a  Right  to 
-^  Efchcats-  upon  Horning,  albeit  they  be  not  exprefs 
thcreaDciiL?  Jtatb  duUtaruli,  It  is  the  common  Opinion^ 
That  they  are  implied.  Ex  adver/o,  Gifts  of  Efchcat  upon 
Rebellion  are  inter  maxifna  regalia^  and  Rigbts  of  the  fame 
are  firiCli  juris,  ido,  All  Letters  of  Horning  bear.  That 
the  Reber$  Goods  (hou)d  be  Efcheat,  and  brought  in  for  his 
Majefty's  Ufe.  3/io,  Regalities  beings  Privileges  of  Jurif- 
diftion,  and  Exemption  from  the  ordinary  Courts  of  Shires 
and  Jodices,  carry  only  fuch  Efcheats  as  are  incident  to  Jurif- 
didioh ;  as  Mul6ls  and  Fines  of  Perfons  unlawcd,  or  fentenced 
in  Courts  of  Regality.  4^0,  Declarator  of  Efcheats  cannot 
be  purfucd  before  Rdgality-Courrs,  but  only  before  the  Seilion. 
Sto,  In  other  Cafes  of  Efcheats,  upon  account  of  Crimes 
or  deMa;    as  for  Theft,  Slaughter,  Wc.  ilie  Crime  is. not 

a^ainft 
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a£;ainft  the  Kine  direftly,  but  conrequeDtiaUy,  as  concerned  in 
t&e  Lioft  of  a  Subjed :  But  Rebellion  on  Horning  is  diredly 
againft  the  King.  It  wiU  be  fit  to  fee  the  Right  of  an  ancient 
Regality.  * 

Suppose  that  the  Lord  of  Regality  has  Ri^ht  to  the  Ef- 
chcat  upon  Hornine;  will  he  have  Right  only  to  fach  Move- 
ables as  are  within  nis  own  Territory ;  or  to  all  the  Rebel's 
Moveables;  even  fuch  as  are  within  the  Regalities  of  others? 
.  If  a  Right  of  Regality  mav  be  granted,  not  only  for  Lands 
holden  of  the  King,  but  for  luch  as  hold  of  other  Superion? 
Tljaio  dubitcmdi,  liiat  the  King  being  the  Fountain  of  all  Ja- 
rifdiftion,  in  whatfoever  Lands  or  Bounds,  whether  they  hold 
immediately  of  himfelf  or  not,  may  delegate  and  give  that 
Jurifdidion  to  whom  he  pleafes,  whether  the  Lands  hold  of 
himfelf  or  not.  And  on  the  other  part,  the  faid  Jurifdidion 
beine  annexed  to  the  Lands,  and  given  intuitu  of  the  fame ; 
it  is  hardy  that  a  Vaflal  ihould  be  above  his  Sujperior ;  and  his 
Superior  being,  it  may  be.  Baron,  a  Right  ot  Barony-Jnrif- 
didion  cannot  be  given  in  eadem  iaroma ;  and  far  lels  of  a 
higher  Jurifdidion.  And  no  Right  can  be  given  to  a  VaJjal 
in  relation  to  his  Lands,  but  fuch  as  would  pertain  to  his  So- 
perior,  if  the  Lands  come  in  his  Hands  by  Non-entry,  or  o- 
therwife :  And  the  Ri^ht  of  Regality,  which  did  never  per- 
tain to  the  Superior  himfelf,  cannot  come  in  his  Hands  by 
Non-Atry,  or  otlicrwife. 

S.  It  is  commonly  thought.  That  ^Bjsgdity  doth  imply  and 
import  a  Right  to  Efcheats  upon  Horning :  And  the  Reafon* 
ing  in  the  Contrary,  is  more  fubtil  than  foUd  i  except  that 
Reealities  in  effed  mould  not  only  be  reftrained,  but  totally 
difcnarged. 

The  Lord  of  Rcgalitv  having  Right  to  an  Efcbeat  upon 
Homing,  will  have  Rignt  to  all  the  Rebel's  Moveables,  tho* 
without  his  Regality:  For  moHlia  fcguuntur  ferfomm. 

If  a  Right  of  Regality  fliould  be  granted,  not  only  for 
Lands  ho^en  of  the  King  the  Granter;  but  for  fuch  as  hold 
of  another  Superior :  It  h  thought,  this  would  be  held  for  an 
abfurd Novelty :  For  it  is  but  too  much.  That  Regalities  (hould 
be  granted,  even  for  the  Receiver's  own  Lands  holden  of  the 
Sovereign. 
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Writs  regijlratey  that  cannot  he  found  in  the  R^- 

iV.  f  P  it  be  evident  that  a  Writ  was  put  in  the  Regifter,  and 
*  yet  canrfot  be  found,  neither  prindpal  nor  booked;; 
Whca  Kerne  djr 

S.  The  bfeft  Remedy  would  be,  a  Law  in  that  Behalf;  and 
the  Cafe  well  defcrves  it. 


Regi/iratio* 


€€ 


2V1  A  PUD  no8  inftrumenta,  aut  Jiterae  rcgiftrari  dicuni. 
•**  tur,  cum  referuntur  in  regeftum  five  librum  public 
"  corum,  vel  aftorum  vel  monumentorum.  Regiftratio  au- 
''  tern  celebratur  duobus  modtS|  et  ad  diverfo&  fines  et  eiFc&us, 
Ubi   enira    inftrumentum  five  (implex  et  /uLovoTrhivfov^ 

obligatio  fcilicet  aut  chirographum  aut  difpofitio;  auc 
^^  ^irjTKivfoY  contraAus  fcilicet  inter  duos  aut  plures,  in  librum 
*'  aAorum  refcrtur;  et  plcrumquc  fit  ut  vim  ei  inftar  fcntcn- 
^'  tiae  obtineat,  et  executionem  paratam,  virxute  claufulae 
"  executivae  et  regiftrationis  (ut  vocant)  in  omnibus  fere  in* 
**  ftrumentis  folenuibusy  <ifti8  aut  fimilibus  verbis,  viz.  £t  pro 
'<  majori  fecuritate  et  nos  (ii  fcilicit  qui  obligantur)  volumus 
^^  et  confenrimus  ut  praefens  inftrumentum  inferatur  et  re^i* 
*^  (Iretur  in  libris  fuprema^  aut  inferioris  curiae  competentis, 
''  ut  ita  nancifcatur  vim  feutentiae  di£lorum  jndicum,  ut  li- 
'^  terae  dc^Qunciationis  et  cornuatiofiis  (ut  praAicI  Idquuntur) 
^'  continentes  fpacium  fex  dierum  et  alia  neceflaria  (ut  par  eft) 

'^  pro  ea  exfequenda  dirigatur ;  et  confl:ituimus 
it 

'<  aut  eorum  quemlibet  procuratores  nofi^'QS  ad  e&Aum  prae- 
*^  diftum. 

*'  Sic  fine  lite  et  proceffu,  ad  ultim^m  proccOus  metam  et 
^^  exitumdevenitur,  fententiam  fcilicet  et  exeputionem  omni- 
*^  modam;  fiAione  enim  brevis  manus  omnia  ad  procefium  ec 
*^  fententiam  requifita  quodammodo  infunt:  vice  enim  cita« 
''  tionis  (quae  fupervacua  eft  ubi  partes  praeflo  funt  et  confen- 
*'  tiunt)  procurator  ctiam  rei  intcrvenit,  dicis  caufa,  et  con- 
'^  fencit ;  judex  etiam  fecundum  inftrumenta  exbibita  per 
^'  procuratorem,  eoque  poftuUn^e  ut  jux;a  claufulam  prae* 
*^  ^lAam,  ad  efTcAum  praediftum  ii^  regeftum  referantur,  de« 
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^  cernic :  aftaarios  edam  et  clericus  curiae  decretam  feu  ex- 
"  trafium  expedic. 

**  Illud  auccm  tribus  parcibus  conftac,  imo,  Enim  prae- 
'*  mitciiur  decrecum  eaque  fequicur  format  Edinbiim 
'*  die  menns  •      16  coram  dominis  concilh  ec  feffionia 

**  comparuity  T.  W*  Ad?ocatu8  procurator  pro  £>.  P.  JV. 
'*  obligaio  in  chirographo  infra .  fcripto,  ct  cxhibuic  diftum 
*'  cbirographum^  pciiiique  illud  inieri  ct  regiftrari  in  libris 
'^  concilii  et  fefiionis  ut  vim  fcntemiae  dii^orum  dominorum 
'^  obtincrct  ei  interponcndum ;  qua  liicrae  cornuationis  et  a- 
^<  liae  neccflariae  dcluper  diriganiur  modo  inihi  rpeci6cato; 
*^  quam  poftulatioiiem  didli  domini  racioni  confonam  judica- 
**  runt,  idcoquc  ordioavcre  et  ordinant  di&um  chirographum 
**  inferi  et  regiftrari  in  libris  didlae  curiae,  ct  dccrcvcrc  illud 
'^  obtinere  vim  fenteniiae  ipforum,  et  liieras  cornuarionis  ec 
''  alias  necefTarias  indc  dirigi  mpdo  iufra  fcripto.  idOy  Sub- 
"  jungitur  tenor  ipfius  chirograpbi.  3r/o,  Sequitur  claufula 
*'  ifta  VIZ,  ExtraSum  de  libro  aflorum  per  me,  viz,  Vel  do- 
"  minum  rotulorum  clcricuro  regiftri,  vcl  ejus  dcputatumclc- 
'f  ricum,  qui  fubfcribit  nomen  fuum. 

**  Instrumento  aucem  regiftrato,  autographum  feu  ori- 
**  ginale  a  clerico  retinctur  in  publica  cuftodia;  exemplari 
«*  (ut  fuperius  divimusjextrafto  ct  crcditori  daio,  ex  quo  cxc- 
*'  cutio  fcquitur  tam  realis  quam  in  perfonam:  nee  abfimile  eft 
V  illud  e)ctra3um  indrumento  guarentigiato,  cujus  facpe  men- 
**  tio  habctur  tam  apud  jurifconlultos  quam  pra&icos;  ex  ea 
*'  enim,  non  minus  quam  ex  fententia  foleunii  iLxecutio 
*•  parata  eft. 

/'•CAETERu^f  omnis  definitia  in  jure  pcriculofa'  eft,  cc 
'*  juris  remedia  etiam  optima  interdum  reracdio  indigcrc  vi- 
"  demur;  ncc  rcgiftrationis  falubertimo  inttitutd  fuum  decfle 
'•  videtur  incommodum :  Inftrumenta  enim  cum  in  publica 
^'  cuftodia  Tint,  incuria  clericorom,  aurfervorum  fraude  facile 
*'  intercidunt  aut  fubtrahuntur;  ca  autem  perdita  effe  fubodo* 
*'  rati  debitores  aut  corum  haercdes,  adione  falli  (earn  im- 
"  probatiouem  diciraus)^  iutcntata,  facpe  liberantur ;  nulla  Ju- 
**  dicis  fed  fummaadoris  et  reapfc  injuftitia.  In  caufa  enim 
*'  falfi  agiiijr,  utcxhibeatur  inftrumcntum  dc  qpo  quaeftio  eft ; 
*•  ea,  in  libello,  comminationc  (feu  ut  practici  loquuniur  ccr- 
**  lificatione)  nifi  exhibeatur  irritum  fore,  nee  uUam  ejus  ra- 
'^  tionem  aut  fidem  babend^m  efte  in  judicio  vcl  extra  judi- 
'^  cium.  In  ifta  autem  caufa  falfi,  baud  fatisfacit  exhiDicio' 
**  excmplaris  rite  cxtrafti ;  ncc  immerita  ct  fine  raiionej  in- 
*'  ftrumeatum  enim  ipGim  mfulta  fortafle  iufficeret  argumentaj, 
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^  ram  ad  veritatem^aftruendam  qaam  ad  falfitatem  argnendam, 
^'  ex  comparatioDc  literarum,  ec  fubfcriptioDibus  tedium  et 
^'  partium  ec  alia  plurima  quae  extrado  taotum  cxhibito  defi- 
'*  derancur» 

'*  Hac  rarioDc  impulfi,  nee  provifis  ificommodis  pluribos 
'*  et  gravioribus  (ut  omnis  mutacio  eciam  id  melius  eft  pericu- 
*'  lofa)  i^^/ijudices  tempore  nuperae  afurpationis,  (fi  fas  eft 
"  praedonescc  perduellca  judiccs  vocarc)  in  res  novas  Temper 
*'  prurieDces  (annitendbus  maxime  Scotis  qui  eis  dilidere  uc 
"  coUegac  baud  crubucrunt)  ftatuto  fancierunt,  inftrumcntum 
**  ipfum  exhibendum  quidemi  uc  in  acla  referatur^  creditori 
^'  reddendum  ut  penes  cum  remancrct. 

'*  Registratio  enim  cum  fit  adus  voluntariac  jurifdiflio- 
**  nis  quolibct  tempore  ctiam  feriarum  cxplicatur,  non  tantum 
*^  extra  judicium,  fed  nee  alio  alio  fundamento  nititur  niii 
'*  confenfu  partium,  et  claufula  rcgiftrationis  in  inftrumcnto 
*'  iplb  inicrta ;  inftrumento  autem  penes  creditorem  rema- 
**  n^ate  nee  in  cuftodia  pubHca  aflcrvato  fententia  cflct  ina- 
**  nis  iiue  uUo  probationis  adminicglo  qnod  in  adis  fit.  Ad-* 
^  haecy  eadem  et  majora  fcquerentur  incommoda;  (aepe  enim 
''  non  tautum  ejus  penes  quern  iriftrumentum  eft.  fed  aliorum 
•'  iutereft  ut  fervetur,  pracdiis  forte  faaeredtbus  taliae  et 
'^  proviftouisita  diipoiitis  ut  multi  fint  gradus  fubftitutionum: 
"'  eo^  et  multis  aliis  cafibus  ;utius  cflct  et  aequius^inftrumeD'- 
tum  illud  in  publica  cuftodia  eiTe,  ut  fic  omnibgs  quorumi 
intereft  confultum  fit,  quam  inftrumento  penes  unum  reten- 
to,  ejus  negligentia  vel  dolo  rcliquorum  jus  periclitari. 
'' Practerea  creditore,  penes  quern  inftrumcntum  eft, 
**  decoquente,  et  cum  dcbitore  fuo  colludcnte  (ut  id  gcnu« 
**  hominis  fallax  eft)  facile  cflct  illudere  crcditoribus  fais,  qui 
'*  inftrumcntum  iftud  per  adjudicationem  iibi  addici  obtinue- 
''  runt;  inftrumento  in  caufa  talft  confuUo  intentata,  baud 
"  cxhibito. 

MiHi  autem  in  ifto  receflli;  et  unice  fatagenti,  quomodo 
prodeile  utcunque  poffini,  vidctur  j  omnibus  quorum  intereft 
conlultum  forc»  et  incommodis  et  commenti^,  quae  ultro 
•*  citroque  adduci  poflunt,  obviam  iri,  ft  tcmpoi^  cooHdionis 
inftrumenri  ejus  copia  aut  excmplum  dcfcribatur,  ab  co  qui 
inftrumcntum  ipfum  fcripfcrat,  ct  ci  fubjiciatur  brcviculum 
feu  brevis  nota  ab  eodem  fcriptorc  fcripia,  iifdcm  partibus 
•*  ec  tcftibus  fubfcribeniibus,  ct  cjufdcm  datac  ;  eo  qui  ftqui- 
^*  tur  aut  fimili  tenore. 

**  Nos  vero  (obligati  fcilicet  in  inftrumento    agnofcimus  co- 
"  piam  fuprafcriinam,  ct  verum  cfie  cr  integrum  exemplar  in- 
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*^  ftramcDti  feu  contrafios  inter  nos  coofc&i,  ejufdcm  datae 
'^  etcenoris;  ec  volumus  et  confentimus,  ur  virtuce  claufulae 
"  rcgiftraiionis  in  di^lo  contraflu  infcrtac,  ncc  non  virtutc 
^'  praefcntium,  ut  praediflum  indrunicDtum  coram  curia  ex- 
*^  nibicuni^  in  libris  curiae  regiilretur,  babiturum  vim  ad  cf- 
"  fcflum  fuprafcjriptum :  Ncc  non  volumus  ct  conrencimus, 
'^  quod  extradum  praefad  indrumcnti  in  omnibus  caofls,  ctilm 
"  fain  et  improbationis  exhibitum  una  cum  ifto  breviculo^ 
'*  fufficiens  eric  ec  cfficax  ad  omnes  cifedus,  baud  fecus  ^uam 
^'  fi  inflrumcntum  ipfnm  exbibcrctur,  aut^  produ<^um^  laus- 
,*'  facerct* 

^*  Registrantur  iuIlrunicDta  non  tantum  exccutiouis  fed 
'^  cudodiae,  caufa^  cc  ad  futuram  rei  memoriam ;  uc  plerum- 
*^  que  fit  in  acceptilationibus  ct  apochis,  quando  conccdcns  ad 
*'  nil  faciendum  obligatur,  adeo  ut  executione  baud  opus  fit ; 
**  ne  tamen  intercidanc,  confentit  ut  ad  futuram  rei  memo- 
*'  riam,  in  Jibris  adorum  infcrantnr  ct  aflcrventur. 

'^  Registrantur  etiam  inftrumenta  nee  cxecutionis  nee 
^'  cuflodiac  fed  infinuationis  ergo ;  idque  fumma  ratione  ec 
''  neceifitate  nedum  militate ;  unufquif^ue  enim  fcire  debet 
^^  conditionem  ejus  cum  quo  contrahit  juxta  regulam  juris. 

*'  In  autem  fcitu  difficile  eft,  ifto  tempore  candoris  et  bono- 
*'  rum  morum  cfFoeto,  fraudis  autem  feraci ;  faepe  cnim  eve- 
''  niebat  ut  comparatis  praediis  ut  optimis  maximis,  nee  citra 
*'  juftum  ct  maximum  pretium,  cmergcruut  qui  fibi  jus  in  iis 
*'  vindicarent,  vcl  dominii  vel  retradus  feu  revcrfionis;  fie  iis 
vel  evi<3is  vel  modica  pecuniula  redemptis  emptor  delufua 
tarn  terris^uam  prctio  carebat,  adione  adverfus  venditorem 
plerumquc  inopem  prorfus  inanL  Scire  igitur  expcdit  con- 
**  ditioDcm  rei  dc  qua  contrahitur,  an  fit  penes  difponcutcm  ct 
penitus  fua,  ncc  aliena  fit  vel  jure  dominii,  ncc  hypothccac- 
nexu  aut  annui  reditus  aut  alio  onere  gravata ;  aut  retraftut 
*'  aut  revcrfioni  obnoxia:  Ncc  minus. cognitu  ncccflaria  eft 
'*  conditio  vcndcntis  aut  alterius  contrahentis,  licet  cnim  do- 
*'  minus  fit,  ct  dominium  fit,  potcftas  de  re  fuadifponcndi: 
**  Juxta  rc^ulam  juris,  ^iUbet  eft  rei  fuae  arbUer ;  fufcjungi- 
*'  tur  tamcn  ifta  regula,  Nifi  lex  obftet.  Lex  autem  obffat 
*^  dominis,  nc  de  rebus  et  terris  fuis  libera  difponant,  legum 
"  vinculis  forte  pi-aepcdiiis ;  inhibitione  fcilicet,  quando  ia 
^'  rem  ct  ad  inftantiara  creditorum  inhibiti  funi  j  aut  in  rem 
**  fuam  et  fuorum  haercdum,  iis  bonorum  fuorum  adminiftra- 
'^  tione  interdidlum  eft :  aut  quando  rcbclles  dcnunciati  funi 
*^  etexlegcs:  De  quibus  impcdimentis  alibi  fuis  locis  difle- 
"  ruimus. 
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«  Ut  aotem  iacommodis,  ex  ignorantia  tarn  cdnditionis  m, 
**  quam  perfonae  obviam  eacur,  utque  coodicio  utriuique  inso* 
'^  tefcac,  plurimis  coniticudonibas  et  legibus  enixe  cautum 
•^  eft.  • 

If  a  Diibofitioo  may  be  rcgiftrace>  the  Difponer  bring  on 
Life^  but  cne  Receiver  beioe  deceafed?  Bjxtio  dubitandi^  Re- 
g;iftration  is  to  the  Effeft  it  Ihould  have  the  Force  of  a  De* 
creec;  and  there  can  be  do  Decreet  in  favours  of  a  dead 
Perfon. 

5/  In  this  Latin  Exercife,  the  Author  points  at  a  Remedj 
for  the  Doubt  propofcd  in  the  laft  Title ;  and  it  plainly  re- 
folves  in  on  attejied  Double  of  the  Writ  repftered.  But  the 
eafier  Remedy  would  be,  if^  according  to  the  Ufe  of  Bills  of 
Exchangee,  or  of  Bills  of  Ladening^  there  (hould  be  two  or 
three  Principals  of  ever^  Bond,  and  the  fame  marked  with  a 
Note^  That  one  being  paid,  aU  is  fatisficdr  But  this  would 
likewife  be  a  great  Trouble  in  long  DifpoGtions  or  Contrads 
of  many  Sheets.  And  ftill  there  is  nothii^g  without  Hazard : 
Yet  two  or  or  three  Principals  cannot  but  be  a  probable  Re* 
medy  againft  the  Lofs  of  one. 

There  is  now  no  Difficulty,  but  that  a  Writ  may  be  re- 
gtftercd,  though  the  Creditor  be  dead  :  JV.  and  M.  Par.  i. 
Seif.  4.  Cap.  15.  And  fo,  if  the  Granter  be  dead :  Sefll  6. 
cap.  39. 

7be  next  Title  to  this,  Regum  ContraAus;  is  but  Chatums. 

* 

Relief  of  Cautioners. 

N.  TF  Caurioncrs  finding  the  Principal  to  bc'in  a  worfe  Con- 
X  ditioD,  may  purfue  for  Relief,  before  Diftrefs;  at  Icaft, 
to  be  fecured  out  ot  his  Eftate? 

S.  A  Cautioner  fearing  the  Condition  of  his  Principal,  may, 
before  Diftrcfs,  inhibitor  arrejl:  And  the  Claufe,  Tofree^rC'- 
Seve,  and  harmlefs  keep,  may  alfo  in  its  true  Import,  hp  a 
Ground  to  charge  before  Diftrcfs,  and  oblige,  at  kaft  to  find 
Caution:  And  it  Ihould  he  made  a  Ground  to  adjudge;  it 
feems  to  be  as  juft  as  that  of  a  Ciaufe  of  Warrandice. 

Relocation. 
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Relocation^ 

N.  \  Tack  being  fet^  and  the  Setter  deceared  t    S^artur, 
/\   If  after  hu  Dcceafc,  and  no  Pcrfon  bving  Heir  to 
him,  die  Taclcfmao  may  be  faid  to  bruik  per  tacUam  reloca^ 
tiuitm ;  feetag  there  is  none  that  can  be  faid  to  be  rehcms  T 

S.  Though  the  Setter  of  a  Tack  be  deceafcd  ;  jet  the 
Tackfman.majr  continoe  to  poflefs^  after  the  Expiring  of  the 
Tack,  per  tackam  relocaikmem ;  quae,  fiOime  jurif,  oMnet, 
m  fivwrm  knae  fidci  foffidentiSf  etiamft  nuUtu  fit  qtd  relocarc 
poffii. 

Rckitio  feu  RetraSus. 

N.  TNT LR  juris  inurprctes  ceUbris  eft  controv^rfki  de  jure 
^  rebd^ndi^  feu retraStu^quod  afud ms  Reveriio dkitur % 
an  ei  fraefcriii  paffitP  qui  affirnuuivam  tuentur  ngulam;  jia 
negatham,  excepdonem,  fententiae  Jfuae  fundanientum  adducum  .* 
iSgulaefti  Omnes  adtiones,  omnia  juraetiatii  maxime  Ion- 


tioneetdm  regis  Jacobi  VL  AR.  Pari.  la.  1617.  Oeoetur^  (mu 
niajura  tomraHusp  et  inter  alia  reverfiones  et  reira^hu;  et  ex 
us  aSiones,  40  arnds  praefcribi;  exeeptis  reverfonibus  quae  fum 
in  corpore  juris^  et  itrvefiituraa  exciptems;  et  us  etiam  quae 
infuasatae  et  in  archha  publica  et  regefium  relatae  Junt :  quibus 
cafibus  {cum  nulla  fubfit  fujpida  fayitatis^  uf  ait  lexifia)  aSi" 
ones  ex  usjtatuitur  ejje  perpetuas.  Sed  aim  contraaus,  chiro* 
prapha  feu  obUgationes  jnrjcribantur,  licet  infinuatione  puitica, 
et  in  archivisjmt.  ^m  fit,  ut  ubi  eadem  et  par  e/l  ratio^  difpar 

jus  fit  r 

S.  Here  the  Author  ayain  moves  the  Queftion,  Why  Re- 
verilons  regifliered  prefcnbe  not,  though  Bonds  rcgiftercd  do 
prcfcribc?  But  as  to  Rcvcrfions,  ita  lex  fcripta  efi,  161 7: 
And  of  Ncccffity;  they  muft  be  regiftcrcd  :  Whereas  the  Re- 
giftration  of  Bonds  is  arbitrary,  and  fo  cannot  be  a  fure  No- 
tification.   Fide  Prercription. 

Remiffiom. 
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RemiJJions. 

I  * 

AT.  |F  the  Excheqaer,  when  Remiffions  are  not  giTcn  by  the 
^  King,  may  grant  Remiffiont^  ySur  caufae  cogmtiont,  opon 
a  Letter  etSlainsf 

If  Rcmiffions  can  be  given  for  Murder  ?  Answer,  The 
Kind's  Power  is  not  limited :  But  in  Juftice,  Remiffions  cannot 
be  given  but  in  the  Cafes  that  by  the  Divine  Law,  and  Law  of 
Nations,  the  Benefit  of  the  SanAuary  may  be  competent . 
Whereas  by  Ad  of  Parliament,  there  is  no  SanSuary  for 
fore*  thought  Felony. 

S.  Remissions  for  Slaughter  were  not  in  uie  to  be  granted 
by  the  Exchequer  ;  and  even  when  granted  by  the  King, 
there  (bould  be  a  Letter  of  Slains ;  or  at  leaft,  the  AAthment 
configned. 

The  Author  fays  well  as  to  Rcmiffions  for  Murder,  That 
the  Divine  Law,  and  Law  of  Nations  Ihould  regulate  that 
Point ;  which  is  sioft  joft. 

Renunciation. 

N.  Qtiieritur,  TF  the  Father  or  bis  Executor  may  urge  the 
,  ^  Daughter  who  has  renounced,  to  confirm 

herfelf  Executrix  to  her  Mother,  to  the  eScSt  her  Renun* 
ciacion  may  be  effectual  i  Vide  Neareft  of  Kin^  qfjuefi.  /^ta^  Rte- 
ra  K. 

5.  There  appears  no  Ncceffity  for  this^  feeing  her  Renun- 
ciation excludes  her,  and  the  Procui'ator-fifcal  may  do  the 
fiuiinefs« 

N.  If  a  Man  have  a  Son  and  two  Daughters,  and  both  the 
Daughters  renounce  all  Executry,  Debts,  Goods,  and  Gear 
wbatfomever,  cither  provided  to  them,  or  which  may  fall,  or 
})ertain  to  them  by  the  Deceafe  of  their  Fathe^  or  Mother : 
^tueritur,  If  the  Son  will  be  both  Heir  and  Executor? 

S.  Where  there  are  a  Son  and  two  Daughters,  and  the 
Daughters  renounce  all  Benefit  by  the  Deceale  of  Father  and 
Mother,  the  Son,  though  Heir,  may  be  alfo  Executor :  And 
there  can  be  no  doubt  of  it. 

N.  If 


p^  Dmtbts  and  ^uefiums  in  Law^ 

N.  Ir  1  PerfoD  charged  to  cDtcr  Heir  and  renoaDdoj^  maj 
sotwithftaDdioe  be  fcrved  Heir?  Answer,  He  may  be  IcrYcd :  J 

And  no  other  Perfon  or  Creditor  can  o|^fe,  opod  Preceooe  J 

of  the  ReDDDciatioD,  feeing  Charges  to  enter  Heir  are  perlb.  ' 

nal  Diligences  as  to  the  Charge  ool^ :  And  Rcnondadons  in 
obedience  thereto  do  militaie  only  in  favoun  of  the  Chaieers. 

Ir  the  Charger  may  oppofe?  Answer,  If  he  has  any  Pre- 
judice or  lotereft  he  may  oppofe  \  but  it  is  thought  he  can 
have  none,  feeing  notwithftandiogof  the  Service,  what  is  done 
upon  the  Charge  or  Renunciation  will  be  eiFeftual];  and  the 
Renunciation  is  actus  invobmtmus  for  Obedience ;  and  with 
ns  there  is  not  loctu  fuccejjbrio  edkto.  And  it  were  hard  if 
baereditas  fbould  be  opuUfOa  that  the  Heir  could  not  enter. 

5.  A  Perfon  renouncing  to  enter  Heir,  may  afterwards  ferve 
at  his  Pleafure;  and  the  Perfon  who  charged  him  to  enter 
cannot  4ppofe,  fince  he  has  no  Prejudice  by  it,  as  to  his  Dili- 
gence. ' 

THE  tvfo  next  Titles,  Renunciatio  jure  publico,  and  Res, 
fifcalcs  et  res  privatae  regis,  are  Latin  Citations. 

Re-fafine  upon  ReduSim. 

N.  A  Right  being  granted  to  be  holden  of  the  Superior  ; 
^^  and  after  lufcftment,  being  reduced  ex  capite  dali  vel 
ntetus.  Quanitur^  Whether  the  former  Right  revives,  or  if 
there  mult  be  a  new  one,  what  way  is  it  to  be  taken  ?  It  is 
anfwered^  That  it  19  thought^  that  the  Safine  being  taken  away, 
and  hcivi^  facti  which  cannot  be  infectum,  there  ronft  be  a  new 
Safine;  and  the  Superior  is  to  be  dealt  with  to  give  a  Precept 
making  Mcniion  of  the  former  Safine  and  Decreet  of  Reduc* 
tion;  and  that  he  is  willing  to  receive  again  the  Difponcr. 

If  the  Difponcr  be  deceased,  juomodo  Ihall  his  Heir  be  in- 
feft?  Answer,  Being  ferved  Heir  he  may  apply  to  the  Supe- 
rior, for  a  Precept  mentioning  as  faid  is,  and  that  he  is  Heir* 

If  the  Lands  be  holden  of  the  King,  what  Courfe  ihould  be 
taken  ?  Answer,  Upon  Application  to  the  Lords  by  Bill,  they 
may  grant  Warrant  to  the  Dircftors  of  tlie  Chancery,  to  give 
Precept  of  the  Nature  forcfaid. 

If 
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If  the  Superior  may  be  forced  to  receive  his  former  Vaffal 
in  the  Cafeforefaid?  And  if  be  Ihould,  will  Compoficion  be 
4ue  f  Answer^  It  is  thought  that  he  ought  to  receive  him,  but 
,vpon  Compoijtion ;  feeing  having  once  entered  his  Vaflal,  he 
is  not  obliged  tb  re-enter,  but  upon  Compofition. 

S.  WE  had  thu  before.  And  it  is  ftill  thought.  That  the 
Rcdudion  not  bnly '  reduces,  but.  likcwifc  reponcs :  Only  a 
Record  for  Infoi'mation  may  be  dcfjdcrate.  And  the  Difboner 
in  this  Cafe  having  reduced,  is  undcrftood  in  Law  to  be  (bli  in- 
fcft;  nor  doth  there  appear  a  Ncceffity,  in  Cafe  of  Lands  hoi* 
den  of  the  King,  to  be  infeft.  by  the  DireAors  of  the  Chan- 
cery. 


AT. 


Refeivation  in  javaurs  of  Relics, 

BY  ContraS  of  Marriage,  .a  Lad^  having  accepted  a 
Liferent-provifion,  in  3atisfadion  of  all  (he  contd 
claim,  either  of  Terce  or  Moveables,  executing  and  referving 
the  Third  of  the  Plenifhing  of  the  Houfc:  ^aritur,  Whether 
by  the  faid  Refervation  ihe  has  a- Right  fettled  in  her  Perfon'to 
the  third  of  the  Plenifbin^,  free  of  Debt  and  moveable  Heir«- 
Ihip?  Or  if  the  faid  Third  be  only*  undcrftood  of  free  Gear, 
the  Debt  being  paid,  and  Heirfiiip deduced  ?  Iteffiy lithe  faid 
Third  be  liable  to  a  Bairn's  Part,  if  all  the  Executry  be  ex.* 
haufted  but  the  faid  Third? 

S,  It  is  above,  refolved,  Tit. ' Plenijhhig.  That  when  in  a 
Contra»a  of  Marriage  the  Wife  accepts  in  Saiisfadlion,  refer- 
ving the  Third  of  the  Plenithing,  that  it  is  ordinarily  done  by 
way  of  Difpofition  ;  and  alfo  wiih  a  Claufe,  without  Deduffion 
of  moveable  Heir/hip,  which,  in  efFeft  feems  to  be  implied. 
And  if  the  Refervation  were  yet  more  fimple,  of  the  Third  of 
houjhofd  PleniJhin^U  is  thought,  it  ihould  imply  a  Difpofition; 
and  that  wiihout  Uedudion  of  cither  Debt,  Bairn's  Part,  or 
moveable  Hcirfliip :  fince  a  Difpofition  In  a  Contrad  Ihould 
be  undcrltood  favourably,  and  tnefe  Deduftions  do  only  after* 


wards  emerge. 


X  X  Repptaiton* 
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Reftgriation. 

iVl  TF  a  SupcrioFp  who  is  a  ficgular  Sueccflbr,  may  iufcft 
X  uDon  a  Refignadan  in  lib  Aaihor's  Hands,  as  upon  a 
Comprihng  the  Time  of  his  Author's  Right  ? 

If  a  Superior  has  fi^ven  a  Charter  upon  Reiignaiion,  whcTC- 
upon  there  is  no  In/eftoofent :  ^airitur.  If  ^e  be  denuded  of 
the  Superiority ;  will  the  Angular  Succeflbr  therein  be  obli- 
ged to  reaew  the  Right,  and  to  grant  Precepts  to  that  UScA  i 
and  by  what  AfUan  he  may  be  urged? 

5#  Resignation  6eing  made  in  a  Superior's  Hand,  his 
lingular  Sueceflbr  coming;  in  his  Place,  may  expede  the  Id- 
feftment  upon  it.  And  if  a  Superior ,  has  given  a  Charter 
upon  Refignation  made  iii  his  Hands;  though  h6  be  denuded 
before  Infcftment ;  yet  bis  Precept  will  be  good:  But,  If  the 
Charter  contain  no  Precept,  the  iingolar  Succtflbr  cannot  be 
compelled  to  fupply  it.  ' 

N.  ^aer.  If  after  keliaatiaii,  the  Difponer  and  the 
Perfon  in  whpfe  favours  tlK^.lleii^aation  is  made,,  laay  agree, 
and  recede  (rqax  their  Barciin  without  Confent  of  the  Supe- 
rior, upon  Pretence  that  the  Refignation  is  infavorem  ;  and 
every  Perfon  may  rcnawcc  Juri  ^9  fi  introduSof  *Tis  tMgbt^ 
chey  cannot  s  et  ns  nffn  eft  mugra^  there  being  a  quafi  controc' 
tus  betwixt  the  Superior  and  them. 

S,  It  is  thought,  that  after  Refignation  made,  the  Refigner 

.  and  the  Perfon  in  wbofe  favours  it  is  made, '  may  recede  from 

the  Bargain^  without  the;  Superior's  Confent:    For,  any  quafi 

iOntracfus  betwixt,  the  Superior  and  them,  is  all  infavorem, 

and  may  be  pad  from. 

iV.  If  after  Refignation  accepted,  the  Superior  be  denu- 
ded; whether  his  5occcffpr  will  be  obliged  to  infcft  him? 
And  what  way  he  mav  be,  urged  f  //  is  thought.  That  fucce- 
eBt  in  rem  cumfua  cauja :  And  upon  a  Bill  to  the  Lords,  there 
may  be  a  Warrant  to  di/c&  Precepts,  as  upon  a  Rctour. 

S.  It  is  above  faid.  That  if  the  Superior  be  denuded  after 
.  Rcfignatipn  accepted,  his  Angular  Succeflbr  cannot  be  com- 
pelled* to  pcrfcft  it:  For  his  Predcccflbr's  Acceptation  was  a 
mere  perfonal  Deed. 
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N.  If  an  Inftrumeotof  Refignacion  infavorem^  will  pre- 
judge a  iiagular  Succelfor,  feeing  it  is  not  regiftrate  ? 

S.  An  Inftfumcnt  of  Rcfignation  infavprem^  being  an  in- 
complete Deedy  cannot  prejudge  -a  fmgular  Succeffor  to  the 
Reiigner  :  Bnt  an  Inftrumenttf^r/mtfirfffitfjfft  would  prejudge; 
2nd  tocrefore  is  ordained  to  be  reo:iftcred. 

*  # 

De  Refignationibus. 
Qiisftio  Prima. 

yin   Reftgnatio  in  manibus  Domini   Superioris^    4- 
lienantem  pent  [us  dcvejiiat  ? 

'^  AT,  A  LIE  NATO  pracdio,  ct*cx  mandato  in  inftru- 
*'  Jl\  mento  alienationis  inferto,  refignatione  fubfecu- 
'^  ta*  eta  domino  dirc6lo  admiffi :  ^aeritur,  An  ca  alie- 
^*  nantcm  ita  deveftiat,  ut  nullum  juris,  vcftigium  penes  cum 
^'  fuperfic;  nee,  eo  mortuo  aut  delinquentCi  cuftodia  baere- 
'^  dis  minoriSy  aut  maritagium;  vcl  alia  emolumenta  domi* 
"  no  direftoobveniani? 

'*  RifpoHdere  vifum  eji^  alienantem  penitus  dcveftitum,  et 
•'  dominio  utili  cxutum,  nee  ex  ejus  obitu  vel  delidlo,  obven* 
**  tiones  (quae  funt  dominii  direfli  fruAus)  deberi  domino 
^^  direfio;  omnia  iiquidem,  quae  vaflalli  ut  deveftiantur  fa- 
'*  cere  folent  ut  debent,  rite  pcrafta  funt:  Nee  obeft,  quod 
**  unius  interitus  e(l  alterius  ortus,  ncc  jus  proprietatis  ec 
^^  dominii  diredi  a  domino  difcedit,  nifi  aiii  acquiratur :  Dici 
**  autem  nequit  emptorem,  aut  eum  cui  alienatio  fa^  eft 
^'  dominum  aut  vatrallum  eife,  antequam  a  domitao  direAo 
^  inveftitus  et  fafitus  fit :  Jus  fiquidem  nedum  ad  rem,  per 
^^  alienationem  quaefi^um  eft  ei  in  cujus  favorem  refignatio 
^'  facia  eft,  fed  tantmil  non  in  re  ;  et  inchoatum  eatenus,  ut 
*'  feudnm  fit  penes  dominium  direfium,  quafi  per  fidcicom- 
^^  mi(Itim>  et  in  rem  ejus  cui  alienatio  fadla  eft  \  ita*ut  eum 
f*  cjufque  haercdcs  inveftirc  teneatur:  et  in  jure,  ^9d  prope 
/^  0ft i  rnultis  caftbus  idem  c^nfetur!^ 

Quacftio 
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Quscftio  iSccunda. 

jIn  ex  Perfona  Reftgnatarii^  et  gus  vel  olitu  ^el 
deli&f^  Cufiodw  Haeredis  et  alia  emolumcnta 
Domino  direHo  obveniant  ? 

"  iV-    C*I  poft  rcfignationcm  a  domino  direSo  admiflam, 
*^  »3  nihil  comcnodi  ei  obvenit  vcl  ex  obitu  vel  delido 

"  alicnantis,  quia  vi(h\h\$  ci[c  AeCui,  ^aerendum  F  An  fal- 
"  tern  ex  obitu  vd  deIi£lo  ejus  cui  alienacio  fa&a  e{k,  cuftodxa 
et  maritag^um  haeredis,  ufusfru^lus  exrebelliorieperannum 
et  dlem^  aliaeque  obventiones  ordinariac  et  folennesei  ccdanc 
*•  quae  debentur  cum  vafl'allus  vel  moritur  vel  deliquU  :  Ncc 
"  vafTallus  dici  poted  quianunqaam  rafitusfuir;  juxta  tritum 
illud.  Nulla  fafina  nulla  Urra  :  Verius  tamen  et  jure  coDlen- 
tancum  vidcrur,  eo  tempore  quo  per  refignationeni,  icrrac 
fuDt  in  manibus  domini  luperioris,  jus  et  dominium  direc- 
tum baud  ilerile  et  effedum  efle  :  £t  ejus  frudus  ei  baud 
negari  debere^  ido  colore  vel  capiione,  quod  alienans  dc- 
*'  veltitns  vaf&lluseiTc  defiit ;  emptor  aut em  nondum  vaflaU 
*^  lus  eft :  Nam  H  domino  ncc  rcnuente  nee  cun&ante,  per 
*'  cum  non  ftet  quo  minus  emptor  inveftiatur  emptorc  prae- 
*'  mortuo  vel  negligenrc,  vel  fato  vel  ejus  nejrligcntiae  im-^ 
"  putandum  quod  vairallus  non  fuerit  ei  inv^flitus :  Ubicun- 
que  enim  de  domini  commodo  agitur,  pro  inveftito  habc- 
cur  qui  a  domino  parato  inveftituram  baud  pctiit,  nee  e)u-s 
'^  mars  vel  mora  domino  obeft  ;  Hac  ratione  haeres  vaflalli 
**  baereditate  baud  agnita*  (i  ad  pul-^rtatem  pervenerit,  ejiis^ 
"  maritagium  domino  dcbctur ;  et  ex  ejus  delido,  vel  ulus^ 
''  Trodlus  vel  praedium  ipfum  ad  dominum  pertinet,  etfi  nun- 
"  quam  ei  vafTallus  fuerit  :  Id  quidem  intereft  inter  haere- 
dem  ejus  qui  vaflallus  et  in  feudo  invcftitus  obiit,  et  baei> 
redem  refignatarii;  quod  in  ilium,  feudum  quod  decef- 
*^  foris  fucrat  renovatur  ct  tranCmittitur ;  in  ifto  vcro  feudum 
**  incipit ;  nee  eft  haeres  emptori,  in  feudo  quod  ejus  nun- 
''  quam  fuerat :  Verum  illud  facile  diluitur,  quemadmodum 
^^  etiim  in  jure  qui  in  utero  eft,  ad  varios  encdus  fidioi^s 
'f  juris  pro  jam  naio  hai-^r>  haud  (ecus  ubi  feudum  confti* 
*^  tuitur  et  eonafcendo  maturuit,  ut  ab  alienanteabdicatum^ec 
*'  in  manibus  et  penes  fuperiorem  fit;  fed  ea  lege  er  fiducia, 
*^  ut  acquirenti  novum  inteofamentum  concedatur,  pro  enato 
*'  habetnr ;  nedum  quoad  fuperiorum  ct  compendia  ct  cmo- 
**  lumcnta  ad  eos  perrinentia  ;  fcdadquofdam  alios  effcAus; 
'*  haeres  cnim  rcfignacarii  qui  morte  praereptus  deccffit  line 

•*  fafina; 
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"  fafinia ;  ctfi  primo  invcftitus  fit  ex  alicnatione,  fuccedit 
*'  tamcn  in  jus  acquifcntis  ct  non  fob  fed  jure  ha^rcdis ;  let 
'^  fiAione  brevis  manus  feudtnu  nancifcitur  uc  baereditariusi : 
''  Haud  fecus  quam  fi  acquirenti  inv^fticoy  ipfe  (eo  mortuo)- 
^'  uc  haercs  invefticus  fuiflct ;  ideo  fcudum  in  ejus  perfona- 
^'  haud  novum  et  conqoeftusi  fed  haeredicas  cenfccur :  £t  11 
'*  deccflerir  orbus  et  fine  liberis  ad  agnacos  ex  latere  defcen* 
^*  die.  AdhaeCy  licet  fcuda  plerumque  acquireati  (Int  )ibera>- 
''  ut  de  iis  pro  arbitrio  fuo  diiboncre  poiDSt  haeredibus :  quae^ 
^*  dam  vero  fuuc  fidei  commifiaria  ci  vinculata,  ut  Piec  alie^ 
*'  nari  nee  acre  alieno  gravarlpofTunc ;  fcudum  tamep  band* 
**  ut  liberum  confequicur,  quae  parente  praemortuo  primu9 
^'  ex  alienatione  inveftitur ;  i'edii  conditfonacuui  fit,  conditio- 
*^  nibus  parere  debet ;  et  nifi  paruerii  feudo  muIAandus  ex 
**  lege  commiObria  feu  claufula  irritante  ;  adeo  in  jure  fpci 
'^  proxima  et  radicata  multum  attendicur  et  operatur: 
*^  £c  acqntreuti  ncdum  fpei  fed  ex  refig;Dat]one  jus,  adeo  ra-^ 
•*  dicatum  fuit,  ut  refiguatario  ct  ejus  l^^eredibus,  et  jus  ab  co 
•'  habeutibus  auferri  vel  avclli-  nequcat :  Et  domino  Hccef- 
*'  k  fit  feudum  iis  per  inveftituram  tradcrc  qui  prirai  erant 
"  per  refignationera :  Dumqoe  vaffallus  ex  charta  et  prac-» 
"  ceptofafinam  et  tradiiioncm  opcritur,  interim  umbra  quac- 
*^  dam  traditionis  praecedit^  fundo  domioo  furfum  reddito 
"  per  fuftis  et  baculi  tradicioncm,  in  favorcm  acquirentis  et 
'*  ftatim  per  idem  fymbolom  rurfum  reddito  rcfignatario  auc 
^  ejus  procuratori." 

.  Quaeflio  Tertia. 

An  in  feudis^  quae  de  Domino  Rcge  tcnentur^  idem 
jus  jit  ^  adeo  ut  per  Reftgnationem,  Vaj] alius  de^ 
wfiiatur  ? 

'*  xV.  A  Nin  omnibus  feudis,  five  ca  dc  Rcge,  five  de  ali- 
€i  r\  jg  fupcrioribus  tcncaniur,  idem  jus  fir,  npcrac 
*'  pretium  eft  quaererc?  Kt  quidcni  ubi  eadcni  ratio  idem  jus 
*'  eft,  ct  contrario  ubi  difpar  ratio  divcrfum  jus.  Id  autcm 
"  ncc  parum  eft  difcriminis  inter  dominum  regcm  ct  alios  fu- 
'*  periorcs ;  quippc  hi  rerum  iiiarum  providi  et  fatagentes, 
"  fua  jura  cr  coirl'moda  rdrc  et  debcnt  ct  praefomuutur,  fi  nc- 
"  fcianc  aut  negligant  fuo  periculo  et  difpendio  eft  :  Rex  vero 
**  in  id  unicc  inventus  ut  regno  bene  fit  ncc  quid  detrimeutl 
**  capiat,  caque  rcpubliqae  mole  obruirur  ut  rebus  fuis 
..  «  ct 
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'*  ct    privdtis  fupcrcflc  ncqucat :       Quin    cc    (^%eAt>r   et 
'<  Proquacftor  aliiquc  quibos  facri  patrimonii  prpcuratio  dc- 
"  mapdata  eft,"  viri  illuftrcs  ct  iropigri  in  omnibus  fcrc  curiis 
*i  regis  ai&dQi  ct  implicici  j  tot  oegotiis  diftinentur,  oc  ncdum 
'*  fopra  vix  omnibus  pares  cflc  queant :  Hinc  Obr^U0  it  Sub^ 
*^-  rtptio^  vitia  in  largitionibus  principum  facpc  fed  fruftra  vc- 
^  tira  ;  hinc  etiam  DCgligcniia,  baud  ex  fdcordia  quae  is  vi* 
*•*'  ros  ampliffimos,    ct   diligcoics   doo  cadit,   fed  reipfa  ut 
**  quibufdam  cafibus  dolis,  etiam  fine  dolo,  et  reipfa  eiie  di- 
^  citur  :  Ideo  conditutionc  regis  Jacobijixti^  Farliamen.  i6. 
"  Cap.  1 4,  Neceflc  fuit  cavcre,  nc  officiariorum  ct  miniftro- 
rum  regjis  negiigeniia  regibus  noccat :  Confultum  i^tur  vi- 
detur  eue,  nee  rimam  reliiiqucndam  qua  irrepant,  nedum 
^'  portam  apperiendam  qua  erumpaot  fraudcs^  id*  autem  fu- 
^'  turum,  fi  itatuatur  ex  relignatione  in  maoibus  regis  (auteo. 
''  rum  quibus  id  munus  commifit  ut  rcfignatioiics  rccipiant} 
'^  vadaiium  pcnitusdcvcftitum  cflc;  nam  refigyiatio ifta  fir, 
nulla  iodagine  aut  inquifitione  praevia,   quacnam  fit  re« 
iignantis  aut  feudi  conditio  1  an  is  acger  vcl  moribundus^ 
ct  forte  nothus  auc  haflardus;  an  vero  feudum  jure  aliquo 
''  af{e«Sum  fit^  aut  obventione  ante  rcilgnationem  dcbita  ec 
'*  ccdentCy  aut  regi  caducum  ct  commidum  ex  dclido  \  iic 
''  haud  difficile  erit  regcm  fraudare,  i.mo  ludi£care  ;  /•  #•  re- 
''  fignatione  fcudi  miluaris  facia  a  valtallo,  cui  hacres  ut  in* 
^*  fans  aut  impubcs,  in  favorero  emptoris    fimulati,  fi  prae* 
'^  moriatur  alicnans^  caulabitur  emptor  cum  devcllirum, '  ncc 
*'  haeredis  impuberis  vclcuftodiam  vcl  maritagium  obveniflc: 
'*  Sin   rcfignatarius    morte  pcreptus  fit,    ancnaos  dicit  fo 
*'  haud    devcftitufiij    iiec  de    ahcnatione   aut  refignatione 
''  condare  :  Nocarius  fiquidcm  qui  refignatioiiibus  facieudis 
adhibetur  plcrunique  obfcurus,  ct  ejus  opera  utcntibus  ad- 
didior  e(l.    ConiraAus  autem  vel  dirpoTitio  ex  qua  refig*- 
*'  natio  fit,  penes  contrahcuics  rcmanet ;  ct  cum  fine  ca  refig, 
*'  natio  inanis  f;t,ca  cchra  vcl  delcta,  facile  crit  rem  c6  rcdi- 
•^gerc,  ac  fi  ncc  alicnaiio  ncc  rcfignaiio.  celcbraia  fuiflct ;  tc 
*<  proui  ex  re  corum  yidcbitur,    Et  magis  commodum.    Col- 
'*  iudentium  irbitriun;  eric,  utrum  alicnan?,  an   vero  acqui- 
f*  reus  eorumquc  ba^redcs  rpgi  vafTalli  forcnt  5  ut  eft  in  apo- 
*^  logo'de  hoiuioc  fallaci,  et  dolo  ancipici  numen  ipfijm  faU 
♦^  Icrc  aufo,  ct  periculum  faccre  an  omnia  fcirct,  ct  vera   re- 
f*  fpondcret :  Cum  cnim  Tub  vcftis  lacinia  pafTarcm  haberct 
<*  fcifcitatus  eft,  an  avicula  qu^  habcrct  viva  an  moriua  cf- 
i^  fet,  certus,  ft  oraculum  vivam  diceift,    earn  nccafe  illifo- 
f*  ccrcbro  ;  fin  mortuam,  promcre  vivam :  Rcfponfum  pc- 
s^  nes  cum  cflc  uirum  vivam  ap  mortuam   malit  \   Scd  mille 
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*' ftuit  BOccndi  ct  fraudandi  arfes,  quas  teferrc^  uec 
«''tQCoin  eft  feculo  i&o  io  fraudes  nimis  proud,  cun;  wl 
"  mcmbrarc  docerc  fit :  Ycrum  re  pcoitus  infpcda  videtor 
5<  refpottditidum^  idem  jus  efle  io  otDDibus  feudis,  miUo  kttM- 
<<  Regem  ct  .alios  fuperiores  difcriminey  nifi  quoad  accidenc«- 
<'  HaqoaedaxEuet  extrinfeca,  de  quiKos  nocQ  curat  lex ;  eadein, 
''  autem  eft  utroBique  ratio ;  ea  fctlicet,  poftquam.  vaflallus 
**  deveftirus  eft  alieoattoDe,  et  ex  ca  refignatione  fafta  et  aiK 
"  mifla;  ex  ejus  vel  dclifto  vcl  obiru,  nihil  vcl  eom- 
**  modi. domino  dir^o,  vel  incommodi  acquirenti  pofle  eve- 
<<  nire.;  Rexenim  licet  &premus,  et  ut  Angli  loqauntury!^ 
"  rUr  ParamoHntf  in  feudls  five  dandis  five  renovandis  jure 
««  hand  prerogativo  fed  coMmuoi  utitur  :  Et  cgm  fit  fonsjurif* 
^*  diftioDis  quoad  juris  in  atioftatuiit,  eo  uti  baud  gra vat  ur :  Noc 
<'  obftamquae  atiigimns  iofcommoda;  nee  incommodum  ar- 
gamentum,nedum  jus  folm  ;  eahomioum  fortes.utnibil^hcK 
mani  incommodi  expers  et  vacuum  fit:  Imo  inter  regulas  juris 
*^  ea  eft,  omnem  defirdtUhem  injure  pfricub/um,  adeo  ut  vix 
*'  fieri  pofiit  quin  aliquo  incommodo  ibbvertatur :  £x  adverib, 
**  hand  defunt  incommoda  fnulta  et  gravia ;  in  ifto  igiM3r  con- 
"  &\3Lu,  ut  prefumptioncs  leviores  et  dcbile9  fbrtioribus  ce- 
dgnty  ica  incommoda  aliis  et  gravioribus  diluuntur :  Si  i- 
gitur  aliter  ftatuatnr,  quae^.  populo  et  acquirentibus  tlmen* 
da  font  incommoda  magis  pracgravafit  $.  Rex  fiquidem  dc 
lucro  captando,  hi  vero  agunt  de  damno  ^itando  ;  Rex  de 
obvencione  et  Incello  caruali^  et  direfli  dominii  Trudibus 
*' jaAura  Icvi  ct  facili  rcfarcienda;  aliis  fijbinde  rcnafcentibus.-*' 

•  — 

Qiiaeftio  Qiiarta. 

Si  AHenatione  faBa^  et  ex  ea  Refignatione  j  alia 
pfiea  fiaty  et  ex  ca  etiam  Rejignatio  in  fitvoretn 
alteriuSf  ijque  primus  invejlitus  fuerit :  Et  pofi 
eumprim  acquirens :  ^acritur  uter  potior  ? 

'*  /I  LIENATIONE  fafta  et  ex  ea  refignatione,  fi  poftca 
"  t\  alius  emptor  vel  aliter  acquirens,  ex  pofteriore  refig- 
natione prior  mvefticus  fuerit,  ct  poft  cum  prior  acquirens  • 
fuerit,  etiara  invcftiius  ex  priorc  refignatione,  baud  imme- 
rito.  ^aeriit/ry  uter  potior  jure,  et  praefercndus  fit  ? 
'*  De  ea  rationc,  apud  auftorcs  noltros,  nihil  certi.  aut  ex- 
'*  pediti  juris  rcpcritur :  Quibufdam  qnidcm,  qui  prius  invef- 

'*  litus 
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**  titus  etf,  licet;  ex  poftcriorc  rcfignationc,  potior  vidctur  ^ 
''  cl ,  mione  (bbmxis,  qood  uU  jus  per  varios  gridus  perfici>- 
*^  tur,  aut  ex  pluribus  partibus  integrator,  is  pracfcrcndus  fit 
•*  qui  per  reliquos  gradus  in  fumnium  prior  iniiituur,  ct  ex 
'^  omnibus  parcibusjud  integrum  ct  cotnpletum  nancifcitnri 
**  nee  enimio  certamine  cqucftri  qui  ftatim  a  carceribos  per- 
<'  irtcitaris,  impecu- alios  praotervolat,  brabeum  coofequitur, 
*^  fed  qui  totumemenfbs  curriculum  primus  ad  metam  decur* 
<«  rit. 

'^  Verius  tamen  6({,  et  confcquens  iis  quae  foperius  dir> 
^  feruimus,  primum  refignatarium  licet  pofterius  fafltamy 
^'  jure  pociorem  eile ;  ct  pofterius  acquircntis  )us  nullum  cc 
^'  irritum  die  ;  utpocc  a  non  habentibus{>otc(tatcra  profedum, 
^  Summusquidem  eft  diligeociae  favor,  et  vigilantibus  jura 
-**  fubvcniunt :  Ac  quod  dc  yztf/i  Caeforis  foelici  et  omnia  vin- 
-^'  centeindudria  exemplari,   proditum  eft  iilo  v^erfu. 


14 
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Id  in  jure  aflequendo,  et  nbi  dc  eo  diligcntia  certatur, 
'^  locum  habet :  Sed  in  ifta  fpecie,  tautum  abcil  ut  fccundus 
''  rcfignatarius,  prior  jus  confummatum  adept  us  (It,  ut  nee 
^'  ulium  habeat  vcl  habere  potqerit,  vel  ab  alien<lnte  vcl  a 
'^  domino  diredo :  Alienan?,  fiquidem  domino  utili  per  aliena- 
**  tioncm  ct  reiignationcm  in  rem  primi  acquirentis,  penitus 
''  exutus,  nullum  habuit  quod  in  fecuuduni  transferret ; 
''  juxta  illud  eciam  piieris  notum  et  inter  ludentcs  tritum, 
**  ^i  nihil hahet^  nihil  dabity  ct  juri?  prudeniiae  principium  ct 
*^  rcgulam,  Nemo  poteft  tramferre  in  alium  plus  juris  quam  ipft 
^^  habet.      '      ' 

,  '*  Nec  magis  ex  alter utra  rcfignationc,  in  favorem  vel 
*^  iecundi  rcfignatarii,  penes  donnnum  diredum  jus  aliquod 
"  crat,  quod  in  fecundum  transferret;  cum  enim  prima  rc- 
"  figuatio.  in  rem  ct  favorem  tantum  primi  acquirentis  fuerat, 
*^  et  limitata  caufa  producat  tantum  limitatum  ciFcdum  ;  ex 
*^  ea  refignatione,  ncc  fecundo  rcfignaiario  nec  alii  nifi  pri- 
*'  ori  pracdium  dari  potuit :  Ex  Iccunda  vcro  refignatione, 
^'  cum  fit  prorfus  calla  ct  inanis  fafta,  icilicet  ab  alienantc 
*'  prius  dcveftito,  ct  qui  uullum  jus  haberct  quod  rcfignaret ; 
**  ex  CO  nullum  jus  erit  penes  dominum  dircftum  quod 
'*  transferrer  in  Iccuudum. 

'*  HiNC  eft  quod  refignatione  fa<23,  baud  dubii  juris  eft 
*^  vaOallum  fubteudum  et  pracdium  de  fe  tenendum  alii  non 
*'  poffc  difponcre  ;  cum  igiturjus  infcrius,  ct  ut  loquimur 
"  Bajfum  dare  ncqueat,  an  adhuc  penes  cum  crit  jus  et  po- 
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'^  teftts  per  novam  alienationcm  ec  reii&;i}atiooem,  praecfium 
^  alceri  concedendi,  ut  jus  majus  ec  nonilius  ct  de  domioo 
^*  fuperiore  tenendum  coufcquatur  ?  Obftante  juris  regula^ 
^'  Cm  non  Ecet  quod  minus  eft  ei  quod  majus  eji  non  licen* 

*'  Cum  praedia  acquiruntur  per  refignaiionem/  eorum 
''  dominium  oon  (ladm  et  inftar  boleti  cmergic^  fed  per  va- 
ries gradus  confticuicur  et  elaboratur :  li  vero  funt,  ut  pro- 
priecarios  et  qui  utile  dominium  habet  alienet,  ut  deinde 
vel  ipfe  vel  (^uod  plerumque  fir)  ejus  procurator,  jus  fuum. 
et  dominium  in  mahus  domini  direfti  reiignet ;  adhibito 
*'  notario  et  inftrumento  refignationis  in  Favorem  acquirentis 
-^'  confedo  :  Urque  fuperior  praedium  non  jam  vaflalli,  fed 
**  cujus  jus  penes  ipfum  eft,  difponat  charca  lua,  addito  man- 
**  dato  de  rcfignatario  invcfticndo,  vulgo  praecepto  fafmat ; 
<'  et  demum  ex  eo,  acquirens  inveiliatur  :  Per  priores  iftos 
''  gradus  deveftitur  alienans,  fed  in  graciam  et  in  rem  acqui* 
**  rentis  ;  per  pofteriores  inveftitur  acquirens  ;  quemadmo- 
*'  dum  autem,  ubi  fcala  adeo  angufta  eftf  ut  per  gradus  fin- 
''  gulis  tantum  afcenfus  fit,  prioribus  gradibus  per  aliqucm 
'*  vel  occupatis  vel  fublatis,  in  fuperiores  innici  nuUus  nee 
*<  feparatur  nee  conatur;  baud  fecus  in  fcuda  acquirendo,  ex 
*^  ifta  graduum  ferie,  prioribus,  quibus  alienans  dominio  et 
''  jure  fuo  nudatus  eft»  fed  in  primi  acquirentis  graciam,  per 
'<  eum  occupatis;  alteri  pofterius  acqairenti,  in  ulteriores 
''  £radus  penetrandi,  nee  Ipes  nee  locus  relinquicor :  £xin- 
*'  de  de  jare  acqairendo  et  diligencia,  frnftra  cercamen  ef- 
''  fet,  praedio  per  priorem  refignaiionem  rcfignatario  adeo 
*'  affedo  et  addi<5lo,  at  akerius  efle  nequeat. 

**  Ad  haec  cum  duplex  fit  refignatio  praediorum,  vel  <d 
"  remanentiant,  vel  in  Yavorem ;  utriufquc  quoad  rcfignantem 
*'  idem  et  par  eft  effeaus,  utdeveftiator  Icilicet;  et  quod 
'^  ejus  fuerat  dominium  utile,  ejus  e(Ie  definat,  et  penes  fupe- 
*'  norcm  et  in  ejus  manibus  collocetur :  Utroque  cafu  domi- 
^'  nium  utile  cum  dircSo  e  veftigio  coalcfcct  et  confolidatur ; 
*'  fed  CO  difcrimine,  quod  ubi  refignatio  fie  ad  remanentiani 
**  et  in  rem  ipfius  domini,  confolidatio  id  operatur,  ut  tarn 
'*  utile  quam  dircdflum  dominium  penes  dominum  fii,  fed  ut 
"  fuum  nee  divcllendum ;  ubi  vero  refignacio  fit  in  favorem^ 
"  dominium  utile  ica  tranfit,  u;  intcrea  cum  dircSo  con- 
'*  junclum, ,  penes  dominum  fupcriorem  fie ;  led  ca  lege  et 
*'  modo  ut  rcfignatariu m  invcftiat :  Nifi  enim  dominus  eflet, 
^  et  etiam  utile  baberet  dominium,  ncc  id  cliarta  fua  dare 
'*  poflTct :  Quod  ct  ex  ipfa  chartarum  ex  refignaiione  ftylo 
manifeftum  eft  ;   nam  iis  dominus  dirc<^us  terras  difponit, 
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^^  non  ut  amplios  alicnamis,   fed  quarum  jas  ad  alienantem 


'^  per  refignacionem  five  ea  fit  ad  remaDcntiam  five  in  favo- 
<*  rem,  pariter  diveftitum ;  et  poft  alterutranii  in  ejus 
^  fraudem,  nee  honefte  nee  utilhcr  alienare  pofle. 

^  AccKDiTy  quod  hand  pridem  in  mores  noftros  irrepfic, 
''  et  ifte  apud  alias  gentes  fref^aentior^  at  inveftitura  in  ufun> 
<*  et  rem  alterius  quam  invefliti :  Si  igitar  alienatio  fiat  do* 
*^  mine  direfto,  fed  in  rem  ct  ufum  alterius,  et  ex  ea  rcfignatio 
''  fada  fit  ad  remanentiam,  iflo  cafii  baud  ambigendumt 
<<  alienantem  fruflra  alieoare  in  fraudem  ufuarii,  in  cojos  rem 
^*  et  ufum  przdium  domino  direSo  alienatum  et  fnrfum  red- 
«*  ditum  fuerat.  Nee  ma^is  dubitandum  eft,  et  ea  refignatione 
^  qux  fit  in  favarern,  alienanti  ademptam  omnem  alienaBdi 
**  poteftatem:  Nam  utraque  refigoatiofitin  manosfiiperioris, 
**  led  in  rem  alterius ;  et  ifta  quae  fit  in  favorem  pariter 
''  transfert  praedium  in  domini  manus,  quodaramodo  ad  re- 
<<  manentiam,  et  apud  eum  remaDftinim,  donee  ex  lege 
**  fiduciae,  qux  in  refignationibus  contrahitur^  refignataiius 
*'  Inveftiatur. 

'^  Demum,  refignatio  adeo  folennis  et  in  rem,  et  domiqii 
^'  ab  alienantc;  trai^ativa  eft,   atque  in  ea  tot .  aAus  inter- 

veniunt,  t^m  alienantis  qui  refignat,  quam  domini  diredl 

eui  refi^naiionem  admittit,  et  jus  penes  fe  iranflatum  re- 
^*  ugnatano  reddit,  tradito  fymbolo  in  fidem  et  arrham  in* 
*<  veftiturae  fubfequuturac  ;  intcrvcDientibus  etiam  notarip  ct 
*'  teftibus;  ut  rcfignante  mortuo,  defun<Ais etiam  turn  domina 
"  dircclo,  turn  rclignatario :  Refignatio  tamen  ejufque  vis 
^*  et  efFe(^us  baud  incercidat  ct  evancfcat ;  nam  et  lis  cafibus, 
"  inveftitura  a  domini  dirccli  fiYcceflbribus, ,  rcfignaiario  auc 
'*  ejus  haercdibtis,  vel  ab  eo  caufam  babcntibus,  dari  debet. 
*'  Ea  argumenta  fimt,  per  refignationem  dominium  utile  ab 
**  alicnantc  difcedcrc,  ita  ut  in  fiiperiorera  transfcratur,  et 
**  cum  doiuinio  dircfto,  cui  intcrca  unitum  eft,,  tranfeat; 
*'  nedura  ad  domini  haeredes,  fed  ad  fiicccffores  quoflibet 
'*  fingularcs.  Exiftis  omnibus,  quae  ut  de  re  et  queftione 
**  tanti  momcnti  prolixius  difccrptata  funi,  manifcftum  eft 
•*  alicnanti  per  refignationem  diflafito,  nullam  vel  juris 
''  umbram  vel  veftigium  fiipercfle  ;  et  alicnationcm,  et  ex  ca 
*'  refignationem,  fi  quam  pofterius  fcccrit,  et  inveftituram 
**  etiam  priorcm  ca,  quae  ex  priore  refignatione  fecuta  eft, 
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'<  iDQtilem  et  Dullam  efle;  ut  a  non  habentibus  poteflatem; 
'^  faltem  aDnuIlandam  aftione  rcfciflbria^  qu^  nobis,  redudio 
'*  dicitur. 


.    QuaBflio  Qiiinia* 

An  is  qui  in  Dominium  direSum  [uccefjit  Htuh 
ftngulariy  teneatuY  Acquit ent cm  in  Vaffallum  re- 
cipcre  ex  Refiffuitio7ic  in  nmnibus  auSloris. 

"  P  X  CO  qaod  fupcrius  didum  eft,  dominium  fcilicct  utile, 
"  X-J  ex  rcfignatione  in  manus  fupcrioris  furfum  redditum, 
''  cum  dominio  diredo,  ad  fucceflbrem  in  eo  etiam  fingularc^ 
'*  iranCrcj  ea  fuboritur  quaftio,  An  fucccflbr  fingularis 
^'  teneacur  acquirenci,  vel  ejus  hzredibus,  dominium  utile  a 
*'  dire^^  fejuhdum  reddere  ?  et  fi  renuat,  quod  juris  remedi- 
/'  um  iis  compctac?  Nulla  fiquidem  inter  dominum  dircflum, 
''  qui  ex  refignatioue  terras,  quoad  dominium  utile,  in  manus 
''  fuas  recepit,  interceifit  necef&tudo  cum  fucceflbre,  qua  eum 
*'  reprefentec  uc  haeres,  auc  alio  titulo  univerfali ;  auc  ex 
*^  fiducia,  quae  in  rcfignatione  intervenit,  fidem  ejus  liberare 
''  teoeatur.  Nee  magis  negotium  ei  fuit  cum  reiignatario ; 
'^  vel  uUus,  quo  obligetur,  vel  contradus,  vel  quaii  con- 
"  tradus. 

**  Sed  pfieter  perfodales,  funt  aliae  etiam  obli^ationcs  la 
'^  rem,  quibus  res  ipfa  fubjacet^  et  qui  eam  nancifcitur  fefe 
''  fubjeci^ :  Sic  qui  adipifcitur  prsedium  fervituti  obnoxium, 
**  licet  ejus  dum  acquirerct  nulla  mcntio  aut  cxceptio  fuerit ; 
''  patieotiam  tamen,  et  quae  ex  fervitute  debencur,  praeftare 
*^  tenetur.  Idem  de  annuis  redditibus,  et  padis  de  refro* 
*'  vendcndo,  et  retradibus  feu  rcverfionibus,  et  lege  commif* 
''  foria  dicendum  :  Res  enim  Temper  trandt  cum  iua  caufa  e£ 
''  ooerej  nee  alio  aut  pinguiore  jure  fucceibr  utitur,  quam 
''  eo  quod  deceflfor  aut  audor  habuerar.  £a  autem  eft  caufa 
*^  dominii  diredi^  ut  quandocuuque  dominium  utile  per  re« 
^'  iignationem  cum  eo  conjundum  eft,  qui  eam  receperit,  vel 
*^  ejus  fucccflbr  etiam  fingularis,  gravatus  fit  refignatario  cc 
"  ejus  fucceflbribus  domiaium  utile  reftituere. 

'^  Si  id  facere  cundetur  vel  renuat  dominus  diredus,  in 
**  prompto  remedium  eft  ;  ut  fciz.  coram  fenatu  ecu  collegio 
^'  judicum  in  caufis  civilibus  fuprenio,  adio  fummaria  intcnte* 
*'  tur,  et  exhibito  inftrumcnto  refignationis,  et  noviffiau 
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*'  charta  ct  invcftitura  aoftoribus  conccfla,  pctttor  juxta  cam 
'*  novam  fieri  refigoatario  vel  ejus  hscrcdi,  fcntcntia  lata  ; 
«  fi  domiuus  dircftus  haud  pareat,  fed  adeo  contumax  fir,- 
•'  ut  rcbclUs  ct  exlex  dcnuncictur  banno  publico,  ct  conia 
"  pro  tuba  inflato  ut  moris  eft,  qyod  ideo  cormuit\6  apud  nos 
"  diciiur;  dcmum  jofla  ct  mandato  Scnatos,  canccUarii 
^*  dircftor  praeccptum  fafiDX  diriect  pro  refigoatario,  vel  ejus 
'<  haerede  mvefticndo,  ita  ut  dc  domino  dirciSo  tcoeanCt 
**  ncc  vaffallus  jure  fuo  fraudctur,  nee  dominus  fiio  etiam 
"  culpa  fua  decidet;  muldlandus  tamen  ob  pervicaciam  ct 
'*  rcbcUioncm,  bonis  omnibus  mobilibus  tarn  rebus  quam 
"  nomJnibus  rcjgi  caducis;  quod  ^ycA^/jw  vocamus. 

**  IsTA  fijnt  mtclligenda  dc  praediis  quae  dc  fubditis  tcncn- 
**  lur  5  rex  cnim  ct  Quacftorcs  regii,  quiquc  alii  ci  a  rationibus 
'»  funt,  id  quod  jaftum  eft  haud  gravate  faccrc  praefiimuntur. 


Quxflio  Sexta* 

An  Superior   nu'dum  Reftgnatarium  ejufque  Hare- 
des,  Cejfionarios  inveflire  teneatur? 

*'  /^U-ESTIONEM  pracccdcntcm  dc  rcfignatario  cjofvc 
'*  vZr  hscrcdibus  recipiendis,  excipit  jfta  de  affignatis^  fie 
'^  cemonarii  (fed  parum  Latine)  apud  nos  dicuntur  ;  omnia 
*'  autcm  jura,  moribus  noftris,  cedi  poflunt,  dc  quibus  invefti- 
*'  tura  haud  fcquutura  vel  ncc  duni  fccuta  eft;  fi  igitur 
^'  alicnatis  prsediis,  ct  ex  alienatione  refignationc  fecuta,  ac- 
**  quircns  ea  ct  jus  fuum  per  alienationem  ct  refignationem 
"  nbi  qusefitum  per  ccflioncm  in  alium  tranftulcrit :  ^^rU 
**  tur,  An  dominus  direftus  ccflionarium  reciperc  tencacur? 
*^  £t  quidem  extra  quacftionis  aleam,  videtur  recipiendum 
*^  cfTe ;  alienatio  etenim  tarn  acquircnti  quam  haeredibos  ct 
**  affignatis  ejus  fafta  eft :  Ncc  minus  in  corum  favorcm  rc- 
*'  fignatio  a  domino  fupcriorc  admiflk  eft.  Tenendum  tamen 
"  eft  ceffinarios  reciperc  dominura  directum  haud  teneri ; 
*'  feodum  fiquidcm  bcncficium  dicitur,  ct  beneficium  ncc 
*'  invito  ncc  ab  invito  datur  ctexDrimitur;  intcrque  feudi  five 
'  ^'  cficntialja  five  naturaliaillod  eft,  ut  domino  inctm/ulto nedum 
'*  invito  ciari  neaiieant.-  Nam  feuda,  initio  ct  jure  primacvo, 
*^  dabantur  a  do  minis,  viris  militaribus  ct  fibi  devotis,  ob 
'<  lidem  ct  virtutem  bellicam,  tarn  ipforum  compcrtara,  quam 
f*  poftcrprum  prstfumptam,  juxta  illud  poctae  jortej  creantur 
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^*  fortihus  et  bomsy  &c.  Licet  autcm  fcculo  degcncri,  fcudt 
•*  ctiam  dcgcncraverint,  m  inftar  pacrimoniaTium  fint,  ct 
'*  fcuda  in  ipfis  feudis  dcfidcrcs;  tamcn  fere  ubiquc  illud 
rennet,  ut  pro  vaffallo  ct  vctcri  clicntc,  novus  ct  extrancus 
non  poffit  obtrudi ;  ctiam  ifto  tempore  quo  bcllam,  tU  at 
*'  Ennius,  magis  caupomtur  quam  helligerattir,  ct  merccnario 
'*  militc  coDducitur,  ct  dolo  magis  quam  virtutc  gcritur.  Ill 
**  Gallia,  et  aliis  baud  multis  rcgionibus,  ubi  favorc  commcrcii 
**  (qui  fummus  eft)  conceflbm  eft  fcuda  alienare,  id  fit  co 
**  tcmperamento  -,  ut  pro  rccognofccndo  et  laudando  domino, 
"  eompofitiOy  ut  loquimur,  ct  laadimia  domino  dircfto  pendi 
'*  dcbeant,  certa  parte  pretii  in  id  decifa,  ct  legibus  dcfiniia, 
**  Cxterum  apud  nos,  fcuda  dc  domino  tcnenda,  nifi  dominos 
**  confcnfcrit,  fruftra  (interdum  baud  impuuc)  alicnantur;  fi 
"  militaria  fint,  et  cuftodia,  ct  maritagium  hxrcdis,  ad  domi- 
•'<  num  pertinent :  Nee  adbuc  parum  refcrt  qualem  doninus 
**  fibi  afcifcat  vaflallum.  Aliarum  cnim  rcrum,  juxta  juris 
**  regulam,i  duo  non  pojfnnt  effe  domini  in  folidum,  in  feudis 
^'  vero  duo  funt  domini  et  perpctui,  fed  dotnimo  diverfo  ct 
*'  difpari;  ita  ut  penes  fupcriorcm,  dh'edlum;  penes  vaflal- 
*'  lum  fit  utile;  ct  utriquc  ex  eodem  fundo  fruflus  fint  ct 
*'  proventus,  utiU  quidem  naturales,  direCio  vero  civiles  et 
'*  obvemiones  ;  exifta,  ut  fere  omni  commirnionc,  plerumquc 
^*  nafcitur  quseftionum  ct  litium  feges,  dc  warda,  maritagio, 
**  non-iutroitu  et  aliis  obventionibus,  ^uae  cedunt  domino 
"  dircfto;  Ut  igitur  litibus  et  rixis  obviam  catur,  ct  dc  do- 
*'  minii  fu  fruftiBus  mature  et  officiofc  (ut  pa'reft)  fatisfiar,  fi 
"  mutandus  fit  vaflallus  domino  direfto,  cavendumcft,  nc  pro 
*'  viro  probo  ct  bonae  indolis,  morofum  et  dyfcolum  ;  ct  pro 
*'  devoto  ct  clicntc,  potcntiorcm  et  tantum  non  adverfarium 
''  nancifcatur.  £is  dc  caufis  nee  injuria,  domino  ita  con- 
'*  fultum  eft,  uc'  invicus  vaflallum  novum  ct  incommodum 
"  habeat. 

*'  Nec  obftant  quae  fuperiis  di£ta  funt,  dominum  fciz.  rcfig- 
''  nacione  in  ejus  manus  fafta,  in  favorem  ct  in  gratiam  acqui* 
^'  rentis  ct  ejus  hacredum  et  affignatorum ;  co  ipfe  confentire,' 
*^  ut  acquirencis  tam  haeredes  quam  affignatos  in  vaflallum 
"  rccipiac;  verba  cuim  ifta  tam  in  alienationis  quanl  in  refig- 
•*  nationis  inftruracntis,  intclligcnda  funtcivilitcr  et  fecundum 
^'  fubjcftam  matcriam,  fciz.  ut  refignationc  fafta  refigna- 
^'  tanura  ct  haeredes  ejus  inveftiat  (hacrcs  cnim  in  jure  cen- 
''  fctur  cadem  perfpna  cum  defunfto)  ceffionarium  vero  fi  fibi 
"  vifum  fucrit :  Imo  fi  rcfignatarius  invcftiius  Ct  charta  ipfi  ct 
^^  baeredibus  ct  aiSgnatis  concefla^  feudo  mulftatur,  (i  mifitare 
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*^  Bt,  ec  vaflallum  to  fetido  vel  dc  fe  vel  domioo  cenendo,  fine 
'^  domini  confenra,  inveftiret. 

.  *'  Cum  duae  fiat  alicfiationes,  altera  refigDatariOy  altera 
'f  ccffionafio,  una  autem  inveftitura :  Si  doiDiaas  aflignatum 
«<  ex  ccflione  inveftire  paratus(it,rupervacuum  eftquaerere,an 
^^  umim  aut duplex laudimi urn  domino  folvendum  fit;  cum 
<*  domino  integrum  et  penes  eum  arbitrium  fit  vel  baud 
**  admittere,  veiquibus  convenerit  coQditionibus  et  kudimiis 
**  eum  recipere  i  et  fi  dominus  per  compendium,  ceiSonarium 
'*  brevi  manu  recipere  velit,  charta  et  ex  ea  faiina  ei  tradita ; 
^'  baud  invidenda  videntur  domino  laudimia^  quae  confequere- 
/'  tur  fi  loQgiore  et  operofo  circuitu  nee  modicis  fumptibus, 
**  charta  et  fafina  reUgnatario  tradita;r  et  refignatione  in  £ra« 
^'  tiam  ceilionariii  et  ex  ea  repecita  iierum  charta  ct  fafina, 
«  sdSlignati  inveftitura  abfolvenda  efTet. 

t 

De  reftgnationibus  a  domino  direSo  acceptatis.  An 

deveftiant  refignantes? 

«  QUPPOSmo  in  fafti  fpccie,  vaflallum  feudi  militaris  il- 

''  O  lud  vendidifle ;  et  refignatione  fafta  per  proeuratorem 

^'  ex  mandato,  inter  alias  claufulas  folenues  in  Uteris  feu  in- 

*^  ftrumento  venditionis  inferco,  et  per  dominum  dircAum  fea 

**  fupcriorem  reccpta,  coram  notario  et  teftibus,  ut  mens  eft, 

*'  et  de  ea  inftrumcnto  confefto ;  fed  poftea  diem  obiifle,  re- 

*•  li3o  bacrede  impubere,  cmptore  nondum  invcftito :    J^r/or- 

^'  ritur^  An  cuftodia  et  inaritagium  haeredis  venditoris,  domi- 

'*  no  direAo  obveniant  et  debeantur?   Haud  inficias  eo  utriuf- 

^'  que  partis  patronls  baud  deefle  argumenta ;    nee  ea  quidem 

^'  levia ;  fed  omnibus  ultro  citroguc  perpenfis,  negatwa  vc- 

^*  rior,  et  juri  et  acquitati  magis  videtur  cflc  confcntanca :  Eo 

^'  tamen  temperamento  et  cautela,  fi  omnia  bona  fide  aAa  fint, 

''  et  dolus  abfit^  et  omnis  machinatio  fraudulenta  ;    vendirore 

f^  forte  in  extremis  et  morbo  fontico  laboraute,  et  venditione 

5'vproperata,  ut  fraus  et  fucus  fiat  domino  infcio,  et  commento 

f^  ifto  fraudato  iftis  et  aliis  dominii  fui  frudibus,  mortc  vaflilli 

5'  immincntc,  propediem  obventuris ;    fi  forte  venditore  et 

^'  emptore  amicis  et  colludentibus,  ct  domino  (ut  fere  raagna- 

f*  tcs  fuDt)  haud  fatis  attento,  confulto  differtur  et  fuftinctur 

f«  inveftitura,  cjufque  octitio,  ut  aucipiti  dolo  fruftrctur  domi- 

M  nus:  Caufancibus,  u  praemoriatur  venditor,  eum  penitus  de<> 

f '  vcftitum  J  fi  emptor,  eum  nondum  inycftitum  nee  vaflallum 

f5  fuiflc. 
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^'  Ubi  igitor  praedium  venditum,  et  refignado  in  domioi 
'<  voleDtis  ec  acccptantis  manum  fada  eft,  Dec  ulla  fraua^  auc 
**  fraudis  faipicio  (bbcft,  yccditor  dominio  ucili  exutus  ce  pern- 
'^  cus  deveftuus  eft,  adeo  uc  ad  eum  deveftieDdum,  omnia  ab 
*^  CO  ada  (int ;  ita  ut  nihil  fuperfit  agendum :  Nee  ullom  pe- 
*^  nes  eum  fit  jus  vel  juris  umbra ;  om  paAo  inter  eum  et  do- 
'^  minum  convenerit,  ut  a  refi^natione  recedatur;  quod  pie- 
'<  rumque  fit,  cum  fupervenit  alius  emptor,  et  refignatione  faAa 
''  in  ejus  gratiam,  dovoempcori  grati6catur  dominus,  charta 
**  et  invelTitura  ei  concefla ;  quod  plerumquc  fed  parum  ho* 
<'  nefte  fit,  non  obftante  priore  ycnditioue  et  refignatione : 
«'  Quo  cafu  pofterior  emptor  fed  primoinveftitus,  et  jus  plenum 
'^  et  perfedum  confecutus  praetertur  priori  empton  etiam  Ui- 
'*  vcuito  fed  poftcrius:  Prior  cnira  tempore,  quoad  jus  toii- 
'*  pletum,^^wr  eft  jure. 

**  Cum  igitur  venditor  quoad  domiuum  et  emptorem  St 
'^  deveftitus,  et  quoad  fcipfum  aSiye  ;  nee  enim,  ita  devefti* 
'^  tns  praedio  divendito,  CK  eo  aliquid  commodi  auc  emolu- 
^'  menti  potefl  confequi,  a»t  ulterius  aliquid  agere  ut  deveftia- 
"  tur;  fcquitur  cum  dcfiiflc  cfle  vaflallum,  et  dcvcftitum  eflfe 
^'  p(^S^^  ut  ita  loquar:  Nee  ejc  praedio,  quod  amplius  baud  eft 
''  fuum,  aliquid  iDcommodi  aut  periculi,  ipfi  aut  haercdibus 
*'  metucndum ;  juxta  rcenlam,  penes  quern  comimda,  penes 
*«  euttdem  incammoda.    Et  e  contra. 

"  2.  Argum.  Sccundo,  fi  venditoris  filius  inveftituram  pctat, 
*^  et  coram  inquiiltoribus  patrem  obiifte  ultimo  veftitum  et 
*'  fafitum,  et  fe  ei  haeredem  efle  in  co  praedio  aflerat,  et  fen- 
"  tcntia  feu  veredido  quindccira-virali  declarati  petat ;  ei  ob- 
*'  ftabit  exceptio  feudum,  a  patre  abdicatum  in  domioi  ma« 
'*  oibus  efle,  et  ejus  fidei  conimiflbm,  ut  emptorem  in  eo  in* 
*'  Ycftiat,  idqoe  facere  dcbere  et  paratum  eflc. 

•*  5.  Argum.  Terlio,  \foc  \r07n  ioitrroc  &c.  um  dato  abfurdt 
^^  multafequuntun  Dato  igitur  vaflallum,  venditiooe  et  re« 
«*  figuatione  baud  deveftirum  efle ;  hydrae  inftar,.  multa  pul- 
«'  lulabunt  non  tarn  incommoda  quam  abfurda,  a  ratione  et  e- 
^*  quitate  aliena.  Si  enim  repraefentato  pretio  et  feudo  abdi- 
«*  cato,  et  omnibus  pcra«3is  quae  facere  dcbuerat  aut  poterat 
•*  venditor,  ut  jus  funm  in  emptorem  transfcrrct,  vaflallus  ad- 
**  hue  efl:;  tunc  ex  ejus  aut  haeredis  delidis  feudalibus  et  cri- 
«'  minibus  fi  majcftatis  fmt,  domino  regi ;  fin  etiam  fint  in 
'^  dominum  immediatum,  domino  ipfi  feudum  ipfum  commit* 
*'  tetur,  aut  feudi  ufusfruAus:  Si  venditor^  aut  ejus  haeres, 
''  exlex,  et  per  annum  et  diem  rcbcUis  fuerit  \  fi  venditor  rc- 
**  fignationc  fafta  ftatim  moric  pracrcptus  fit,  antcquam  emp- 

*<  tor 
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**  tor  inveftitus  fit,  fed  prctio  praecepto,  act  cam  empcori 
''  debitor  fuerac,  fundo  in  folutum  vendico»  ncc  uUa  vcl  veti- 
^<  ditoris  vel  cmpcoris  aut  domini  culpa  vel  oiora  iotervenerk ; 
^'  creditores  tamen  vcDdicoris  pracdium,  per  licitationem  auc' 
*^  adjodicationem  fibi  addi<$um  ec  in  foluciotiem  datum  coDfe- 
*'  qucntur ;  emptore  ct  crcditoribus  ejus  (fi  qui  funt)  fruftra 
^'  quaereutibus  libi  legum  praetextu  deluiis,  lam  pretio  quam 
*'  j>racdiQ  carendum;  eo  colore  quod  praedium  turn  venditum, 
<*  cum  a  vendicore  rciigoatum,  adhuc  tamen  penes  cum  et  ejus 
'^  oiEbus  haeferic,  ejufque  crcditoribus  et  coram  diligentiae 
*'  obnoxium. 

'^  4.  Jrgtm.  Si,  mortuo  venditore,  emptor  a  domino  direc- 
«^  to  pctat  inveftituram  feudi,  per  rcflgnationem  in  domini 
<^  manibus  exiftentis;;  fed  in  favorcm  ct  rem  emptoris,  ci  qua- 
«'  fi  domini  fidci  commifli,  ut  cum  invediat ;  et  de  refigna- 
^  tione  conftet,  cum  dominus  inftrumento  (ubfcripfcrit,  aiu 
^*  juramento  delato  confefTus  vcl  habitus  fit  pro  confefib  refig- 
«'  nationem  fadam^et  admifiam^  dominum  ut  vaflallum  inveftiac 
^'  cop  pofic,  explorati  juris  eft :  Emptore  aucem  invcflito^ 
"  qua  fronte  vendtcabit  dominus  cuftodiam  praedii  et  filii  ven- 
^'  ditoris,  ejufque  maritagium,  non-introicum,  aut  alias  ob- 
<'  ventioncs  ex  obitu  venditoris,  cum  vailallum  habeat  empto- 
''  rem,  et  ei  inveftituram  dederit  praedii  ut  optimi  maximi,  et 
*'  quale  ad  venditorem  pertinebat  tempqre  refignationis.  Ad- 
*'  naec,  jura  ifta  wardae,  relevii,  maritagii,  ec  alia  ejufmodi> 
^'  ideo  introdu6la  funt,  ut  vallalli  haerede  minore  et  per  ae* 
'^  tatem  officio  et  ferviciis  militaribus  impari ;  dominus  feudum 
'^  ob  fervitia  conccflum,  ea  caufa  ccflante,  ad  tempus  quafi 
*^  condiceret  et  rehaberet,  donee  haeres  ad  Icgitimam  aetatem 
**  pervenerit :  Et  cum  uxorcs  apud  viros  facpe  uxorios  plun« 
'<  mum  poflcut,  domini  multum  intercft»  ex  qua  familia  uxo- 
^f  rem  ducat,  ne  forte  domino  iniquior  aut  inimica  fit :  Eae 
"  autcm  rationcs  ccflant  emptore  invcftito ;  viro  ad  fervitia 
''  militaria  parato  ec  idoneo:  Nec^efcrt  quam  uxorem  ducat 
*'  filius  vcnditoris,  qui  ncc  eft,  ncc  futurus  eft  domini  vafial- 

*"  Omiisis  aliis  quae  pro  ifta  fententia  cumulari  pofient  ar- 
**  gumentis :  Quae  pro  adverfa  funt  (quam  poflum  paucis)  per- 
**  ftringam  et  diluam.  Primum  ct  in  jure  fere  unicum  eft; 
^'  fi  venditor  adhuc  vaflallus  nee  deveftitus  eft,  ex  e]us  morte 
'^  cuftodiam,  fi  infra  aetatem  legitimam  eft,  ct  ejus  marita- 
'^  gium  ad  dominum  pcrtinerc,  confequens  eft :  Antccedcns 
^<  autem  verum  efle,  et  venditorem  baud  ciTe  difiafitum  ita 
*'  arguitur;  penes  deveftitum  nullum  rcfidit  jus  vel  juris  vcfti- 

*•  gium, 
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•*  gium,  quod  alienarc,  aut  in  alium  transfcr/c  qaeat;  nemo 
"  Squidcm  plus  juris  in  alium  transfcrre  potcft,  quara  ipfe  ha^ 
'*  bet;  vcndicorcm  vcro,  vcnditionc  cclebrata  et  rcfigaationc 
^  fecuta,  non  folum  de  fafto  alienarc,  fed  in  fecundom  emp- 
'*  torcm,  jus  etiam  ncc  inutile  ant  inane  transferrc  poflc,  ex 
"  CO  liquet ;  quod  fecundus  emptor  (ut-  fuperius  attigimus)  ex 
**  rclignatione  in  cjusgratiam,  licet  poftcriorc,  tameninvefti- 
^  tus,  potior  erit  primo  etiam  inveftito,  fed  pofterius:'  Et  ab 
**  CO  fi  poffideat,  pracdium  vendicabit  et  evincct. 

'*AccEDiT Crtf^«  noftri,  juris  communis  et  patrii  confultifli- 
"  mi,  feu  opinio  feu  aufloritas ;  ubi  enim  quaeftionem  iftam 
*'  (et  faiis  prolixe)  difceptavit ;  in  cam  fententiam  non  tan- 
'^  turn  propendere,  fed  pedibus  iiffc  videtur,  vaflalluria,  ^'^fig- 
"  natione  tam  ab  eo  fafta  quam  a  domino  accepca,  baud  de-' 
''  vcftiri. 

*^  Adhaec,  quemadmodum  natura,  materiam  forma  quae 
'^  ineraty  nunquam  privat  auc  exuir,  ni(i  nova  accedat ;  baud 
««  fecus,  jura  nulli  ius  adimunt  nifi  alteri  quaei:atur; 

"  Sed  refponfio  in  promptu  c(l;  primo  enim,  illud  quod 
**  fupponitur  pro  fundamento,  viz.  Secundum  emptoirm  primo 
**  inveftitumy  priori  pojterius  invejliio  potiorem  eje,  hatid  indu- 
"  bitatum  aut  extra  quaeftionis  aleam  eft.  Et  Cragius  nuUibi 
**  quam  in  ifta  difccptionc  magis  pcrplexus  aut  minus  fibi  con- 
**  ilans:  Fatetur  tamen,  Ae  eo  fundamento  moribus  noftris 
"  variatum:  Et  Qragio,  David  M'GUlsus  rigius'  Mvocaius, 
*<  vir  laudatifiimus,  iB  eo  ibi  et  alibi  cum  ma:j:imi  honoris 
'*  pracfatione  laudatus,  opponitur:  Et  ejus  non  tantum  fenten- 
*•  tia,  fed  fenatus-confultuni  ct  auSoritas  rci  judicatae,  cujus 
«*  ibi  mentio  fit ;  qua,  M'G'f/feo^patrocinante  ;  lecundi  cmpto*. 
<*  ris  invcftituram  licet  priorcm,  primo  emptore  agente  actior 
«*  ne  refciflbria,  nullam  et  irritam  efli  judicatum  eft;  quia  a- 
"  .licnatio  fijcia  fuer^t  a  yenditorc  deveftito  ct  non  habenie 
•'  poteftaicm, 

'*  HOP  JEWS  etiam  juris  noftri  peritiflimus;  fed  (ut  plerif- 
**  que,  videbatur)  pimiae  et  capriofae  fubtilitatis,  aiomum  ct 
'^  punftum  (Jiftinguerc  videtur:  Ait  enimy  fi  vaflallus  ex  alie- 
^*  natione  et  refignatione  deveftitus,  dederit  fubfcuduni  de  fe 
^'  tcncHdura,  id  irritum  fore,  utpote  conccflura  a  non  habentc 
*'  potcft'arem;  fin  autcra  dedcric  fcudum  de  domino  tenendum, 
**  et  dominus  fecundum.  emptorem  primo  invcfticrit,  alipnar 
'*  tioncm  et  invcftituram  valcre;  et  invcilitum  priori  cmptO'^ 
♦*  ri  pracfcrendum.  Qiiomodo  auteiji  penes  venditorem  jus  cp 
**  potcftas  fit  dandi  jus  nobilius,  et  fcudum  de  domino  tcnepT 
''  fjum  J  cidem  autcm  ddit  potcftas  dandi  jus  iofcrius  ct  feu- 
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*<  dam  de  fe  tenendum,  intelledu  nedom  explicato  Afficile 
*'  eft  ;  ec  Oedipo  egct.  Sed  daco  nunc  moribus  noftris  in  fa- 
^*  rem  diligcutiaey  fecundo  emptor),  qui  praedium  bona  fide 
«'  eomparavit  et  fibi  vjgilavit,  jura  fubvenire*;  et  diligencia 
'<  praevertentem«  et  jus  confummatum  adeptum,  priori  em- 
*^  pcori  pracferendum  ;  noo  fequetur  ramen  veoditorem  quoad 
<*  dominum  adhuc  vaflallum  clTe,.  nee  deveftitum  quoad  alios 
<^  eifciftusi  et  eos  praefertim,  ut  dominus,  vcnditore  vivo  aut 
'^  mortuo,  ex  ejus  perlbna,  aut  morte  nihil  commodi,  aut  ob- 
''  ventioni^  pctere  aut  coafequi  poflet;  cum  feudum  non  tan* 
'<  turn  alienarit,  fed  a  fefe  penicus  abdicarit,  domino  confea- 
**  tlcnte,  et  feudum,  per  bacilli  traditionem,  folcnnis  in  relig- 
*^  nationibusiymboli,.recipiente;  fed  ut  emptore  iraderet ;  et 
''  dominus  confelliin  et  unico  coniextu,  per  didi  fymboli  tra- 
<^  ditioncm,  emptori  feudum  reddcrc  invcftituram  concedcre, 
<'  li  fuperftes  fit  j  fin  fato  fundus,  ejur  haeredi,  juris  remediis 
**  compelli  poflit. 

**  2duTn^  Argumentum  eft,  ab  incommodis,  iifque  baud  pau- 

*«  cis  quae  contraiiae  fententiae  aflertores  urgent,     iwo,  Ex- 

*«  agg:crant ;  eo  tcmporis  interftiiio  inter  rcfignationcm  vcadi- 

*<  toris  et  cmpioris,  inveftituram  (quod,  emptore  negligente 

«'  aut  moriente,  ^ncertum  didu,  quam  diuturnum  futurum  fit} 

•*  dominium  dircdum  interca  ftcrile  et  effoetum  fore ;   feudi 

<*  cuftodiam,  maritagium,  et  alios  dominii  iftius  frudus  et  e* 

^<  molumenta,  (i  ex  perfona  venditoris  baud  obveniaoc,  quia 

«<  vaflallus  elfe  defiit;  ex  perfona  em ptoris  baud  fperanda;  oec 

*^  enim  unquam  fuit,  nee  certum  eft  an  fuiurus  fit  vailallus  ; 

**  fiquidcm  tnulta  cadunt  inter  calicem  fuprenwaiie  labra**  Porro 

*^  cum  nee  alienationis  inftrumentum  nee  rengnationis  penes 

'^  dominum  ilt,  fed  illud  penes  emptorem,  iftud  penes  tabeU 

**  lioues*  homines  ifto  fccuio  lubrirae  et  fufpedae  fidci ;    in 

^^  fufpeufo  et  incertum  fore,  utrum  dominus  fit  venditori  an 

*^  emptori;  et  colludentibus  facile  efle  utrum  velint,  et  prouc 

^*  e  re  fua  et  fibi  commodum  fuerit,  domino  vaflallum  obtru- 

^*  dcre,  celatis  inftrumentis  aut  dcletis. 

^'  Ad  iftud  aiigumentum,  baud  refpondebo,    qubd  vulgo 
*'  dicitur,  incommodum  non  folvcre  argumentum  nedumjus: 
Sed  oftendam,  cafu  fuppoiito,  quae  fupra  memorata  iunt^ 
non  fequi  iucomrnoda:  Nee  enim  yerum  eft  dominium 


ti 

*^  diredum  interea  inutile  et  infoecundum  fore ;.  nam   aliena^ 
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tionc  et  refignatione  fada,  quae  non  tarn  jus  eft  quam  via 
ad  jus,  licet  emptor  jus  in  re  et  ccmpieium  ante  inveftituram 
**  baud  nahcifcatur ;  ex  alienatione  tamen  jus  habet  ad  remi 
*\  et  ex  rcfignatiouc  rcccpta  a  domino  dircdo/w  in  re  inchoa" 

**  turn; 
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• 

^^  tum\  fed  adco  cfficax,  tam  quod  dominum  quain  rcfigna- 
*'  tarium,  ut  fi  venditor  dolo  raalo  alii  vendident,   ct  domi- 
''  nus  diredus  dolo  affiois  fuerit,  fecanduni  empiorem  inve- 
*'  fiieodOy  -neutri  impunc  (it ;  fed  aftio  dctur  urimo  emptori 
contra  vcnditorem  ^;ir  empto:    Et  fi  inops  fit,    et   contra 
enm  aAio  inanis  futura  ;  datur  adverfus  dominum  ex  Jiellh* 
natu  it  deky  pro  daitino  et  interefle  :   Imo  cum  rellgnatarius 
recipendae  inveAiturae  in  Ijpe  proxima  fit,   et  fpes  radicata 
in  jure  multum  operetur,   n  nulla  domini  mora  aut  cun6la* 
tiofit,  habetur  pro  inveftito,  quoad  domini  commoda  et 
obvcntiones :  Quando  cnim  flat  per  eum,  cujus  intercft, 
aliquid  fieri  ne  id  fiaj,  babcturpro  facto  et  impleto :  Si  igitur 
refignatarius  moras  nectetinveftituram  petat,  terrae  erunt  in 
non  introitu,  et  eo  durante  dominus  fruftus  confcquetur  ; 
et  fi  moriatur,  cuftodia  et  maritaginm  haeredis  et  ex  haeredis 
rcbcUione,  ufusfructus,  fi  per  annum   in  ea  pcrftiterit,  ec 
aliae  id  genus  obventiones,  ad  dominum  dire&um  perti- 
^^  nebunt :  mud  fecus  quam  fi  defunftus  fuiflet  inveilitus.  Et 
''  qucmadmodum  mortuo  vaflallo,   e]us  haeres  etiamfi  hae- 
**  reditatem  nori  adierit,  imo  repudiarit,  pro  inveftito  habetur, 
^*  eatenusQt  domini  frudus  et  emolumenta  obveniaut,  v,g. 
*^  non-introitus,  maritagium,  et  ex  delii^is  efchetae,  feu  ca« 
'^  duca,  et  priyatio  vcl  feudi  vcl  ufusfruftus ;  necenira  ejus  mo- 
*'  ra  aut  culpa  non  petendo  inveftituram  domino  obefle  debet : 
**  Non  abfimili  raiionc,  refignatarius,  ubi  de  domini  commodo 
"  agitur,  pro  vaflallo  cenfetur ;  fi  per  eum  (let  quo  minus  fit* 
*^  va(rallus.  Qyod  de  incertitudine  objiciiur,  facile  diluitur;  fi  e- 
"  nim  terrae  non  tencntur  de  domino  rege,  led  de  alio  domino, 
"  fibi  dominus  cavere  debet,  et  fuo  pcriculo  fi  fecus  faxit,  fi- 
'*  biquc   imputatur ;  ncc  fere  cvcnit  aut  contingerc  poicft, 
*^  ut  dominus  aliquid  detrimenti  capiat;  vaflalius  enim  do- 
'*  mino  invito  hand  obiruditur }  ct  ante  refignationem  cum 
^'  domino,  ctanfigiturde  laudimiis,  et  fi  quae  aliaab  emp- 
**  tore  praeftande  funt  domino,  ut  ab  omni  pcriculo   et  in- 
*'  commodo  fccurus  fit.     Non  difHteor  longe  aliam   ratio- 
**  nem  efle   domini  regis ;  cum  cnim   pater  patriae  fit,  nee 
''  fit  e  dignitate  fua  caufari  aliquem  fubdicis  dbi  itiiquum  aut 
'*  infenfum  ;  nullo  deleduautdilcriminerefignationes  recipit, 
"  per  cos  quibus  cam  provinciam  dcmandavir.      Adhaec, 
'^  priucipes  de  rebus  publicis  foUiciti,   privatis  fupereiTe   ne- 
'^  queunt ;  et  viris  clarifiimis,  qui  a  racionibus  funt  (utcun* 
''  que  impigris  et  fed  ulis)  baud  mirum  eft,  fi    aliquando  im- 
"  ponatur;  fed  fraus  deprehenfa  punitnr:  Et  lege  confuUif- 
•'  fima  ftaiutum,  regis  miniftrorum  incnriam  ct  negligcntiam, 

**  regi 
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/'  regi  baud  officcre  :  Ncc  difficile  adhibcrc  rcmedia  qoibus 
*^  fraudibus  ec  incommodis  obviam  catur,  ct  inter  alia  illudcf- 
^'  fft  baud  fperncDdum,  fi  refignarione  fada  inftrumcutum  re- 
"  fignationis  ftatim  conficcrctur,  fubfcrihentibus  etiam  tam 
"  rSgnante  quam  rcfignaiario,  ct  apud  camcram  rationum 
*'  depoDaturj  alioqui  rcfignatio  babeatur  pro  infcfla;  fie  c- 
^^  nim  conftabit  refignationcm  cclcbraiam,  ct  incommoda 
*'  fijpradidla  ccflabunt.  Inicrca,  quae  pro  ncgariva  diflcrui- 
^  ram,  intclligi  vclim,  fi  coropcrtum  fit  refignationciu 
**  (i&imy  nee  fraudcm  fobcfle,  cocafu  ;  quia  omnc  jus  a.rc- 
/'  gc  ut  juris  fontc  profluit ;  ct  fi  fcriptum  fit,  fanxit  j  fi  mo- 
•*  ribus  mtroduflum  pcrmifit,  ct  quafi  tacito  confcnfu  firmi- 
'*  vit  ;  quod  in  alios  ftatucrit  jure  uti  debet. 

*'  CtrM  Dcus  nobis  haec  otia  fcccrit,  aut  fieri  permiferity 
^'  fiiatueram  ea  mcunque  oble^tari  id  genus  c3cercitationibus> 
**  et  comperto  qucftioncm  in  foro  ventilari,  videbar  mihi  o- 
<^  perae  i)retium  fa£lurus,  fi,  in  cafii  arduo,  exitus  dubii  cc 
*'  aD'cipilis^  et  quicunque  demum  futurus  fit  magni  momenti, 
''  q^i4  juris  fit  difpicerenii  etquidmeae  eflet  opinionis  di* 
''  cefem  :  Id  feci  eo  animi  caudore,  at  nee  in  regem  ftudio» 
'<  quod  mihi  feraper  maximum  fuerat,  nee  alio  amrdu  tranf- 
verfum  rapi,  mihi  permiicrim ;  licet  in  caufa  fimili  etiam 
res  mea  ageretur  ^  nee  Tocero,  ncc  vitrico,  nee  aliis  ulti* 
mus  hacres  fui }  ncc  afientationc,  ut  aliis  artibus  ab  aliquo 
'*  opes  eblanditus  aut  adepcus  fism  ncc  munus :  Anicquam  cu 
mm  ad  munera,  codem  quo  nunc  mihi  creptum  eft  impe- 
tu,  cc  ab  iifdem  raptus  fum  tantum  non  invitus,  et  ebrum 
quae  mihi  accidcrunt  pra/cfagus,  Deo  largicnte,  ct  indu- 
•'  ftriac  laboriofac  ct  innoxiac,  et  alicnis  baud  inhiami,  fa- 
•*  vcntc,  fui,  et  adhuc  fum  fuperior  et  dominus  dircftus  baud 
"unius  vaflalli.  Scd  cum  ifta  animo  agliarem,  imrao  pre- 
'*  fcripfiflcro,  baud  animo  praejudicandi,  ncdum  Tugillandi 
*'  ampliflimi  fenatusfcntcniiam,  inccrtus  quaenam  futuracflct, 
"  Scd  ne  animus  negotiis  afluetus,  immo  ab  ineunte  actatc 
innutricus,  nunc  ignobili  ocio  ct  defidia  rorpcfceret:  Tair- 
dcm  mihi  nunciatum  eft,  fcuatum  pro  afflrmntiva  }\xii^dJSk, 
"  fccundum  adlorcm  regis  donatarium. 

^  5.  In  this  Latin  Trcatifc  of  fix  Queftions  wi[h  an  Appco- 
Jix,  the  Author  fcems  to  have  more  intended  a  fpccimcn  of 
his  Latin  than  of  his  good  Law:  For  all  along  he  fcems  ta 
hold,  that  a  Vaflal  rcugmxi^  in  favsrem^  and  the  Superior  ac- 
ccpting,  the  Vaflal  is  ^0  i^yo  totally  denuded  :  And  that  if 
he  (hould  grait  a  fecond  Rcfignatioii  infavorem,   and  this  fc- 
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cond  (hould  be  firft  infeft;  yet  it  (hould  avail  nothiog.  ^*  Sed 
^*  verius  videcur  coptrarium  :  Cum  fi  forte  idem  reugosCnsin 
"  favorcm  alterius  rcfignavcrit ;  ci  hicprius  invcflitus  faerir^ 
*'  pracfcrctur  primo  refiguatario:  Quod  ccrtiffimom  argo- 
<<  meucum  e(l,  jus  ra^iViz/^  penes  refignantem  efie,  donee  cjas 
'^  reiigoatarius,  live  primus,  live  fecundus,  five  certius  inve- 
"  ftitus  fucrit.'* 

But  this  is  not  the  only  Miftake,    though  the  fundamental 
one,  which  the  Author  falls  into  in  this  Difcouife ;  where, 
among  other  ihines,  he  cenfures  Sir  Thomas  Hopis  OpinioDt 
That  where  a  Refignation  is  made  and  accepted,  the  Refign* 
er  cannot  grant  a  bafe  Infeftment,  though  clad   with  poflef- 
fion  in  prejudice  thereof.     And  yet  if,  after  this  Refignation 
made  and  accepted,  he  (hould  make  a  fecond  Refignation,  and 
the  fame  (hould  be  accepted  in  favours  of  anooier  Party ; 
this  lecond  Refjgnatar,    if  firft  infeft,  would  be  preferred. 
*  Which  Opinion,'  our  Author  allcdgcs  to  be  too  fubtile,    and 
charges  with  this  Abfurdity,  of  allowing  the  Refigner  a  Power 
to  give  a  jus  nobilius,  etfeudum  de  domino  tenendum ;    when   he 
hatn  not  the  Power  to  gwejus  inferiujj  etfeudum  defe  tenen^ 
dum :  And  fays.  That  this  is  inteUe3u  nedum  difficile,  et  Oc- 
"  dipo  igere.    Whereas  Hope  gives  his  Reafon  very  clearly  ia 
one  Word  ;  that  where  the  Refigner  refigns,  and  the  fame  is 
accepted  by  the  Superior,  there  is  duplex  aSus ;  viz*  That  of 
the  Snperior,  as  well  as  the  Deed  of  the  Refigner ;  which 
may  jultly  be  thought  to  incapacitate  the  Refigner  from  gi- 
ving a  bale  lufeftmcnt.     But  in  the  other  Cafe,   tho'  there 
hti\it  hm^  duplex  aCt us; /y^t  the  fecond  Refignatar  having 
both  in  his  favours,  and  firft  completing  his  Right  by  Infeft- 
ment,  (tiould  be  preferred.     And  this  is  fo  reaibnable^    that 
I  (hould  iucline  to  be  o( Hope*s  Opinion,  were  it  not,    that, 
according  to  the  Analogy  of  our  Law,  a  bafe  Infeftment  clad 
with  Pollcffion,  fcems  to  plead  the.  Preference,  notwithftand- 
ing  of  a  prior  Refignation  made  and  accepted,  where  no  In- 
feitmcnt  followed  :  for  the  Safine  being  the  Tradition,  pcr- 
fcfts  the  Tranfmiffion  ;  and  the  poflcffion  upon  it,  makes  it 
,  fufficiently  public. 

Retention^ 

N.  ^acritur,  iN  the  Cafes  ^-f  Coin nen^ar ion   (mentioned 

in  the  ^ejlions  fecmd  and  third  anent  Compen* 
fation  in  the  Letter  iZ)  If  at  leaft  the  Defender  may  pretend, 
that  be  (hoiid  not  bcinworfcCafe,  than  if  the  Afliguationwcre 

not 
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ikot  made  ;  and  therefore  ought  to  have  Retention  antil  his 
Debif  be  liquidate  ?  //  is  anfwered^  That  there  is  no  Ground 
for  Retention,  but  the  Defender  ought  to  have  done  Diligence 
to  affed  the  Debt  due  to  him  ;  which  he  mi]g;ht  have  done  hj 
Inhibition  upon  the  Dependence,  or  by  afugnino;  his  A^ion, 
to  the  tfitQ.  Arreftment  might  have  been  made  m  bis  Hands 
of  the  Debt  due  bj  him. 

5.  This  depends  upon  the  (econd  and  third  Queftionsof  the 
Title  CvrnpinjaUcn.  And  plainly.  Retention  ought  to  be  rc- 
fnfedy  as  the  Compenfation  there  is  rejcfted. 

Retmrs. 

N.  TF  the  Sheriff-clerk,  and  Sheriff  of  the  Shire,  to  which 
X  the  Lands  are  unite,  may  not  give  SaGne,  and  will   be 
liable  to  anfwer  in  capiendo Jicuritatemiox  what  is  contained  in 
the  Retour,  as  to  both  Lands  ? 

S.  When  Lands  in  one  Shire  are  united  to  Lands  in  ano« 
ther,  the  Sheriff  or  the  Sheriff-clerk  of  the  Shire  dving  Sa- 
fine  at  the  Place  of  Union,  will  be  liable  upon  the  Claufe 
capiendo  ficuriiatitn  for  all  contained  in  the  Retour. 

Retoured  Duty, 

N.  A  N  Annualrcnt  of  om  Hundred  Found  Sterling ,  being 
-^  given  out  of  a  Barony,  for  a  Sum  of  Money  lent  to 
a  Baron  upon  that  Surety,  to  be  holdcn  of  the  Superior : 
^aeritury  If  the  Barony,  being  of  a  confidcrablc  Rent,  fup. 
pofe  nine  thou/and  Merks  per  annum ;  and  the  new  extent  of  the 
nail  Barony  being  but  twenty  Pmnds^  if  the  Annualrcnt 
fhould  be  in  Non  entry,  whether  the  Non-entry  Ihould  be  the 
full  Annualrcnt,  Upon  that  Pretence  that  vaiet  feipfumi  Or  if 
it  fliould  be  only  a  Proportion  of  the  retoured  Duty  ;  viz.  The 
fifth  Part  f  Answer,  It  is  thought,  That  it  fliould  be  only  a 
Proportion  of  thd  retoured  Duty,  and  valet  feipfum  is  only 
underftood,  when  there  is  no  other  retoured  Duty  :  And  in  this 
Cafe,  it  appears  there  is  no  other  retoured  Duty  in  fo  far  as 
the  whole  Barony  and  Rent  being  retoured,  the  Annualrcnt 
being  \\it  fifth  Fart  is  confcqucnfly  retoured :  And  it  were 
abfurd,  that  for  the  Non-entrv  of  an  Annualrcnt,  there 
fliould  be  more  due  than  for  tne  whole  Barony,  efpecially 
feeing  the  Superior  wants  not  a  Vaflal  of  the  Barony  to  fcrve 
him  for  ihe  whole  Barony;  and  the  Annualreutcr  is  not  pro- 
per'/ 
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perly  a  Vafla]  obliged  to  ferve,  being  infeft  only  for  Sorety  of 
ois  Money. 

S.  We  had  this  Cafe  before,  Tir.  Infiftment  in  Propirty 
and  Annuahnnt  :  And  the  Queftion  is  sow  oeft  aufwered  by 
the  Aet  42.  PartiamiHt  1690. 

Return  of  Lands  to  the  Superior ^  upon  a  Provi- 
[ton. 

N.  IF  there  fliould  be  any  Difference  betwixt  «r/f/Wj  haenu 
1  and  the  King  fucceeding  upon  a  Provifion  of  Return 
failzieing  Heirs  male  ?  Ratto  dubitandi^  An  ukimus  baeres  and 
the  Donatar  is  liable  to  Debts ;  but  in  other  Cafes,  it  is  doubt- 
ful ;  becaufe  it  is  a  Ma}d[n,  That  whenever  Lands  are  return- 
ed  to  the  Superior^'either  ad  remanentiam^  or  ad  tempus^  as  in 
the  Cafe  of  Forfeiture,  or  Retoguition,  or  Ward,  or  Non-en- 
try,  they  return ^irrii  et  utprofeQa  funt ;  and  efpecially  in  Ward* 
lands,  and  where  it  appears  that  the  Superior  elegit  famHiam^ ^ 
and  has  given  Lands  with  an  cxprefs  Provifion  of  Return;  it 
may  feem  reafonable,  that  feeing  he  has  none  to  ferve  him 
in  the  Family,  he  may  have  the  Lands  back  in  the  fame  Q>n-» 
dition  he  did  give  them. 

S.  When  Lands  fall  by  an  ultimusiaeres,  the  Klug  or  his 
Donatar  are  liable  to  the  Debts :  But  if  the  Lands  ihould  be 
difponed  and  given  out  to  a  Perfon  and  the  Heirs  of  his  Body, 
and  no  more,  or  any  other  the  like  clear  Limitation  ;  it  ap* 
pears  but  reafonable  that  thefe  failzieing  the  Lands  (hould  re- 
turn to  the  Grantcr  free  of  j)erfonal  Debts.  But  fincc  the 
Receiver  of  fuch  a  limited  Right  was  Fiar,  and  might  have 
difponed  thereon  freely ;  it  items  that  his  real  Burdens' im- 
pofed,  zs  of  ffad/etJ  or  Annualrents^  Ihouldftill  (land  good: 
But  for  the  Author's  Returns  upon  Forfeiture,  or  Recognition, 
or  Ward,  or  Non-entry,  they  are  all  feudal  Stretches.  And 
even  a  Return  upon  the  bare  Limitation  above,  may  be  doubt- 
ed.     . 

Return. of  Lands  to  the  King,  failzicirjg  ofHeirj-mak. 

N.  np HE  King  having  difponed  Lands  without  an  oneroui»^ 

.,  A  Caufc  to  a  Relation  or  Servant  and  his  Heirs-male  j 
which  failzieing  to  return,  if  the  mafculine  Line  fail:  J^^- 
ritur,  Will  the  Kinghave  Right  without  the  Burden  of  Debts  ? 
2ds,  If  the  Lands  bp  compnfcd,  (although  the  King  ibould 

bef 
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be  free  of  pcrfonal  Debts)  Will  the  Comprifing,  though  ex- 
pired, be  void,  ^iarejoluto  jure  dantis,  rejohitur  jus  accipien- 
tisf 

m 

S.  The  Return  here  being  exprefi,  it  (hould  therefore  be 
without  the  Burden  of  perfonal  Debts ;  but  fince  the  Receiver 
19  Fiar,  and  that  the  Lands  may  be  comprifed,  ir  is  thought 
that  Comprifing  fliould  both  hold  and  expire,  if  not  preven- 
ted ;  for  the  Return  fcems  only  to  be  provided  in  Cafe  the 
Lands  be  not  difponcd  or  evi&ed. 

Rcverfton. 

N.  A  Reversion  being  granted  failzieing  .  Heirs  of  the 
-^^  Granter's  Body  ;  may  the  Grantcr  difpone  as  abfo- 
Inte  Fiar  f  Will  his  Wife  have  a  Liferent  by  the  Contrad 
of  Marriage  ?  Will  (he  have  a  Terce :  So  that  the  Effcfi  of 
Reverfion  will  be  only  agaioft  his  other  Heirs  than  thole  of 
his  Body,  if  the  Lands  be  not  difponed  or  burdened  by  the 
Fiar  ? 

S.  This  Qpcftion  feems  to  depend  upon  the  Conception 
of  the  Reveriion  ;  for,  if  it  be  a  pure  Reverfion  without  a 
Price,  it  fcems  to  be  of  the  Nature  of  a  BMum,  if  not  of  a, 
Subjiituiion :  But  if  it  be  a  Reverfion  for  any  Payment,  and 
be  only  conceived  agaiuft  the  Granter's  other  Heirs  not  of 
his  Body,  flill  it  fcems  not  to  prejudge  his  Right  of  Fee  j 
and  that  confequenily  he  may  give  a  Liferent  to  a  Wife,  and 
that  flie  will  have  her  Terce. 

A^.  What  is  the  Import  of  that  Claufe  in  Wtdfets  fub* 
joined  to  Revcrfions,  That  it  (hould  not  be  lawful  to  redeem 
but  by  Payment,  not  only  of  the  Sum  s^ivcn  upon  the  Wad- 
fct,  but  of  all  orhcr  Sums  due  by  the  Grantcr  his  Heirs  and 
Succeflbrs  to  the  Receiver  and  his  forefaids,  if  it  be  effcAual, 
not  only  againft  the  Heirs,  and  thole  who  reprcfcnt  the 
Grantcr,  hut  againft  fingiiUr  Succeflbrs.  Rationes  duUtandi, 
J  wo.  The  fai.d  Clagfe  is  neither  Reverfion  nor  Eik  to  a  Revert. 
Con  which  ought  to  be  fpecial  and  contain  certain  Sums,  or 
liquid  Oblige ments.  2^0,  DcftruCilive  of  Commerce,  feeing 
ir  cannot  be  conftanr,  whether  the  Perfon  having  Right  to 
the  Reverfion,  be  fuch  as  may  be  dealt  with  ;  feeing  it  doth 
jiot  appear  by  the   Regiftcr,   whether, he  be  owing  to  th« 

Creditor 
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Creditor  any  other  Sums  by  that  upon  the  Wadfets.  Tfio^  If 
the  Reverfion  Ihould  go  per  miUe  mattuSf  will  Suois  due  by 
all  thefe  who  had  Right  thereto  to  the  Haver  of  the  Wadfet 
or  his  Forefaidsy  be  real,  fo  as  to  afFeft  the  Reverdonf  4/0^ 
May  the  Creditor  take  voluntary  AffignatiODS  to  Debts  due  by 
his  Debtor^  and  fo  prefer  fach  of  the  Creditors  as  he  pleafeth, 
and  burden  the  Reverfion,  fo  that  the  Debtor  cannot  redeem  i 
§to.  If  other  Creditors  comprife  from  the  Debtor,  before 
the  Haver  of  the  Wadfet  be  Creditor  in  other  Sums  to  the 
Granter^  will  he  be  prejudged  by  xhp  Compn^ng;  as  pie^mri 
unpedimmtum  P 

S.  The  AuchorreafoDs  well,  That  a  Claufe  (ul^oined  to  ^ 
Reverfio&t  declaring  that  ii  ihould  not  be  lawful  to  redeem^ 
fave  by  Payment,  not  only  of  the  Sum  of  the  Wadfet,  but  oi 
all  other  Sums  due  by  the  Granter  of  the  Wadfet,  his  Hc.ii^ 
and  Succeflbrs,  to  the  Receiver  and  his  Forefaids  ;  that  this 
Claufe  (hould  not  be  effcflual  againft  iiogular  Snccefibrs .:  For 
the  Claufe  feems  tp  be  of  the  Nature  of  an  Infcfcment  for 
Relief,  not  only  of  Debts  already  contraAed,  but  jof  Debts 
to  be  contraficd  for  thereafter  ;  which,  by  ^e  5th  hSt  of 
Pari.  1696,  is  declared  to  be  af  no  For£.eas  to  Debts  to  be 
contrafled  after  che  Safine.  And  Ine/Fed  the  faid  Claufe  ki 
a  Reverfion,  (hould  only  be  of  Force,  as  to  what  other  Sums 
roa^^be  due  by  the  Granter  the  Time  of  Granting;  as  to 
which  it  fho\ild  be  re^l  as  the  Reverfion. 

N,  What  is  the  Import  of  an  Eik  to  Reverfion  ?  If 
the  Creditor  will  have  a  real  Intercft  to  affeft  the  Duties,  as  if 
it  were  an  £ik  to  the  Back-tack  ?  Bjitio  duM$andif  The  faid 
Sum  is  due  upon  fhc  Wadfet,  and  eo  ipfo  that  it  is  eiked  to 
the  Reverfion,  i^  is  eiked  to  the  Tack ;  and  phu  valet  quod 
iigitur^  Sec,  jand  on  the  other  part,  Revei^ns  zrcftrUHjwis^ 
and  import  no  more  than  quod  fomnty  viz.  That  it  fhoul4 
not  be  lawful  to  redeem,  but  uppu  Payment  of  the  Sum  con- 
tained in  the  £iL 

S.  An  Eilf  to  a  Reverfion,  bejng  a  Deed  of  the  Rcverfer  ; 
it  is  thought  will  likewiie  be  conftrued  to  eik  10  the  Back* 
tack,  as  if  the  Sum  in  the  Wadfet  and  the  £ik  were  one  t 
But  as  to  a  fingular  Succeflbi-  to  the  Granter  of  ihe  Wadfet : 
If  this  Eik  be  duly  made  before  the  fingular  Succeflbr 
Requires  Right,  it  militates  againft  him  in  the  fame  manner 
ipvitii  phe  Reverfion  :    But  if  the  Eik  he  made  ihcreafcer,  it  is 


^yo  Doubts  dnd^eftitm  in  Law^ 

but  like  a  focond  IVadfet,  and  cannot  be  drawn  back.  And 
though  this  Elk  appear  to  be  the  Deed  of  the  Reverfcr,  yet 
in  t&A  it  is  the  Deed  both  of  the  Reverfer  and  Wadfetter, 
as  the  Reverfion  itfelf. ' 

M  Premonitioh  being  tifed  (apon  a  Reveriion)  to  the 
Wadfetter  for  receiving  his  NJoncy :  ^arituTy  If  there  be 
hau  paemenHa,  io  that  it  may  be  pafl:  from?  Ratio duU-^ 
tandi,  licet  renundare  juri  pro  ft  baroduffo.  On  the  other 
part  it  may  be  pretended.  That  jus  is  qiupfitum  to  the  Wad- 
fetter ;  fo  that  if  it  be  his  Intcrcft  to  have  nis  Money,  he  may 
upon  the  Preminition  call  for  it.    The  Queftion  will  be 

Sreater,  if  there  be  an  Infeftment  of  Annualrcnt  with  a 
.everiion  to  the  Granter,  without  an  Obligement  to  pay  the 
principjil  Sum  upon  Requifltion ;  feeing  the  Perfon  who  has 
Kight  to  the  Annualrebty  may  be  concerned  to  have  the  prin- 
cipal  Sum  ;  which  he  cannot  have  if  the  Heritor  do  pafs  trom 
his  Premonition. 

S.  Though  Premonition  be  made  to  a  Wadfetter,  to  re- 
ceive his  Money  in  the  Terms  of  the  Reveriion,  yet  the  Pre- 
mopiiher  may  no  Doubt  refile ;  the  Premonition  being  provi- 
ded in  his  favours.  And  juft  fo  in  Cafe  of  a  redeemable 
Annuairent,  though  the  Annualrenter  want  a  Claufeof  Requi- 
iition  ;  (or  that's  nis  own  Fauiti 

771  If  Comprifing  of  Lands  difponed  to  the  Wife,  will 
import  jure  revocmm  competent  to  the  Huiband,  fo  that  the 
Deed  in  favours  of  the  Wife  cannot  be  faid  tmre  conHrmari, 
in  rcfpeift  of  the  faid  medium  impedimentum  f  Item^  Whether 
at  Icaft  the  Wife  will  have  Right  to  the  Legal  ? 

S.  When  Lands,  difponed  by  a  Huiband  to  a  Wife,  are 
comprifed  for  his  Debt,  in  his  own  Time';  the  Comprifer 
hath,  no  Douhty  jus  revocandi,  and  will  be  underftood  to  have 
revoked.  But  if  the  Debtor  ihouUi  redeem  in  his  own  Time, 
the  Donation  would  revive ;  but  ftill  fo,  as  it  may  be  revoked, 
nifi  morte  confirmetur.  And  it  may  be  alfo  thought,  ^hat  un- 
Icfs  the  Hufband  do  othcrwifc  revoke,  the  Wife  may  redeem, 
and  purge  the  Comprifing,  cither  before  or  after  the  Huf- 
band's  Deccafe. 

Kffoerjions 
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Reverftons  of  Comprifings  againjl  apparent  Heirr* 

N.  IF  Comprifings  or  Adjudications  againft  apparent  Heirs 
*'  do  not  expire  before  they  be  twcniy  five  Years  ?  Ratio 
duUtaHdiy  That  the  Act  of  Parliament  is  in  favours  of  Minors 
having  Right ;  and-thc  apparent  Heir  has  no  Right :  And  in 
Adjudications  they  renounce  to  be  Heir:  And  there  is  no 
Reifon  that  the  Creditor  (hould  be  prejudged,  upon  Pretence 
of  Favour  to  a  Perfon  who  has  no  Right.  , 

If  the  apparent  Heir  be  reponed  before  he  be  twenty  five 
Years,  the  Creditor  who  fhould  adjudge  the  Rcvcrfion  com- 
petent to  him,  will  confequeoily  be  reftored. 

S.  The  AA  of  Parliament  provides,  That  a  Comprifing 
(ball  not  expire  againil  a  Minor,  but  run  to  five  and  twenpp^ 
And  it  is  like,  an  Adjudication  againft  an  apparent  Heir, 
would  be  in  the  fame  Cafe :  For,  albeit  an  apparent  Heir  has 
DO  Right,  and  has  alfo  renounced  to  be  Heir  $  yet,  fince  be 
has  a  Reverlion,  and  is  Minor,  there  is  par  ratio. 

The  Author  fays  well,  That  if  the  apparent  Heir  be  re- 
poned againft  the  Adjudger,  before  he  be  twenty-five  Years  5 
a  Creditor  adjudging  the  Reveriion  from  him,  will  have  the 
Benefit  of  it. 

'  Reverfion  PcrfonaL 

2f.  S^mr.  T  F  a  Reverfion  ihit  is  perfonal  (excluding  Heirs 
^  and  Affigniea}  may  be  comprifed  ?  Ratio  duU* 
tandif  A  Comprifcr  is,  upon  the  Matter,  and  in  ConAruAioa 
of  Law,  a  legal  AIEgny.  And  on  the  contrary,  voluntary 
Afiignations  are  only  excluded;  but  not  Comprifing.  And 
there  is  not  par  ratio,  becaufe  it  is  not  in  arbitri^  of  the  Perfon 
who  has  Right  of  Reverfion  perfonal  to  himfelf,  either,  to 
redeem,  or  not.  But  a  Debtor  having  Right  to  a  Reverfion, 
ought  to  fatisfy  his  Debt:  And  if  he  will  not  make  ufe  of 
his  Right  of  Reverfion  to  that  Purpole  the  Law  gives  a  Re- 
medy, by  Comprifing. 

If  the  Comprii'er  of  fuch  a  Reverfion  may  redeem,  after 
the  Death  of  the  Perfon  to  whom  it  was  granted?  Ratio 
dubitandij  The  Heritor  whofe  Rights  are  afteded  with  the 
Reverfion,  ought  not  to  be  in  worfe  Cafe  ;  at  lead,  as  to  the 
Time  and  Endurauce  of  the  Reverfioo.    And  the  Comprifcr, 
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fiH  imputet  that  he  doth  not  make  ufe  of  his  Ridit  in  Time : 
And  he  bath  Advama£;e  enongh  in  Law^  that  tne  RcverfiOD 
being  perfonal,  may  be  comprifed. 

5/  A  Reverfion  conceived  petfonally  to  a  Man  himfclf, 
excluding  Heirs  and  Affignies^  excludes  only  voluntary  Affigna* 
tions,  but  not  Comprifings.  For,  there  i^  no  Reafon  that  the 
Debtor,  having  Right  to  a  Reverfion,  (hould  delay  to  ufe 
it  in  Defraud  of  his  Creditors.  And  a  Comprifer  of  fucb  a 
Reverfion  may  redeem,  even  after  the  Death  of  the  Revcr- 
fcr.  For,  the  Limitation  of  the  Reverfion  not  excluding 
Comprifings,  the  Comprifing  is  a  valid,  legal  AfilgDation,  and 
takes  Place,  as  >f  Amgnies  had  not  been  excluded.  And 
farther,  the  Heritor  hath  no  Prejudice  by  the  Comprifei's 
Delay,  fince  he  is  in  Pofleffion  ;  and  the  Comprifer  dothoi^ly 
p/ejudgc  hirafclf^ 

M  If'  a  KeVerfion  that  \%  perfonal  doih  fall  under  Forfci- 
tttfe  >  Ratio  duhitemdi^  That  the  Fifk  is  not  To  favourable  as 
the  Creditor  and  Comprifer.  And  yet  it  is  to  be  confidered. 
That  whatever  is  competent  to  the  Traitor,  doth  forfeit  to 
the  Fiflt:  And  otherwife  it  would  be  an  Encouragement  to 
commit  Trea/bn,  if  fuch  Reyerfions  and  Faculties,  bein^  only 
competent  to  Parents  and  Relations,  they  cannot  forfeit ;  io 
that  their  Children  may  bruik  the  Efiate^  notwithftanding  of 
their  Treafou. 

When  a  Pcrfon  hath  Right  to  redeem  perfonally  to  him- 
felf,  after  the  ufing  of  the  Order,  he  may  allien  5  But,  J^j^rri- 
tur^  If,  having  proceeded  to  his  Order  by  Premonition,  he 
deceafe  before  completing  of  the  fatne,  in  that  Cafe  he  may 
afli^rn,  and  the  Afiigny  may  profecute  the  Order?  Katio  dubh 
taridif  He  has  declared  his  Will  to  redeem.  And  yet,  on  the 
other  parr,  adus  incdsptus  non  hahetur  pro  compUto* 

^uid  juris,  In  fuch  a  Cafe,  in  retraifu  getitilitio  f  And  if  in 
any  Cafe,  ///  aCiihus  arUtrariis  facultatis,  aliqualis  declaralio 
arbitrii  be  fuficient  ? 

S.  A  Reverfion,  though  perfonal,  will  nevcrthelefs  fall  un- 
der Forfeiture :  For,  Forfeiture  doth  certainly  reach  whatever 
belongs,  oris  corapcient  to  the  Traitor. 

A  Reverfion  only  perfonal,  may  be  aiBgncd  after  the  Order 
of  Redemption  is  ufcd  :  And  though  the  Reverfer  have  not 
completed  the  Order  in  his  own  Time.,  but  only  prcmoniibed; 
jct^  it  is  thought  the  Affignation  will  be  good  >    feeing  he 

hath 
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hath  fuflicicntly  declared  his  Parpofc :    And  the  Order  itfdf  • 
is  but  an  incomplete  Formality ;  apd  yet  it  makes  the  Revcr- 
fiOii  celfible.    But  if  after  PremooitioD,  the  fame  were  ne- 
gleded  or  abandoned,  it  (hould  not  have  the  fame  £ffed. 

M  A  Rcverfion  being  to  a  Perfon,  and  the  Heirs-male  of 
his  Body  allenarly,  excluding  Affignies  and  other  Heirs  \  J^tfir- 
ritur.  If  it  falls  under  the  Forfeiture  of  the  Perfon  to  whom 
the  Reverfion  is  granted,  as  faid  is  f '  RoAo  duUtandi,  That 
all  others  are  excluded^  both  Heirs  of  Line  and  Affignies : 
And  on  the  other  part,  the  Rcverfion  is  not  merely  pcrfonij, 
but  jus  barcdkarium  tranfmfibile  to  the  Heirs  forefaid  of 
his  Body? 

*        t 

S.  Though  a  Rcverfion  be  taken  to  a  Perfon  and  the . 
Heirs-male  of  his  Body  alleuarly,  excluding  all  other  Heirs  or 
Affignies )   yet  it  will  certainly  fall  under  Forfeiture :    For 
this  is  much  more  than  a  finple'  perfonal  Rcverfion  :    And 
the  Rigour  of  Forfeitures  catches  ail. 

N.  ^tue  ratio,  That  a  Rcverfion  granted  to  a  Perfon  only, 
ajhd  not  to  Heirs  and  Affignies ;    or  a  Power  to  difpone  refer- 
ved  in  the  Right  granted  with  the  fame,  may  be  comprifed, . 
and  yet  doth  not  tall  under  Forfeiture  ?    Answer,  Nothiujg 
falls  under  Forfeiture  that  is  perfonal  only,  and  which  is 
neither    ceffiUk  nor  tranfmjjmle  ad  haredes :    Whereas  a 
Rcverfion  that  is  merely  perfonal, '  though  it  cannot  be  con- 
veyed by  a  voluntary  Right  and  Affi^naiion,  may  he  comprifed : 
Seeing  by  the  Comprifing,  the  Perion  who  has  the  Reverfion» 
his  Debt  is  fatisficd ;    and  he  ought  to  have  made  ufe  of  the  . 
faid  Faculty  and  Right  to  that  Purpofe :    And  feeing  he  is  »i 
dolo,  that  he  doth  not  make  ufe  of  it,  the  Law  doth  j^iftly 
provide  that  it  maybe  comprifcd,  and  ufed  to  that  £nd;. 
which,  both  in  Law  and  Conicience,  he  (hould  have  ufed  for 
himfelf :    Et  intereft  reipuUicay  utquisre  Jua  betieutatur. 

S.  The  Author  inquires  here,  why  a  perfinal  Rtverfion, 
ixdkding  Heirs  and  Ajpgnm  ;  «r,  a  Power  to  difpom,  nferved 
perfonally  to  tbe  Granter,  may  be  tomprifed^  and  yet  do  not  fall 
Wider  Forfeiture  ?  But  the  Suppoution  doth  not  hold ;  for 
both  would  fall  under  Forfeiture,  as  they  arc  comprifable : 
And  the  Reafon  of  Difference  which  the  Author  affigns,  is  not 
good:  For,  thai  may  fall  under  Forfeiture,  which  is  neither 
^cflible  nor  tranfmittiblc  ad  haredes^  if  allenarly  a  Right  in 
I  th« 


^4.         Doukfs  and  ^ftiom  tn  Law^ 

Ac  PcrTOQ  forfeited,  Aod  the  Reverfion  is  comprifibie ;  be-, 
caufe  K  Creditor  (hould  have  all  that  is  in  hi3  Debtor's  Pcribn/ 
whereby  hia  Debt  may  be  iatiafied^  and  fo  both  ftaqd  ahnoft 
on  the  £uQp  Foot*. 


Legd  Reverftons  competent  to  Idiots^  &c. 

N.  S^tucr.  T  F  a  fatuous  Perfon^  or  Idiot  baying- Right  to  a 
^  le^al  Reveriion,  has  Che  Benefit  competeDt  to 
t  Miopr^  to  re&em  after  his  Recovery?  Answcr,  It  ia 
thought,  N'ot ;  feeing  by  our  Law  aod  Coftonfii  Miuors,  before 
the  Ad  of  Parliament  1621,  bad  not  that  Benefit :  And  by 
the'  faid  Aft  of  Parliament^  it  is  given  only  to  Minors ;  et 
excepHo  fimuit  regulam^  Sec.  And  neither  can  Statutes  be 
extended^  nor  is  tnere  eadem  ratio ^  feeing  the  Time  of  Mino* 
rity  is  defined :  Whereas  a  fatuous  Perion  may  live  a  very 
long  Time;  and  it  is  hard  thif  the  Creditor  fiiould  be  m 
uicerto  all  that  Time,  as  to  his  Right  and  dofmmum,  whether 
it  be  fimple  or  redeemable,  > 

If  Aftions  upon  Contra^  do  prefcribe  againft  fttuotis  Per-* 
fonsf-  Answer^  They  do  not  prefcribe,  pda  mn  valent 
agere:  And  there  is  a  Diflfisrence  betwixt  Prcfcriptions  of 
Adions,  add  of  legal  and  other  limited' Reverfioni;  which 
are  only  given  for  a  certain  Time :  Becaufe  jus  timtatum  to 
a  certain  Time,  predticit  timitaium  tffi&um ;  vi%.  A  limited 
AAion  during  the  faid  Time*  And  it  being  juft,  and  the 
Comprifer  or  Heritor^i  Intercft,  That  the  Reverfion  Ihould 
be  only,  limited,  and  for  the  faid  I'ime,  nt  d$mmum  fu  im 
in€irt9^  as  faid  is ;  he  cannot  be  ip  worfe  Cafe,  by  Reafon  of 
the  Condition  of  the  Party  who  has  Right  to  the  Rcverfiion^ 
being  Minor  or  fatuous.  And  in  effefi,  by  a  Reverfion,  the 
Compriier  or  Heritor*s  Risht,  is  jys  nfiluHU  fab  e^mtitioMf 
p9t4ftatrua\  and  in  fuch  Cafes,  it  cannot  be  pi^etended  that 
the  Party  could  not  fatrsf]^  the  Condition,  hcingminor  and 
fatuus. 

S.  It  is  thouo;ht,  That  a  fatuous  Perfon  or  Idiot,  having 
Right  to  a  legal  Reverfion,  (hould  have  the  Benefit  competent 
to  a  Minor,  to  redeem  after  his  Recovery  :  For,  in  this  Cafe, 
the  fatuous  Perfon  is  in  utter  Incapacity^  and  frvrfax  mm 
valitis ;  which  gives  him  a  Defence,  in  common  Law:  And 
the  AA  of  Parliament  1621,  gave  the  Defence  to  Minors, 
rather  by  way  of  Indulgence^  becaufe  uot^utterly  incapable, 

and 
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todfuppofed  to  have  itilb  AiSftaace  of  Tutors  and  Curatbrs, 
tnd  fo  only  for  their  greater  Security.  But  in  the  other 
Cafe,  common  Law  fecures  the  Perfon  iatoous:  And  there's 
no  Hardihip  upon  the  Creditor,  feeing  the  Reverfionifrfiu 
Toorable,  and  the  Debt  in  the  mean  Time,  fccure. 
.  Ths  Author  fays  well,  That  AAions  upon  Coutradls  do  not 
prefcribe  agaioft  fatuous  Perfons ;  qida  tion  vulent  agere.  But 
then  he  maces  a  Difference  betwixt  Prefoipcion  of  AAions^ 
and  of  legal  and  other  limited  Reverfions.  And  it  is  troe, 
that  the  Legal  (and  thus  of  the  like  limited  Re? erfions)  is 
but  jus  limttattim^  and  fo  produces  only  a  limited  Adion. 
Whereby  it  may  be  thought,  That  the  Party  concerned  Ibould 
not  be  in  worfe  Cafe  by  the  Condition  of  the  Party  haying 
Right  to  the  Reverfion  his  being  Minor  or  fatuous.  But 
feeing  that  in  both  Cares,  the  running  of  a  certain  Space  of 
Time  hath  an  exclufive  EffeA  iu  Law  ;  and  that  this  Time 
ihould  not  run,  in  Equity,  coraramn  valentem  agere  ,*  It  HiM 
appears  reafonablc,  That  what  was  indulged  by  the  A&  of 
Parliament  to  Minors,- (hould,  by  the  comnmi  Lavi,  be  granted 
CO  Perfons  fatuous,  as  above. 


1  -  _ 

Rights  made  by  Dyvours. 

N'  ^Suor.  YT7HEREAS  by  the  Afl  of  Parliament  a^ 
▼  V  ntnt  Dyvours,  Rights  granted  without  an 
onerous  Caufe,  in  Prejudice  of  Creditors,  are  rcdncible ;  with- 
out Prejudice  always  of  thofe  who  have  acquired  Rights  from 
the  confident  Perfon  bona  fide:  If  the  faid  falvo  would  be 
extended  to  Comprifers?  Bjmodubitandi,  That  it  appears 
hard  that  Creditors  ihould  be  prejuda;ed,  and  be  in  worfe  Cafe 
by  the  Fraud  of  their  Debtor,  and  their  AAion  (being  com* 
]>etent  to  them>  and  nata  immediately  after  the  fraudful  Aliena* 
tion)  ihould  be  taken  away  from  them  without  their  own 
Deed.  And  yet  the  hid  falvo  being  only  in  favours  of  Pur* 
chafers,  and  favore  commercii,  and  of  thefe  who  Inma  fide 
contraA  with  Perfons  that  are  not  inhibited;  neither  they 
oor  their  Authors  (hould  be  excluded :  And  Comprifers  cannot 
plead  the  Favour  of  Commerce,  feeing  they  have  not  any 
Commerce  nor  ContraA  with  a  confident  Perfon,  but  againfl: 
their  Will,  ufe  Execution  againft  what  they  conceive  doth 
belong  to  him,  which  they  do  upon  their  own  Hazard,  and 
therefore  onght  not  to  be  in  better  Cafe  than  their  Debtor, 
and  cannot  have  his  Right  but  as  he  bad  it^  et  cum  fua  caufa. 

S.  Though 
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.  •S.  Though  the  Creditors  of  a  Coofident  may  pretend  at 
much  bam  fides  ^  as  the  Pur  chafer  from  him  ;.  yet  fincc  the 
Favoor  of  Commerce  makes  for  the  Purchafer,  the  iaid  M 
provides  for  his  Security.  But  as  to  the  Creditor  aod  Com* 
prifer,  it  feems  to  leave  him  to  his  own  Fate,  to  have  his 
Debtor  the  Confident's  Right,  as  he  finds  it.  But  if  the  A^ 
of  Parliament  had  not  thus  provided  for  the  Purcbafer's  Seen* 
rity,  the  Creditor  of  the  Confident  might  have  been  thought 
yet  more  favourable,  as  afting  ncccffiiniy  for  his  own  Securi^ 
ty :  Whereas  the  Purchafcr  afts  vcriuntarily. 

Fraudulent  Rights  in  Prejudice  of  Creditors. 

N.  A  Debtor,  after  expired  Apprifings,  difpones  his 
JlX  -Eftate  fo  encumbrcd  by  a  Contrad,  bearing  an 
Obligement,  that  the  Difponer  ihould  caufe  the  Comprifcrs 
difpone  their  Right:  Or,  that  it  fliould  he  lawful  to  the  Buyer 
to  acquire  them ;  anJ  after  all  (hould  be  purged,  the  Buyer 
being  obliged  to  pav  the  Sam  therein  mentioned,  and  accor- 
dingly having  payed  the  fame  to  the  Seller :  ^aerittir.  If 
fiicn  a  TranlaAion,  though  it  cannot  be  queftioned  upon  that 
Head,  that  it  is  without  a  juft  Price ;  yet  may  be  queftioned 
npon  the  Ad  of  Parliament,  as  being  without  a  necellary 
Caufe,  and  of  purpofe  to  defraud  Creditors,  who  bad  not  pre>> 
fbrable  Rights  I 

S.  There  appears  nothing  to  be  quefiioned  in  this  Bargain, 
feeing  the  Apprifings  were  expired.  And  it  feems  to  be 
rather  a  Bargain  of  Management,  than  in  Defraud  of  Credit 
tors,  the  Apprifings  being  expired,  as  faid  is.  And  the  Debtor 
having  no  Right  left  him  in  his  Perfon.  For,  the  Creditors 
excluded,  were  excluded  by  the  expired  Compriiings:  And 
by  this  Bargain,  they  feem  rather  to  have  an  Advantage,  as 
having  Accefs  to  aifcA  the  Sum  to  be  payed  to  their  Debtor. 

N,  If  a  Perfon  he  in  that  Condition,  that  his  Debt  will 
exceed  the  Value  of  his  Eftate  i  and  becaufe  his  Condition  is 
not  known,  and  being  a  Peribn  of  Credit  he  is  not  inhibited ; 
any  confident  Friend  knowing  bis  Condition,  if  he  fhould 
acquire  a  Right  to  his  Efiate  in  hail  or  in  part,  for  a  Price 
equivalent,  of  purpofe  that  he  may  have  a  Livelihood':  Qtuc* 
tiiur,  If  fucb  a  Right  may  be  quarrelled  as  fraudulent?  Rath 

Jkbitandi^ 
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dttUtaruUf  That  ic  is  for  an  onereus  Caufe*  And  on  the  other 
party  the  Claufe  was  not  juft  nor  ncceflary :  And  it  is  pre* 
fumed,  That  the  faid  Courfe  was  taken  in  Defraud  of  th« 
Creditors. 

S.  Though  a  Perfon  have  Debt  above  the  Value  of  his 
Eftate  ;  yet  if  he  be  not  inhibited,  any  Man  may  acquire  from 
him  in  hail  or  in  part  for  an  adequate  Price  ;  and  there  can 
be  no  Fraud  alledged  where  there  was  no  legal  Reftraint  upon 
the  Seller,  and  the  Purchafer  acquired  for  a  juft  Price  with* 
out  contrived  Conclufion.    For,  id  onni  negotio  fraus  expeU 

JUght  2L  non  habcntc  Potcftatem. 

• 

Nn  nnHE  King  halving  difponcd  Land>  having  fallen  in 
X  his  Hands  by  Forfeiture ;  and  the  Infeftment  beincj 
pad  under  the  Great  Seal ;  the  Perfon  to  whom  it  was  granted 
did  deceafe  before  Safine ;  and  thereafter  another  Donacor 
procured  a  Right  under  the  Great  Seal ;  and  was  infcfc  tbere.- 
upon ;  ^aen'tur,  If  the  fecond  Gift  may  be  qucftioned  as 
being  a  non  habente  potefiatem ;  in  refped  the  King  was  fully 
denuded  in  favours  of  the  firft  Donator,  and  nothing  could 
be  done  more  to  denude  him  by  himfelf;  apd  the  Taking  of 
the  Safine  is  not  the  Adt  of  the  King,  but  of  the  Party :  And 
it  could  not  be  imputed  to  the  Donator,  that  he  did  not  take 
Safine,  being  furprifed  by  Qeatb  :  An4  double  Rights  arc' for- 
bidden by  the  jLavy  i 

S.  When  the  Sovereign  grunts  double  Gifts,  the  firft 
oompleated  by  Infeftment,  is  no  Doubt  preferable;  however 
Uiey  may  quarrel  one  a^othe^  upon  the  Head  of  Obfeption  or 
Subreption.*  Bui  if  ihe  firft  Donatar  was  invincibly  impeded 
by  Death,  it  were  hard  to  prefer  the  fecond.  And  yet  the  leconi) 
firft  infeft,  has  undoubtedly  the  preferable  Right;  and  the 
Sovereign  is  liab)c  jp  Warrapdicic, 


Rights  cum  Tra6iu  futuri  Temforii. 

M  \T7HEN  a  Tack  of  Auniiity  for  certain  Years,  be^ 

V\     iongs  to  a  Perfon ;   it  does  not  belong  to  his  Exc. 

CUtors,  Vccaqlc  he  has  irodum  fiiiuri  temporis  ^    Bqt  if  b« 

?}  b  b  ]jaY9 
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have  a  Right  to  it  hj  the  Eithett  of  another  ?trfon,  it  will 
belong  10  \m  Executors.  To  confider  what  is  the  reafoo  of 
the  DiffcreDce. 

S.  We  had  this  Cafe  before,  viz-  That  a  Tack  for  certain 
Years,  as  having  tractum  futuri  titnforis  belongs  not  to  Exe- 
cutors; aod  yet  will  belong  to  the  Donatar  of  his  fioiple  Ef* 
cheat,  if  it  be  not  a  liferent  Tack.  But  to  me  there  aDpeart 
no  Reafon  for  the  Difference  :  For  an  Exccutry  Ihould  ftill  be 
more  extenfive  than  a. Gift  of  a  fimple  Efcheat:  And  Bonds 
bearing  Annualrent  would  fecm  to  have  tractum  temporise  yec 
they  fall  under  Exec utry,  chough  they  will  not  fall  under  um« 
pie  Efcheat. 

7HE  Title  next  to  this.  Right  in  Truft,  is  ordy  a  particular 
Cafe  of'  the  King's  difpofing  upon  the  Forfeiture  of  the  Marquis 
^  Argylc.  Af2  the  next  fitle  to  that^  Ripac  ct  Ripaiica,  is  hit 
Latin  Gtations. 


Qnando  dies  ccdit  in  Grafs-rooms,  where  there  is 
S^3jiion  betwixt  Fiars  and  Liferenters  ? 

-AT.  iT  being  the  Cuftom  of  the  Country  in  fome  Places,  Tliat 
*  Lands  confiding  of  Grafs-rooms^  are  yearly  fct  from 
TVhitfunday  to  JVhiifunday  thereafter,  for  Payment  of  a  Silver- 
Duty  at  Martistmas  after  tlicy  are  fct ;  ^tueriiur,  therefore,  if 
the  Fiar  furvivc  the  JVhitJundayy  but  dicth  before  the  Martbi" 
maSf  if  he  will  have  any  Part  of  the  Martinmas  Duty?  Or  if 
it  will  belong  entirely  to  the  Rclid,  Liferentcr,  or  next  Fiar? 
Answer,  It  1?  thought.  That  he,  nor  his  Executors  would  have 
no  Part  of  that  Duty,  being  paid  for  the  faid  Year,  betwixt 
JVhitftdhday  and  the  next  enibing  JVhitfunday:  Seeing  he  de- 
ceaftd  (as  faid  is)  before  dies  cither  ceflit  or  venit. 

In  lome  Places  Grafs-roorns  are  fct  from  WhhfuHday  to 
JVhitfunday,  but  the  Term  of  Payment  is  Candlemas  and  Lam^ 
mas.  ^aritur^  If  the  Fiar  dcceafc  after  Martinmas  after  it 
is  fer,  but  before  the  firft  Term  of  Payment ;  if  he  will  have 
any  Part  of  that  Duty?  Answer,  It  is  thought  he  will  have 
the  Hilf  ?  and  whatever  be  the  Term  of  Payment,  dies  cedit 
at  MartiwnaSf  for  the  half  Year  prccecding. 

Seeing  for  the  Duty  pf  Corn-lauds,  though  payable  be- 
twiKt  Yule  and  CandUnia:,  yet  dies  cedit  a^  Whitfunday  and  Mar- 

titmiaSy 
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li^mA^,  as  in  the  Queftion  forefaid :  ^tumtufj  What  ii  the 
Rearon  of  fo  great  DifFereace  betwixt  chefe  and  Grafs- rooms? 
Answer^  That  the  Duty.bcing  paid  for  the  Crop,  the  Terms 
of  iVhitfunehy  and  Murtinrhas  are  relpeAed;  fo  that  the  Fiar 
furviving  ff/Mtfymlay^  his  Executors  have  Right  to  the  half  of 
the  Year;  upon  that  Conlidcration  (a?  appears)  becaafe  the 
Lands  are  ibeo  fully  laboured,  and  foweo ;  and  whoever  fur* 
vives  Martinmas  has  Right  to  that  Term's  Duty,  becaufe  the 
the  Crop  is  then  faliy  eolleded :  But  as  to  Grafs*rooms  fct,  (as 
faid  is)  at  fVbitfundfiy  to  IVhufunday  thereafter ;  the  Grafs  only 
is  to  beconfidered,  which  upon  the  Matter  is  the  Crop  of  thele 
Rooms ;  and  the  Reafon  why  the  Duty  of  the  whole  Year  is 
paid  at  Martinmas,  appears  to  bc»  that  before  Martinmas  the 
Grab-profits  are  collcded  by  felling  of  their  Wool  and  Bcz^s, 
ac  or  before  that  Time. 

^aritur,  If  the  Fiar  deccafc  after  Martimnas  and  has  not 
uplilted  the  Duty,  will  the  fame  divide  betwixt  him  and  the 
Liferenter  ^  And  if  he  has  uplifted  the  fame^  if  his  Executors 
would  be  liable  to  refund  the  Half  fo  the  Liferenter?  Answer, 
Cogitandwn.,  For  if  it  be  not  uplifted  it  appears  reafonable  that 
the  Liferenter  (hould  have  the  Half;  and  ii  it  be  uplifted, it  ap* 
pears  hard  that  the  Fiar  having  uplifted  the  fame  jure  fm  et 
bona  fide,  (bould  be  liable  to  render  any  Part  of  the  fame;  e- 
fpccially  feeing  the  Liferenter  fiiay  have  the  iame  Advantage 
if  ihe  ihould  dcceafe  after  Martinmas^ 

If  Corn-rooms  ihould  be  fct  in  the  fame  Terms,  That  the 
Duty  ihould  be  paid  at  Martinmas  after  they  are  fet,  ^id 
juris  f  Seeing  the  (iaid  Payment  will  be  before  the  next  Crop, 
and  the  Fiar  may  die  before  both  the  Terms  ot  the  next  Year, 
for  which  tht  Duty  is  due  .'  Answer,  It  is  thought  that  the 
Fiar  cannot  fct  the  faid  Lands  in  manner  forefaid,  in  prejudice 
of  the  Liferenter:  And  if  the  Tenant  take  the  fame  that  way, 
it  is  upon  his  own  Hazard ;  and  the  Liferenter  would  force 
him  to  pay  the  Duty,  after  the  ordinary  Terms  of  the  Coun* 
try. 

^utriiur.  If  a  Tenant  have  a  Liferent  taclt>  and  he  die  after 
JVhitJimday,  if  the  Tack  will  not  continue  for  that  Year?  fee- 
ing the  Time  of  Removing  of  Goods  neceilary  for  labouring 
is  paft  before  his  Dcceafe,  and  Rooms  being  fet  from  WhitJ'un* 
day  to  Wlnifunday,  annus  cceptvh  as  to  labouring  babetur  pro 
completo.    Fide  amiuum  legatum. 

^^'itur,  If  there  be  not  the  fame  Reafon  as  to  Lifcrentcrs, 
in  Labouring  or  PoITefling  the  Land  with  their  own  Goods,  I'ec- . 

ing 
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\ng  their  Executors  cannot  remove  the  Goods  after  that  Tiar^ 
and  the  Year  of  the  Liferent  is  bogun  ? 

m 

S.  WE  had  this  Cafe  hefire.  A  Grafs-room  being  fet  from 
JVhitJiinday  io  JVhitfufiday^  for  Payment  of  a  Silver- Duly  at 
Martinmas  after  the  Set ;  if  the  Fiar  die  betwixt  Whkfiinday 
and  Martinmas f  the  Lifcrenter  will  enter  to  the  Martinmas  Du* 
ty,  and  it  will  not  fall  to  the  Fiar's  Executors:  But  the  Rea« 
fon  oifercd  by  the  Author,  that  the  Fiar  (deceafing  as  faid  b) 
d^ceftittd  before  the  dies,  cither  ceffii  or  venit,  is  neither  true 
nor  neccflary :  Not  true,  becaufe  dies  cedit  after  the  Whitfundof 
when  the  Set  was  made  \  although  not  nmit  till  after  the  Mar^ 
tinmas ;  But,  that  cedit^  as  faid  is,  is  certain ;  for  after  the 
IVhitfunday  it  may  be  arrefted  by  a  Creditor  ;  and  yet  it  mud 
fall  to  the  Lifcrenter,  becaufe  the  Liferentcr's  Right  takes 
Place  at  and  after  cbe  Martinmas^  and  fo  fruftrates  toe  Arreft* 
stent  for  the  Fiat's  Debt  which  is  no  Singularity. 

And-  when  the  Grafs-room  is  fet  from  ffTnt/unday  to  fFiiV- 
funday,  and  the  TcroK  of  Payment  is  Candltmas  and  Lammas  ; 
if  the  Fiar  deceafe  after  Martinmas j  but  before  CanMemas,  his 
Executor  will  have  the  Half  of  the  Year:  And  the  Author 
fays,  Becaufi  dies  cedit  at  Martinmas :  But  the  truer  Reafon  is, 
Tha«  Martinmas  and  IVhitfunday  arc  the  legal  Terms,  wliich  re- 
gulate this  Cafe  without  refped  to  the  Conventional. 

The  Author  inquires  what  (hould  be  the  Reafon  of  DiiFer- 
ence  betwixt  Corn-rooms  and  Grafs-rooms.  But,  though  in 
Grafs- rooms,  the  Lands  be  laboured  and  fown  before  the 
JVbitfundayi  and  that  in  Grafs-rooms,  the  Grafs  comes  after 
IVhitfiinday ;  yet  tills  Speculation  holds  not,  nor  yet  in  cfFedt 
the  Difference.  For,  by  this  Rcafoning,  in  Corn-rooms  both 
Gralk  and  Corn,  are  over  before  the  Martinmasy  as  much  as  in 
Grafs-rooms.  And  in  effcS,  Whether  they  be  Corn-rooms  or 
Grafs-!  corns,  the  Fiar  dying  after  the  IVhitjunday^  will  have  the 
Half;  and  after  Martinmas^  the  whole  :  And  fo  the  Lifcrenter 
in  thc/r/?  Cafe  will  have  the  other  Half ;  but  in  ibe  fecond^ 
will  get  nothing  for  the  Year  preceding :  But  it  Ibould  be  con- 
fidercd,  That  Rooms  may  be  fomecimes  Grafs,  fometimcs 
Corn,  oftentimes  mixed :  But  that  being  in  a  Courl'e  of  Setting, 
the  IVhitfunday  and  Martinmas^  are  always  reckoned  the  legal 
Termf?  for  the  Fiar  and  Lifcrenter. 

The  Author's  next  Q^ucflion  is,  If  the  Fiar  deceafe  after 
Martinmas,  will  the  Duty  divide  betwixt  him  and  the  Liferenter  ? 
But  ordinarily  it  is  anfwercd,  That  in  this  Cafe  the  Fiar  or  his 
Executors  have  the  whole  Year  preceding  Martinmas.     And 

even 
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even  here  ,  the  Author  fays  nothing  of  his  Corn-room  or 
Grafs- room;  bat  fubjoins,  It  Com*rooms  fhould  be  fet  in  the 
fame  Terms,  that  is  from  mitfunday  to  JVhkfiindiy;w^  the 
I>uty  payable  at  the  Martinmas  f  He  tbioKS  this  PajrmenC 
will  be  before  the  next  Crop;  and  that  the>Fiar  may  die  bci**. 
(ore  both  the  Terms  of  the  next  Year,  for  which  the  Duty  is 
due :  But  we  fee  chat  moft  Rooms  are  fet  a,t  *  fKbitfundtyi  a^od 
though  the  Entry  of  the  Corn-land  be  not  till  Martinmas  th^r^^ 
after ;  yet  in  the  Trad  of  Setting,  whether  they  be  Corn-! 
rooms  or  Grafs-rooms,  the  legal  Terms  AiU  take  Place  be- 
twixt the  Fiar  and  the  Liferenter ;  and  as  the  Liferen^er's 
Entry  is,  fo  is  the  IJb*  .        > « 

If  a  Tenant  have  a  Liferent-tack«  and  die  after  Whtfu^ui^fi 
yet  the  Tack  will  continue  for  that  Year  till  the  next  Teroiof. 
kcmoving:  But  if  a  Liferenter  labour  or  poflefs  Lauds  witlir 
her  own  Goods,  the  Liferenter  dying  after  Sowing,  will  haver 
the  Crop,  quia  nuffts  fermntem  fiquitur.  But  for  Grafs,  hcr^ 
Right  determines  with  her  Life.  • 


S. 


^61  Saho. 

N.  ^uaeritur,  "|"F   Ratifications  in  Parliament,   with   the, 

Claufe,  That  they  Jhouldwt  be  liable  to  the 
general  Sah9y  Will  prejudge  a  third  Pcrfon 
having    undoubted  Rights    and    having 

been  fccured  by  a  general  Law,  viz,   Tne  A&'  falvo  jure: 

The  Ratification  being  only  a  private  Ad,  and  the  Perfons 

concerned  not  being  called^ 

5.  A  Ratificati6n  in  Parliament,  with  a  Claufe,  That  itjhoiild 
mt  be  liable  to  the  general  ACi  Salvo,  will  yet  operate  fo  as  the 
Ratification  cannot  be  qucftioncd,  fave  in  Parliament ;  for, 
though  the  Ratification  be  private,  and  the  general  A<5  Saho, 
public;  yet  the  Authority  of  Parliament  is  tnc  fame. 


Saftne, 


38a         Doubts,  and  ^fti(mrin  Lav;^ 

Jf.'  A   PofteiwSafinc,  bm  firft  rcglftraic,  whether  will  it  be 
:.  /V    ppefcrr^ditd  the  prior  Sihnc,  rcgiftr^ic  thereafter 
though  Mit^  tempers  f 

•     *        •  •  • 

•  *      1      (  •  « 

•  S»  A  pofterior  Safinc  6rft  rcgiftered,  will  be  preferred  to  the 
prior  Saline  regiflered  thereafter^  though  diUto  tempore.  But 
this  happens  by  virtue  of  the  late  AiS  of  Parliament  1693, 
prefcmne  real  Rigbta  according  to  the  Date  and  Priority  of 
the  Regiftratioo  oTthe  Saiincs*.  And  yet,  fincc  the  Date  is 
here  mentioned,  it  may  be  thought,  That  the  firft  Safioe  if 
dflly  regiftered  ;  though  after  the  Regiftraiion  of  the  focond, 
flioald  yer  have  the  Preference^  as  it  would  have  had  befprc 
that  Att:  For,  thcnc  being  a  Latitude  of  fixty  Days  for  ihc 
Regiftration  of  Safines ;  it  feems,  the  firft  Safine,  which  cer- 
tainly is  the  lefjal  Tradition,  if  duly  regiftered  within  the  fixty 
Days,  though  it  may  be,  after  the  Regiftration  of  the  fecond^ 
fliould  vet  have  the  Preference. 

Regiftration  of  Sajmes. 

^.  |F  a  Safine  of  ReverGon  granted  by  a  Biihop  will  militate 
-*  againft  the  Succeflbr,  albeit  it  be  not  rcgiftrate  in  the 
Regifter  of  Safines  ?  Ratto  dubitanjiy  The  Bimop  doth  not 
fuceeed  as  Heir:  And  yet  he  cannot  be  faid  to  be  a  fingular 
Succeflbr:  And  Biftiops,  they  zrc  corpora /ifigttla. 

8.  A  Saline  not  duly  regiftered,  is  null  by  Aft  of  Parliament, 
except  a^inft  the  Heir  of  the  Granter,  as  to  whom  only  it 
is  good  ;  occaufe  he  cannot  quarrel  his  Author's  Deed:  But  it 
will  not  hold  as  to  a  Succeflbr  in  a  Benefice;  becaofc  he  doth 
not  rcprei'ent  his  Prcdeccflbr, 

Special  Services,  and  Prccpts  of  clarc  conftat. 

N.    A  Pcrfon  being  ferved  Heir-male,  or  of  Provifiop  in  fpe* 
XjL    cial,  in  certain  Lands,  and  deceafing  before  be  be  in- 
fcft :  ^tumtur.  If  his  general  Heirs  will  be  liable  to  the  Debt 
of  that  Perfop  to  whom  he  was  ferved  fpecial  Htir  ? 

The  fame  Qucftion  may  be  moved  upon  a  Precept  of  dare 
conjiat  whereupon  Infeftment  has  not  followed; 'feeing  in  nei- 
ther 
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cher  of  the  faid  Cafes  there  is  a£no  haerediiafii  before  Infefc* 
meat:  Whereas  in  general  Services,  there  is  a^io  as  (o  aoy 
Eftate  whereupon  there  is  no  Infefment? 

S.  A  PerTon  being  ferved  Heir-roalei  or  of  Provifion  io  ibe* 
ciai,  in  certain  Lands,  and  deceafing  before  he  be  iofeft^  hit 
general  Heir  will  not  be  liable  to  the  Debt  of  the  Perfon  to 
whom  he  was  ferved  (pecial  Heir.  And  fo  in  the  Cafe  of  a 
Precept  of  clare  cmftat,  whereupon  Infeftment  has  vloi  follow* 
ed.  For»  in  both  Cafes,  the  fpecial  Service  and  Precept  do  t* 
vani(h;  and  there  is  no  aditio:  But  if  there  be  a  general  Ser* 
vice ;  that  is  an  atUtio,  and  completes  the  Reprcfeotation,  and 
fo  tranfmits  the  Debt  foffive. 

m 

Servitude,  and  hw  extinguijhedt 

M  I F  a  Perfon  who  has  Ri^ht  to  a  Servitude  out  of  other 

^  Lands,  Ihould  acauirc  ^io  prpedium  fervieiu:  QjiarUur^ 

If  eoipfo  ihzi  he  has  Kighr,  both'  to  praedium  dofrdnans  et 

ferviens^  the  Servitude  doth  exdnguifli :  ^tda  res  Jua  ntndni 

fervit^  And  if  he  Ihould  thereafter  dispone  praediurnfirviemf 

whether  the  faid  Servitude  not  being  referved;    cither  he,  or 

his  fm^ular  Succeflbr  in  the  Right  of  the  other  Lands  can 

claim  tnc  fame  ?  Or,  if  he  Ihould  difpone  praedium  dommmp 

without  Mention  of  the  Servitude,  but  with  all  Liberties  and 

Pertinents ;  whether  will  ttiat  Servitude  revive,  as  being  onljr 

fofita  for  the  Time,  while  both  Lauds  belonged  to  one  Perfon, 

but  not  extin£l  by  any  Difcbarge,  or  Deed  treeing  the  Lands 

of  the  fame  ? 

If  a  Perfon  has  conftitute  by  Writ  a  Servitude,  and  there, 
after  difpone  bis  Lands,  without  excepting  of  the  fame:  .^w^. 
rhur,  If  it  will  militate  againft  a  fingular  Succcflbr  ?  Answer^ 
Such  jura  haereiiitaria  which  are  in  rem,  mn  transferwttur  m* 
dis  pa^iSf  fed  traditionet  and  by  PofleiEon,  which  is  inftar 
traditiofttJ :  But  if  the  Servitude  be  difconWtua,  as  v.  g,  the 
Leading  of  Sea  Ware,  which  is  not  done  but  at  a  certain  Time 
of  the  Year:  ^a:riiur,  What  (hall  be  done  to  perfeA  the 
Conftitution  ?  //  is  thought,  it  maybe  publiflied  by  making  In* 
timation  thereof  to  the  Tenants,  and  at  the  Parilh-Charcb, 
and  upon  the  Ground:  And  the  Granter,  if  need  be,  may  be 
inhibited. 

Si  alicui  jus  hauricndi  et  adeundi  concejjiim  eft,  utrumque  ha* 
let*'  Si  tantum  hauriendi  ineft  aditus:  Si  tantitin  adeundi  ad  fan* 

tern 
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tern  irteft,  tt  hauftus:  jfUfUo  ami  conceffb,  wnne  illud  faie  fjtm 
hoc  jure  uti  ncquimus,  comejfum  uaeUigitur*  Jus  Fluviac. 
p.  89.  ioicio. 

j^Jit  vicini  dquam  hau/erunt,  jure  fa^iUaritdtis^  out  jure  ac- 
qidfito  :  hoc  ca/u  cegi  nequeuntt  ut  in  fimte  tnutationem  admis^ 
tant;  iUo,  poj/unt.    Idem,  p.  90.  n.  40* 

S.  If  a  Perfoo  who  has  a  Right  of  Servitude  out  of  other 
Laods,  (hould  acquire  the  prMedium  /erviens,  aud  thereafter 
difpone  the  fame,  the  Servitude  will  ceaft:  And  the  true  Rea« 
foD  IS,  becaufe  he  difpones/or  all  Bdght^  Title  or  Intereft,  Sec. 
which  imports  a  Difcharge  of  the  Servitude.  And  yet  if  a 
Man  be  Heritor  of  a  Mln,  and  have  a  Servitude  upon  a 
neighbouring  fundus,  through  which  bis  Mill -lead  runs;  al- 
beit he  (hould  acquire  that  fundus,  and  afterwards  difpone  it, 
even  for  all  Right,  Title,  &c.  it  is  thought  it  would  not  make 
the  Servitude  of  the  Aquaeduci  to  ceafe,  unlefs  it  were  exprefs* 
ly  difcharecd  :  For  it  could  never  be  judged  to  be  the  Mean- 
ing of  Parties,  That  the  Heritor  of  the  Mill,  by  difponing 
the  fraedium  ferviens,  fliould  dcftroy  his  own  Mill. 

But  put  the  Cafe,  The  praedium  dominafis  is  difponed,  no 
Doubt,  It  carries  the  Servitude  as  a  Pertinent*  But  a  Servi- 
tude fopite  by  the  Confufloo,  would  not  in  this  Event  revive, 
if  once  extinguilhcd  :  For  in  the  Cafe  above  of  a  Mill  do- 
ffiinam,  zni  z  praedium  ferviens,  it  is  already  faid,  That  the 
A.quaeduft  is  not  extinguilhed. 

A  Servitude  being  conftitute  by  Writ,  and  clad  with-  Pof- 
feffion,  will  militate  agjainft  a  fingular  Succcflbr :  And  though 
the  Servitude  hcdifcontinua,  as  the  l^cadingof  Sea-ware,  which 
is  only  done  at  a  certain  Time  of  the  Year;  yet  if  it  be  pub- 
liihed  and  intimate  upon  the  Ground,  it  will  hold  good  againft 
a  fingular  Succcflbr. 

Lords  of  SeJJion. 

M  1 F  the  Lords  of  Seffion  have  Power  10  judge  eppellfiticm 
*  nmota^  feeing  ihey  have  the  fame  Power  which  the  Lords 
of  Seffion  had  formerly  ?  It  is  thought  that  they  have  the  fame 
Power  extenfive  as  to  thcSubjciS  ot  their  Jurifdifiion  ;  but  not 
inunfivi  as  to  the  Quality  foiefaid,  if  it  be  not  exprcft  ;  being 
ex  refirvatisy  quae  non  tranfeunt  nlji  exprimantur  :  Seeing  AdaC" 
quatio,  by  the  Claufe  with  the  lame  Power,  is  to  be  undcr- 
liopd  as  tp  the  ordinary  Power  l^elongin^  to  Judicatories  and 

Incorporation^ 
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Incorporations  jua  taSa ;  and  not  as  to  any  extraordibary 
Power  and  Privilege :  As  if  a  Burgh  ihould  be  ereded  wito 
the  fame  Privileges  belonging  to  any  Burgh  within  the  King- 
dom ;  they  will  not  have  risbt  to  be  Shcrifis  within  them- 
felves,  by  reafon  other  Burgns  have  that  Right,  nan  ^a  turga; 
but  by  a  fpecial  Privilege.  And  fome  Lords  of  Regality  do 
pretend  to  the  Efcheats  of  the  Perfons  within  their  Kegaiity, 
upon  Horning  *,  and  yet  a  Right  of  Regality,  by  the  general 
Claufe  will   not  carry  the  fame. 

If  the  Lords  of  Seffion  be  to  be  confidered  as  Judges  only^ 
or  M^giArztcs,  ei  Praitores baienta  impirium,  in  fome  Cafes? 

5.  Thb  Qiieftion,  fftbe  Lords  of  Seffion  bavi  Power  U 
jud^  appellatione  remota  i  is  now  determined  by  the  Clsum 
of  Right,  allowing  Proteftations  for  Remeid  of  Law. 

The  Lords  of  £ffion  have  not  only  their  Jorifdidion  with 
a  Subfervient  impirium  \  but  in  many  Cafes,  have  an  offi€inm 
nobili  and  an  impirium  correfponding  ^  which  is  only  to^c  de- 
fined by  Cuftom. 

Sheriffs^ 

^,  |F  Precepts  of  Sherifis  may  be  put  in  Bxecution  by  their 
*  Officcrs^after  their  Death  ? 

S.  The  Decreets  of  Sheriffs  do  fubfift  after  their  Death : 
And  their  Precepts  to  xnake  Payment,  are  in  effed  Decreets ; 
which  therefore  it  feems^  may  be  put  in  Execution  after  their 
Deceafe, 

Ships* 

N.  tF  z  Ship  being  abroad,  traditio  inftrumentarwn  (to  a 
^  Buyer,  inz )  of  the  Vendition,  be  fufficient? 
If  a  Ship  be  poindable,  et  quomodo  / 

S.  A  Ship  being  abroad,  is  judged  with  us,  to  be  fold 
effedive,  by  a  Vendition,  or  by  affigning  the  Vendition.  But 
no  Doubt,  an  aAual  Tradition  is  the  more  legal  and  pcrfoA 
Way.  And  the  Cuftom  of  the  Place  ffiomd  alfo  be  re* 
garded. 

C  c  c  A 


•T 
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A  Shrp  is  reckoned  moveable,  and  confequently  may  tjoth 
be  arretted  and  poinded.  Bnc  Poinding  in  this  Caie,  not  be- 
ing fo  ordinary,  the  Ship  may  be  firft  arrcftcd,  and  then  made 
forthcoming,  or  brought  to  a  Sale  by  a  Sentence  of  th%  Ad- 
miraU 

.  TCbe  next  Title,  Solarium,  ij  ha  a  Latin  Citation. 

Sptmfalia. 

H.  jF,  after  a  fakmn  Conti:aft  of  Marriage,  erne  of  ihc  Par- 
*  ties  marry  othcrwife,  will  that  Marriage  be  lawful,  even 
though  after  Banns  npoH  the  faid  ContraA  of  Marriage  i  An- 
swer, CoBtraifIs  of  Marriage  tTidJp<nrfaUa,inducuntjtu  ad  rem^ 
an  in  other  perfonal  ContraAs,  and  Difpi^tioQS  aoenc  Ladds  ^ 
hxxi  not  irtreijmetraditkmei  which  in  Marriage,  is  only  when 
fe^iutr  henedidio  in  fade  ecckfiae,  or  amcmtitut. 

IrJpprj/aUa  be  confummate,  and  purified  pereopulam,  and  ^ 
Purfuit  beingintented  for  folemnizing  the  Marriage,  and  de- 
claring the  fflTue  lawfuUJthe  Defender  die  in  the  interim  ;  may 
the  Purfuit  be  transferred  in  favours  of  the  Wife  and  Children^ 
ad  hum  effeClum  at  leaft,  That  (be  may  have  jtu  relidae^  and 
they  beneira  and  Executors  to  their  Father  2  Eadem  eft 
qjieejiioy  as  to  Promife  and  coftUa^ 

S.  ApTEit  a  foIemU  Contra^  of  Marriage,  and  a.  Proclama- 
tion likewife.  Parties  may  refile.  And  adual  Marriage  is  only 
when  celebrate  per  Virba  de  praefenti,  or,  when  concuktuj  foU 
lows.  X 

VfHEVf  fpon/aSa,  or  Promife  of  Marriage  is  confummate  per 
cdpulofn,  and  a  Purfuit  interned  for  foldlnniiving  and  declaiiog 
the  Illiie  lawful ;  though  the  Defender  die,  the  Purfuit  may  be 
transferred  in  favours  of  the  Rclift  and  Children»  to  have  the 
Marriage  declared,  and  fo  fufiais  their  Rights* 

T/?e  next  Title^  Statuta,  ij  Ina  a  Citauan. 

Steelbow  and  HcirpAp. 

N.  TT7HETHER  a  Room  being  fet  in  Tack  forccrtaia 

V  V      Years,  with  Steclbow- goods,  as  Oxen,  &-c.  will  ihc 

Steelbowgoods  belong  to  the  Heir  who  has  Right   to  the 

1  ack ;  or  to  the  Executor  ?  Ratio  dubitandi.  Both  the  Laods 

and 
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and  the  Goods  are  fet  in  (he  Tack,  as  fundus  injiruiius\  and 
the  Duty  is  payable  in  Contemplation  of  both:  So,  whoever 
has  RiVht  to  the  Tack,  has  Right  to  both,  the  Tack  being 
jus  umviduum.  %.  The  Goods  arc  like  nativi  et  afcriptitii,  et 
oM^i  gUbae.  3.  What  is  to  lie  fixed  for  divers  Vears,  can- 
not-be  reckoned  inter  mobiHa.  4.  It  were  hard  to  think  that  a 
Relict  and  Bairns  (hould  have  their  Legitime,  out  of  Goods 
that  are  not  in  the  Poflcffion  of  the  Defunct,  nor  would  be  for 
divers  Years.  And  it  would  fcem.  That  eadem  eft  ratio  as  to 
the  Setter  of  the  Tack,  and  his  Heirs  and  Executory. 
.  Pecora  dantnr  in  focidam,  cum  aumaUum  ca^iif  inf/tftorem 
transfertur ;  ^a  conventione,  pecora  ferrea  effid  et  appellari 
foleru ;  quod  jit  in  nmltit  provinciif  Gcrmaiiiae;  ubi  cumfundo, 
£ertus  Humerus  ovium  et  vaccaruni  infeudum  dart  folet ;  ita  ut 
vaffallus,  feudo  fimto^  eundem  numerum  fupplere  et  reftituere 
tencatur.    Befold.  Thcf.  in  verbo  Eifern  Biehe.  lit/£.  p.  224^ 

S.  A  Room  being  fet  in  Tack  for  certain  Years,  with  Steel, 
bow- goods,  thefe  Stcelbow-goods  will  belong  to  the  Perfoij 
who  has  Right  to  the  Tack,  whether  Heir  or  Executor  to  the 
Tackfman.  For  the  Tack  isof  a/u/zdta  inftfTiHus,  and  com- 
prehends the  Sreelbow,  as  the  Lands  fet. 

But  the  clofer  Queftion  is.  If  the  Steelinu  feU  wU  hehng  t$ 
the  S^ter^s  Heir  or  Executor  f  And  it  may  be  thought,  That 
they  will  belong,  at  leaft  the  Obligation  for  them,  to  the  S^/. 
ter'z  Executors,  but  without  Prejudice  to  jhc  Tackfman's  Ufe, 
But  (ince  the  Right  oPthe  Tack,  and  Benefit  thereof  as  to  tjic 
better ^  will  go  with  the  Lands,  to  his  Hipir ;  it  may  appear  morc^ 
reafonable.  That  the  Goodsr given  by  him  in  St^^elbow,  (hould* 
'  be  thought  to  hip  fubje&ed  to  that  fame  DeCtination. 

>- 

Strangers.     Sec  Frocefs  againjl  Strangers^  lit.  P. 

N.  A  LL  Nations  are  nudiicipia,  and  the  World  a  great  civi* 
J\  tas-'  They  have  that  Relation  and  Ncceffitude,  that' 
'o^itkua^  funt,  and  owe  Juilice  to  all  Perfops  of  whacfocver 
Nation,  accordiijg  to  the  Law  of  the  Place  where  they  conr 
traa,  witli  rcfpecTlo  that  Place  ;  fiii  itiim,  legem  dixerunt :  If 
Jufticc  be  retufcd,  datur  remedium  pigneraiionis,  feu  reprtffcr 
Uarump 

S.  It  is  true,  by  the  Law  of  Nations,  all  Pcrfons  ought  to 
have  Jufticc  dope  them  againft  their  Parties,  where  they  find 
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and  attack  tbem ;  and  that  this  Juftice  (hould  be  done,  in  the 
Execution  ojf  perfooal  Contrails  or  Bargains,  according  to  the 
Law  loci  comraOusf  But  if  it  tend  to  ailed  the  Lands  or  ra  im^ 
mobiles  where  the  Party  conveened,  lives  j  it  niuft  be  accord- 
ing to  the  Law  of  thtixfitus.  But  this  general  Diftindion 
needs  Explication^  and  may  vary  in  the  Application  of  it. 

N.  If  moldlia  or  nomina  belonging  to  Strangers  {v.  g.  ia 
EngUnd)  Ihould  be  confirmed  here?  Or,  if  it  be  fofficieni  they 
ihould  be  confirmed  in  Englamdp  JUtio  dubitandi^feqiomtur  fir- 
finam:  On  the  other  part,  ihey  arc  a  &c9i'tjh  Sobjcd  or  In- 
rereft. , 

S.  Ws  met  with  this  before :  And  it  is  ftill  thought.  That 
mMBa  or  fumna  in  this  Country,  belonging  to  Strangers,  do 
transfer  according  10  the  Law  of  the  Country  where  the 
Owner  reiides  and  dies  j  quia  feqmntur  pirfoium. 

SubjeSs  living   abroad. 

N*  A  Native  living  abroad,  and  being  Popifli,  and  going  to 
^*  the  Mafs  where  he  liveth :  ^aaritur.  Whether  he 
forfeiceth  his  Eftate  in  Scotland? 

Itenif  If  he  intercommune  there  with  Perfons  forfeited  in 
Scotland;  whether  he  be  liable,  as  having,  contravecncd  the 
Law  of  Scotland;  fo  that  if  he  have  any  Eftate  in  Scotland  it 
may  be  affcfted  ? 

If  a  Prince  may  command  a  Subjed  living  abroad  under  his 
Enemy  to  retire  and  come  home?  And  if  be  difobey,  may  he. 
be  proceeded  agaiuft,  and  be  divefted  of  any  Fortune  and  li- 
berty competent  to  him  as  a  Native  ? 

^ottes  nXf  frincips,  vel  alius^  in  akerius  regit  vd  principh 
territorio  bona  habet  et  peffidet^  ratione  quorum^  juramentum  fide^ 
litatis  praeflan  folitus  ejt  ;  pir  hoc  non  efficitWy  ratione  Juae  per^ 
fonae^  Jeu  perfonaH  obligatione^  fubditus  aut  Jubjeilus  j  nee  ^uoad 
perfonam  Jortitur  ^orum  nifijicundum  quid',  ita  ut  pro  tah  poj^ 
fejfipne  bonorum  conveniri  poj/it^  coram  judice  loci,  in  cujus  territo* 
rio  bonafunt.    Thef.  Bcf.  in  litera  H.  70.  Huldigung.  p.  402* 

S.  It  were  hard  to  make  a  Scoffinan  living  abroad,  and  go- 
ing to  Mafs  there,  to  incur  the  Pain  of  the  Sco/j  Law ;  the  fame 
being  made  for  Scotfmen  in  Scotland:  And  there  is  no  Parity 
betwixt  this  and  Murder,  or  Trcafon  committed  abroad;  for 
Murder  is  condemned  by  the  Law  of  Nations,  and  wherever 

profecuted 
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Jrorecuted  (hould  be  paniflied.  And  as  for  Trcafon,  it  can 
ardly  be  profccute  as  fuch,  unlefs  the  Delinqueot  be  found 
here  at  borne :  But  if  he  be  fbuod  here,  the  Treafon  com- 
JDitted  abroad  will  afiedt  him  :  Yet  ftill  his  going  to  Mafs, 
or  laying  Mafs  abroad,  feems  not  to  fall  under  the  Pain  of 
our  Law. 

Thovghz  Scotfman  Abroad,  (hould  intercommune  there 
vrith  PerfoDS  forfeited  in  Scotland^  he  cannot  be  liable  as  if  -he 
liad  intcrcommuncd  in  Scotland,  to  infer  any  Forfeiture,  or  fo 
much  as  a  Punilhment:  Bccaufe  the  Law  oi Scotland  forbids  only , 
intercommuninginSco//fl»J,whichispoflibletobeobfcrycd,  and 
expedient  for  the  public  Safety  ;  but  intercommuniug  abroad i> 
fcarce  poflible  to  be  evitcd,  and  concerns  not  the  public  Safe- 
ty. It  is  true,  intercommuning  abroad  with  Traitors  in  trca- 
ionahle  Practices,  is  no  Doubt  crin)inal ;  but  this'is  not  to  be 
prefumcd,  but  ought  to  be  povcn.  And  for  a  Scot/man,  fimply 
iniercommuning  abroad  with^Rebels,  nothing  fave  the  Rigour  * 
of  the  late  Times  could  have  made  it  criminal. 

A  Prince  may  command  all  his  SubjeAs  abroad,  though  un- 
der  his  Enemies,  to  retire  and  come  home, ;  and  if  they  dil- 
obcy^  they  may  be  deprived  of  all  Rights  and  Liberties  ia 
their  native  Country  :  For,  this  Duty  of  Obedience  follows  their 
Birth. 

Subftitutes. 

N.  A  Bond  for  a  Sura  of  Money  being  granted  to  Sempro- 
^^  niui;  and  faiizieing  of  him  by  Dcccafc  to  litita,  and 
Tttius  his  Heirs  and  Affignies :  ^uaaitur.  Who  is  Fiar  >  An- 
swer, The  firft.  Pcrfon :  Tttius  being  only  fubftitutc,  faiizieing 
oi  him  by  Deceafc ;  and  Succcflbr  in  fpe, 

^uaeritUKy  If  Sempronhu  may  difpofe  of  the  faid  Sum  by 
Tcftaracnt  as  he  mzy  inter  vivos  ?  Buiiio  dubitandi.  That 
Ttuut  IS  fubftitutc  by  a  Deed  inter  vivos.  Answer,  It  is  thought 
he  may:  Seeing  fuch  Deeds  are  upon  the  Matter  doruitioms 
mortis  cauja\  in  which  voluntas  ejt  amtulatoria, 

Sttaeritur^  If  the  faid  Subftitute  will  be  liable  as  Heir  of 
Tailzie  i  It  is  thought,  he  fliould  be  liable ;  feeing,  if  there 
were  an  lufeftmcnt  in  the  Terms  forcfaid,  the  Subititute  could 
DOtJucceed  but  as  Heir  of  Provifion. 

If  a  Bond  bearing  the  Subftitution  forefaid  be  rcgiftrate : 
Qjt^aeritur,  If  the  Subftitute  (being  named  as  faid  is)  may  charge 

thereupon  ? 
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thereupon '  Ahswer,  It  i&  thought,  not ;  becaufe  the  Bond  be- 
ing regiftrate,  is  a  Decreet  as  to  the  firfl  Perfoo :  Buc  the 
Stjoftitute  having  only  Right,  inflar  hagredi^  h^  SuccelEoii ; 
he  cannot  charge  no  more  than  an  Heir  of  Provifion^ 

S.  We  had  this  Cafe  before :  And  it  was  anfwered,  That 
Semfrmus  is  certainly  Fiar.  And  that,  though  the  Bond  will 
tranfmit  to  Tititis  by  a  Service  as  Heir  of  Provifion ;  yet,  be- 
ing moveable,  SemprMUts  may  difpofe  of  the  Sum  by  Tefta- 
ment.  And  this  the  Author  fceffls  here  to  inclinct  though  be 
judged  othervvife  above. 

It  is  alfo  thought,  that  the  Subftitute  will  be  liable  as 
Heir  of  Tailzie,  but  only  in  fuantum :  For,  it  is  really  a 
dmati§  mortis  taufr^  which,  though  liable  to  Creditors,  infers 
BO  Reprefeutation.  And  this  Subftitutc,  though  the  Bond 
be  moveable,  needs  not  confirm  t  for  that  is  only  proper  for 
Executors,  who  by  the  Subftitution  are  excluded.  But  the 
Subftitute  cannot  charge  upon  the  Bond,  though  it  were  re- 

S'ftrate,  unlefs  he  produce  his  Service  ;  which  if  he  do,  by 
e  late  Acl  of  Parliament  1693,  he  may  charge  fummarily 
and  even  as^  Subftitute,  h^  may  charge]  for  the  Author 
above  (ays  his  charging  is  aditio  or  quafi. 

Subjlitution  in  Bond. 


at  the  leaft,  pro  tanto;  feeing  the  Sum  was  in  bonis^  and  bis 
Debt  ought  to  be  fatisfied  out  of  his  Eftate  ? 

If  fuch  Bonds  may  be  altered  bv  the  Creditor,  not  by  up- 
lifting, which  he  may  do,  being  Har  ;  but  alfo  by  changing 
the  £>nds,  and  caking  the  fame  to  himfclf  and  any  other 
Pcrfon,  or  to  his  Heir  i  Seeing  the  Bonds  feem  to  be  a  per* 
ftd  Donation  in  favours  of  the  Subftitute:  And  on  the  other 
part,  they  may  be  thought  mortis  cnufa. 

If  the  Creditor  may  difpofe  of  fuch  Sums  by  Teftamcnt  ? 

A  Bond  bein^  granted  by  divxrs  Prfons  to  my  Lord  Dui" 
ionaUy  and  failzicing  of  him  by  Deccafe,  to  his  Son  the 
i-iord  Cochran^  his  Heirs  and  Executors:  And  after  the^  De- 
ccafe of  Sir  y?A;i  Nicolfon^  one  of  the  Debtors,  he  having 
taken  a  Bond  of  Corroboration  from  his  Brother  Sir  fflliiam 
toliimfelf ;  and  failzieing  of  him  by  Dcceafe,  to  his  Grand* 
child,  then  Lord  Cochran  (his  Father  being  dcccafed)    ^uae* 

ritwr^ 
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fitufy  Seeing  the  firft  Bond  ftands  as  to  the  reft  of  the  Debt- 
ors ;  Whether  the  Lord  Cochran  his  Father's  Executors  DvUl 
have  Right  to  the  fame  ?  And,  ^hat  Courfe  fliall  be  uken 
ro  get  the  Right  of  the  former  Bond  fettled  in  Cocbranfs  Per<> 
fon  ? 

^aerltur^  It,  the  former  B*nd  being  moveable ;  and  in 
thcBond  of  Corroboration  there  be  an  Obligcnicnt  to  infcft  % 
the  Nature  of  the  Sum  as  to  the  former  Quality  of  Moveable 
be  altered  ? 

A  Bond  being  granted  to  Bjbtrt  Selkirk  Merchant  in  ESn* 
iurgb,  and  Katharine  IngKs  his  Spoufe,  the  longeft  Liver  of 
them  two  in  Conjunft  fee  ;  and  failzieing  of  them  both  by 
Deceafe,  10  Robert  Selkirk  their  lawful  Son^  and  to  the  Bairns 
lawfully  to  be  procreate  of  his  Body  ;  which  failzieiogi  to 
the  other  Heirs  lawfully  procreate,  or  to  be  procreate  betwixt 
the  faid  Robert  znA  his  faid  Spoufe;  Which  all  faatzieing,  to 
the  faid  Katharine  Inglis^  her  own  neareft  and  lawfnl  Hein, 
Executors  or  Affignics  :  With  this  Provifion,  That  it  fliall  be 
leifum  and  lawful  to  the  faid  Rohort  Selkirk  tldcr^  at  any  Hme 
during  his  Lifetime,  vel  in  articulo  mortis,  by  himfelf^  alone, 
to  uplift,  difchargc,  or  othcrwife  affign  and  difoone  the  Sums 
in  die  faid  Bond,  in  Hail  or  in  Part^  to  any  Perfon  or  Pcr- 
fons  he  {hall  think  expedient ;  and  to  make  and  grant  all 
Writs,  Rights  and  Securities  requifite  thercanent,  in  due  and 
competent  Form,  without  the  Confcnts  and  SuUcriptions  of 
the  faid  Katharine  IngSr  his  Spoufe,  and  Robert  Selkirk  his 
Son  or  his  Forefaids,  had  or  obtained  thereto  in  anv  Sort. 

The  above  mentioned  Robert  Selkirk  the  Humand,  and 
Robert  Selkirk  his  Son  being  both  dcceafed,  without  Heirs 
either  of  the  Body  of  the  faid  Robert  Selkirk  YOixngtr,  or  of  the 
Marriage  betwixt  the  faid  Robert  elder  and  the  laid  Katharine 
IngUs ;  fo  that  the  faid  Katharine  has  Right  to  the  faid  Bond  : 
^aeritur^  Whether  the  fame  will  pertain  to  her  in  her  own 
Right  as  Fiar,  or  as  Subftitutc  in  the  laft  place,  and  repre- 
fenting  the  Fiar  ?  And  who  is  Fiar  by  the  faid  Bond,  whe- 
ther faid  Robert  elder  his  Son,  or  the  faid  Katharine,  who  pre- 
tends to  be  Fiar,  becaufe  the  Right  of  Succelfion  terminates 
upon  her  and  her  Heirs? 

It  is  anfwered.  That  albeit  when  a'Bond  is  conceived  limply 
to  two  Perfons  in  ConiunA-fee,  and  the  Heirs  of  one  of  them  ; 
the  Perfon  to  whofe  Heir  the  Sum  is  provided,  is  under- 
ftood  to  be  P'iar :  Yet  when  there  arc  divers  Degrees  of  Sub- 
ftitntion  of  the  Heirs  of  divers  Perfons,  the  rerfon  whofe 
Heirs  are  firft  fubftitute  is  Fiar  j  and  both  his  own  Heirs  fub- 

ftitute 
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ftiiute  in  the  firft  placci  and  the  other  Heirs  of  anj  otb 
Perron  fubftitute  after  them>  will  be  Heirs  of  Provifioo  to  bim  s 
As  when  a  Bond  is  taken  to  a  Hufband   and  bis  Wife,    the 
lon^eft  Liver  of  tl^em  in  Conjun&  fee,  and  to  the  Hu(band>9 
Heirs;  whilk  failzieing,  to  the  Wife  hcrfclf  and  her  Heirs  5 
though  the  Right  of  Succeffion  as  to  the  faid  Bond  doth  ter* 
minate  upon  the  Wife  and  her  Heirs ;    yet  the  Hufband  will 
be  Fiar,  both  as  digmor^  and  becaufe  the  Rieht  of  the  Sum 
will  pertain  to  his  Heirs  in  the  firft  Place ;  and  to  the   Wife 
and  her  Heirs  only  upon    their  Failure,  and  as  Heirs  of  Pro- 
viiion  to  them :  And  tbenfoUf  in  the  prefent  Cafe,  the  Mo- 
,ney  being  lent  by  the  Hufband,  and  being  provided  after   his 
Deceafe  to  his  Son  Rohrt,  and  the  Heirs  or  his  Body,  whilk 
fi^ilzieing,  the  Heirs  of  the  Marriage  betwixt  the  Hufband  and 
the  Wife ;  and  to  the  Wife's  Heirs,,   only  in  the  laft  Place. 
It  is  thought^  That  her  Hufband  is  Fiar,  and  that  the  Wife 
and  her  Heirs  will  only  have  Right  as  Heirs  of  Provifion  un- 
to him.    And  if  R$ben  fhould  have  had  Children,  or,  if  there 
bad  been  other  Children  to  the  faid  Robert  elder  by  the  faid 
Kaibarim ;  it  were  abfurd  that  they  Ihould  have  had  the  Right 
of  the  faid  Sum  which  was  lent  by  the  Hufband,  not  as  Heirs 
to  him,  being  their  Grandfather  or  Father,    but  as  Heirs 
CO  the  bMi  Katharine^  being  their  Mother  or  Grandmother; 
or  that  the  faid  Katharim  furviving  her  Hufband,  (hould  have 
Power  as  Fiar,  of  difpofing  the  laid  Sum ;  or  to  have  given 
it  to  a  fecond  Hufband,  in  prejudice  of  the  faid  Robert  her 
Son,  or  the  Heirs  of  his  Body,   and  the  Heirs,  if  there  had 
been  any  thereafter,  procreate  of  her  Hufband  and  her,  tho' 
defcended  of  both. 

If  it  be  found  by  the  Lords,  That  either  the  faid  BjAert 
Silkirk  elder,  or  his  Son  Rjsbert  was  Fiar  ;  the  faid  Katharim 
mufl  be  ferved  Heir  of  Provifion^  to  the  Fiar. 

5.  When  a  Bond  is  granted  to  a  Creditor,  and  failzieing 
of  bim  by  Deceafe,  to  another  ;  the  Subftitute  will  be  liable 
to  the  Creditor's  Debt ;  but  only  pro  tanto.  And  though  the 
Subftitute  (liould  be  obliged  to  ferve  Heir  of  Provifion  in  ge- 
neral, it  fhould  operate  no  farther  ;  befides  that  now  he  may 
do  this  cum  beneficio  inventariL 

If  the  Creditor  in  fuch  a  Bond  (hould  alter  the  fame,  tho* 
not  by  uplifting  fas  he  may)  but  only  by  changing  it ;  or  by 
taking  a  Bond  ot  Corroboration  to  himfelf,  and  to  another 
diftinA  Perfon,  or  even  to  his  Heirs';  it  vacates,  and  chan« 
ges  the  firft  Subftitution ;  For  it  is  but  a  donatio  mortis  caufa. 

•  And 
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And  jt  is  already  raid,  That  the  Creditor  may  difpofe  of  the 
fame  by  Teftament. 

Whew  a  Bond  is  granted  by  divers  Pcrfons  to  Seius  (far 
Examtk)  and  failzicing  of  him  by  Deceafe,  to  his  Son  Titius 
and  hij  Succeflbrs;  and  one  of  the  Debtors  dying,  Seius 
takes  a  Bond  of  Corroboration  from  his  Brother^  and  failzieing 
of  him  by  Deceafe,  to  SgrnprMius.  No  doubt  this  will  al- 
ter the  Subftitution  as  to  all  the  Debtors  \  and  the  lad  Sub* 
ftitute  Scmfrmius  may  compel  Titius^s  Executors  or  Succeflbrs 
to  denude  in  bis  Favours,  even  as  to  the  hail  Debtors.  And 
choug^b  the  firft  Bond  was  moveable,  if  the  Bond  of  Corro- 
boration be  made  heritable  by  Infeftment,  the  Sum  viU  be* 
come  heritable. 

The  Author  fets  down  another  Cafe  at  great  Lfengtbt  but 
it  is  in  (hort  this  ;  there  is  a  Bond  is  granted  to  Seius  and  lus 
Spoufe,  the  loogeft  Liver  of  rhem  two  -,  and  failzieing  of  them 
by  Deceafe,  to  Titius  their  Son  and  the  Heirs  of  bis  Body ; 
which  failtieing,  to  the  other  Heirs  that  ihould  be  procreate 
betwixt  Seius  and  his  Spoofe ;  which  all  failzieing,  to  the 
£ud  Spoufe,  her  own  neareft  and  lawful  Heirs  and  Afiignies  c 
And  tne  Bond  further  provides.  That  Seius  ihould  have  full 
Power  of  it  during  his  Life.  There  can  be  no  doubt  that; 
Seius  is  Fiar  of  the  Bond  ^  and  if  the  Sncceffion,  through 
the  failzieing  of  Intermediates^  ihould  fall  to  the  Spoufe  and 
her  Heirs,  IHc  or  they  muft  be  Heirs  of  Provifion  to  Seius; 
and  if  it  was  a  moveable  Bond,  and  the  Spoufe  fubftitute,  as 
faid  is,  {he  might  upon  the  Devolution  charge  for  the  Money 
(pmmarly. 

Subftitution  in  Legacies^ 

K  \  Le^LCf  being  left  to  a  Perfon,  and  failrieing  of 
l\  him  by  Dcccafe,  to  another:  ^aeritur.  What 
thelmport  of  that  S^ibftitution  isf  AnsweR£D,  That  it  is 
fuifiitutie  vulgaris;  ;and  that  the  Effeft  of  it  is,  that  if  the 
Legatar  die  before  the  T/cftator,  fo  that  the  Right  do  not 
take  Effca  in  his  Perfon,  it  (hoi^ld  belong  to  the  Subftitute  : 
But  that  js  Ui)ifideicqmiffari0\  fo  ]chat  the  Legatar  dying  after 
the  Teflatpr,  if  would  oclpng  tp  his  Ei^ecutors,  and  not  to 
the  Subftitutes. 

S*.  When  a  Legacy  is  left  to  a  Perfon,  and  failzieing  of 
him  by  Pe<;eare^  to  another:  The  Effect  of  it  is^  That  if  the 
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Legator  die  before  the  Tejlofor,  it  wjll  belong  to  his  Spbftir 
tute;  but  if  it  fall  once  to  the  ^Lcgatar  after  the  Tcfl:ator*« 
Death,  the  Author  thinks^  it  ftiould  belong  to  bis  Executor, 
and  oot  to  the  Subftitute.  But  it  may  be  thought,  That  tb^ 
SubftitatioD  (boutd  e&jclude  the  Executors ;  for  though  it  may 
be  judged  to  be  but  fubjtitutio  vul^aris^  w)iich  cvaoimed  upon 
the  Succeffipn  of  the  Legatar  inftitute  j  jet  with  us,  it  would 
fall  otherwife.  For,  5ra;J-,cgacy  were  left  to  a  Perfon  and 
the  Heirs  of  his  Body,  which  iailzieing,  to  another  and  bis 
Heirs;  tJie  Legatar  might  certaiuly  freely  difpofe  ypon  it : 
But  if  he  did  not,  it  would  not  fall  to  his  Executors,  faiUieing 
Heirs  of  his  Body,  but  to  the  Subftitute  j  and  there  appears  to 
be  par  ratio.  For,  in  a  Word,  any  exprefs  Subftitutioo.  or 
Deil^nation  (hould  j[with  us)  exclude  ihe  Jegal  Succefiipp,  as 
being  the  cJcprefs  Will  of  the  Prpprietor. '.^m;  this  need^ 
further  Conftderatm. 

♦  !     • 

St(CceUio  in  Maternisi 

M  A  Grandfather  upon  '  the  Mother's  Side,  having  the 
-^  Time  of  his  Deceafe  two  Paughtcrs,  and  Children 
of  a  third  Daughter :  ^uaerittdr,  If  thjr  two  Paughters  will 
only  fuccced,  and  exclude  the  Children  of  a  third  ?  Rath 
dtihtandi,  That  Rcprefentarion  is  in  order  to  the  (landing  of 
Families,  and  in  the  Cafe  of  Primogeniture;  whereas  in  jiiC' 
ceffione  materna  the  Intcreft  of  Families  is  not  confidcred ; 
feeing  the  Grandchildren  by  their  Mother  has  not  fo  much 
zs  caput  infamilia:  And  for  the  fame  Reafon,  moMlia,  becaufe 
they  are  not  the  Faundation  of  Families,  admit  no  Reprc- 
fentation.  Answer, -It  is  thopght,  by  our  Cuftom,  the 
Children  of  the  dcceafed  Daughter  will  fucceed  with  their 
materterae :  Et  mn  poteji  reddi  ratio  ormjum  quae  puyorihfs 
conjiituta  funt. 

If  th^  Children  of  the  deceafed  Daughter  do  fucceed : 
^aritur^  If  the  deccafecj  Daughter  h^s  left  Sons  and  Daught 
t^rs;  Whether  the  eldeft  Sou  of  the  faid  Children  will  (uct 
cccd  to  their  Grandfather  ?  Or,  If  all  the  Children  will  be 
Heirs  Portioocrs  as  to  their  Mother's  Part  ?  Seeing  for  ih^ 
fame  Reafon  that  their  Mother  and  Aunts  are.  Heirs-Por* 
tioncrs;  that  they  are  fims  farnUia ;  a  fortiori^  they  who 
are  not  in  famlia  at  all  ougnt  to  be  Heirs-Portioners.  An- 
swer, It  is  thought.  That  the  eldeft  Son  of  the  dcceafed 
Daughter  will  fucceed  as  Pleir-Foriioner  with  bis  Aunts:  Ad4 
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tftd  Law  (jotli  6\>our  tfot  onljr  f^auiilits  ai  io  f^VcfeH^atfon, 
afciV  they  arc  conftiiuCc;    but   likcwife  as  to  their  Cbnftitu- 
tion :   And  tfie  eldcft  Son,  albeii!  he   be  not  %n  foMlid  ma* 
ienta,  may  conftitute^  and  be  a  Head  of  t  Family  of  his  . 
own. 

'  S.  When  a  Man  leaves  two  Daughtei^s,  and  Gfanrfcbildrca 
by  a  third  deccalcd  ;  there  can  be  no  Doabt,  but  as  to  Heri- 
tage the  Children  of  the  third  will  reprcfent  thdr  Mother, 
and  come  in  for  hter  Part  wit!h  their  two  Aunts,  and  fo  bp 
Hcirs-Portioners  \Vith  them,  to  their  Gra"ndfather  i  which  is  a 
dear  SuCceffion  in  patcmls.  Arid'  farther,  if  the  Dauajhter 
d'eceafed  left  both  Sons  and  Daughters ;  her  cidcft  Sod  would 
come  by  Reprcfentation,  in  his  Mother's  Place:  For  id  Hfjfcri- 
cage,  our  La\\f  admits  Rcprefeniation ;  and  always  pfdfcrs 
Heirs  male  to  Feniales:  So  that  theie  Things  needed  Q6t  to 
have  been  doubted. 

The  tiext  tiik,  SucceiEo  in  Stirpes,  u  hui  a  Citation. 

De  Sue cef tone  in  fcudo  atnijfoy  et  quo  jure  cenfmda^ 
utrum  Hareditatis  an  Gouqi^dfim  ?  . 

"  iV.  /^UERITUR  de  feado  amiflb  et  r-evcrfd,'  quo 
*•  V^  joi'e  cenfendum  fit,  utrnm  h*ereditaiis  ati  con- 
***qu2cftus;  et  de  omnibus  commifli  fpecicbus  competit;  five 
'^  ob  alienationem,  five  difciamationem,  five  purprefturam 
*^  vel  baratriam,  aut  q^alemcunque  fdoniam,  aHudve  delidum, 
.  ^  feo'dura  apertum  dicatur  ?  Sed  quia  rccognirio  freqnentif- 
^  firaus  apud  nos  febdi  ex  commifio  vindicandi  modus  incre* 
«*  buir,  de  ea  ct  praxt  noftra  maxi^e  folenai,  ct  textui  ac- 
'''  commodatiori,  quaeftionem  agitabimus:  Decifiooem  ad 
•*  reliqua  commifla  indiftinfie  porrigendam  pi'atfati.  ^aritur^ 
**  igitur,  cum  fupcrior  feodum  per  rccognitionem  fibi  aflcfuit, 
"  u^rum  feudum  recognitum  poft  obit'um  ipfius,  ut  con- 
"  quacftus  afcendat?  an  vero,  ut  haereditascqm  fcudo  dbmi- 
^  tiantl  defcendat ;    pofito  feudum  domihans  haereditaijum 

**  J^titjiio  hac  in  fe  difficilis,  et  gra^lflirtias  coflfeqbentia* 
^'  fecum  trahens,  haud  sequali. tauten  diificultare  in  omnibus 
**  recognitionis  fpeciebus  laborar.  Qubd  ut  patefiat  iciendum 
*'  doas  apud  do&  iiivakiflerecoghitioois  ipccies,  ck  caufarum 
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**  diverdtacc  diverfas ;  onam,  ob  defe^um  ?a(IaIU,  alctram^ 
''  ob  deliftum.  Ex  poderiori  caafa,  feudum  ob  delidQin  et 
''  adtnifium  vaflalli  dicitur  proprie  commitd:  Ex  priori,  vaf- 
^*  falli  profapia,  quam  in  prima  fcudi  concci&one  dominas  ad 
^'  feudi  fucceHiQaem  afciverat ;  extinda,  feudum  diciiur  fioiri ; 
'^  ec  cum  ftcmmate  in  quo  refederat,  exfpirare.  St  cuim  ab 
'^  iuicio,  conceflum  eft  alicui  et  haeredibus  mafcolis  ex  ipfius 
''  corpore  progeoids,  vel  defceDdcDtibus  mafcuUs ;  vallallo 
**  mortuo,  nee  ullo  ex  defcendeDtibus  mafculis  fuperftite, 
'*  dominus  feudum  ab  hsrcdibos  calliae,  vel  per  tosffliQas 
^'  defcendeotibus,  revocac;  et  banc  feudi  revocacioiiem  Bal^ 
'*  fiirius  recognicionem  vocat,  et  ejus  praxin  prodidit,  in 
^'  trafiacU}  de  recognitionibus^  datam  i8  Decemb,  1506.  Regio 
'*  advocato  agenu  contra  Joannem  et  Margaritam  Aucbtrans 
^  bofedej,  Meratn  talUa^  alter  am  linece  Etiioc  zenus  re- 
^<  cogpuionik  etiam  in  feudis  Francis  locum  habet  \  £udo  bac 
^^  excaufa  revocato;  Etfi  dubicari  poteft,  utrum  in  perfona 
^*  domini  ad  quern  revercitur»  haereditatis  an  conquaeftus  nata- 
<^  ram  induat ;  Certum  eft,  eodem  jure  quo  feudum-  dominan* 
''.  cenferi:,  eaadem  natnram  ct  qualitatem  fortiri  refpeAu 
**  fucceflionis  \  et  omni  alio  refpedu,  qui  ex  diftraAione  cc 
'*  diviilone  propriorum,  fen  haereditatis  ct  conquaeftuum,  fe- 
^'  cundum  noftram  confuetudinem  pofTet  emergere.  Qp^n 
*'  etiam,  hoc  cafu  non  folum  dominium  diredum  dominium 
'*  udle  attrahit,  fed  pofTelQiio  civilis  pofleiRoDem  naturalcnk 
**  advocat;  adea  ut  dominus  dire&uB  pofleffionem  nadust 
*^  non  (ficatur  novam  adeptus,  fed  veterem  continnare  poiTef- 
**  fionem,  aflipulantibus  omnium  doAorum  fuffragiis;  in  L. 
**  clam  pojjidere,  S.  de  acquirenda  vel  andttenda  poffejjime* 
^^  Et  haec  feu£  cxdnAi  rcdintcgrado,  adeo  xquitate  et  ra^ 
^'  done  fubnidtur,  ut  fiat  in  eodem  qualiratum  ftatu  quibos 
''feudum  dominans  afficitur,  tam  quoad  ufumfruflum.  ff»  dc 
^*  ufufruHu ;  quam  hypothecam  £.  fi  fundus  in  principio  ff, 
^*  ^  J^igtfr'  Et  fervKuces  ex  fundo  domipante  debtcas,  idquc 
*^  Optimo  jure,  quia  accci&o  per  modum  uniopis  coiens,  eaiw 
'<  dem  prorfus  rem  conftituit,  et  res  cui  nidtur»  omnes  (uaa 


'*  ccflcrat,  cxrindo,  et  per  modum  merge  privadonis  annihi* 
*'  lato,  nihil  domino  cedit  aut  accjuiritur ;  fed  proprictas,  qusc, 
**  abfccdcnte  ufufrudu,  et  domino  udli  eatenus  fuerat  inucr- 
*'  lis ;  CO  perempto,  pura  ct  dcfaecata  emergit ;  Ideoque 
'**  dominium  uxile  nou  redit ;  (cd  in  perfona  proprietarii  quafi 
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^'  redcRvtntt  revivifcit^  et  domioas  nil  naocirdturv  fed  food 
^'  ante  habebac )  fed'  gravatum  jure  reali  inalium  deyoloto^ 
^^  CO  jure  evaoefcenie^  illibatoiny  et  quafi  pnrificatum  incijuc 
^<  obnoere:  Sicut  cum  Bniiur  emphiteuiis  vel  afusfrafiiny  vfll 
''  cum  xt%  revertitur  ad  mulierem,  foluto  matrimooio.  £•  m 
^  rebus.  C  de  jure  dot.  Cum  igiiur  nulla  hie  iit  acceffio  nee 
^*  cranfmiifio^  led  mera  privatio  et  extinAio^  nulla  poteft  efle 
''  acquiiitio.  Argumeota  quae  hanc  fencennam  enervare  vi* 
^^  dentur,  quia  10  alteram  recognuionis  fpecicm  opportuniui 
'<  ec  fortius  ftrin^  po0uDt,  folvere  fuperfedeo,  donee  eaa 
•^  abfolvero. 

"  Sbcunda  fpccies,  quae,  propric,  et  irtofOfAotcrmSic^  re* 
'^  cognitionis  nomine  ufu  noftro  indigicatUr^  prucedic,  cunt 
^<  vaUkllus  feodum  military,  vel  faltem  ejus  partem  medietate 
<<  majorem,  quomodocunque,  vel  fimpliciter>  vel  fob  pa&o  de* 
"  retr^-vendendo,  feu  reverfioue  vcndil,  domino  infcioec 
<'  inconfulto;  vel  faltem  ita  gravat  annuis  reddicibos,  aUifte 
*'  oneribusy  ui  major  pars  fruSuum  quocannis  erogetor  ec 
^<  exhauriator:  Quo  cafu  feudum  amittitur,  et  ad  domioum 
^'  revertitur,  aic  Te,xtuSt  et  mores  noftri  fuffragantur:  Sed 
'<  quo  jure»  utrum  hgereditaiis  an  cooquaeftus,  ambtgimr,  ec 
<'  adbuc  fub  judice  lis  eft.  Certe  majori  difficultate,  et  fortU 
**  oribus  argumentis  hie,  quam  in  fuperiori  fpccie  coofliAan* 
<*  dum  eft}  ibi  eoim,  feudo  naturaliter  finito  et  exiindo  fine 
<<  fafto  vaflalli,  nee  ulla  extrinfeca  caufa  imerveBiente,  nulla 
^'  erit  tranfmiffio  juris  extinct  et  elapfi ;  fed  virtute  direfit 
*'  dominii  uiilis  attraAi  vi,  naturalis  confolidacio*  Sed  in  hac 
'*  fpecie,  feudum  in  fe  perpecuum  de  fe  non  finitor,  fed  per 
'<  accidens,  ideoque  nova  videtur  acquifitio  in  poenam  iqgra* 
^'  titudinis)  et  iic  velmti  ex  caufa  lucrativa.  jujcta  L.  apui 
'*  Celfum.  $  AiHor,  ff.  dedoL  mat.  et  wet.  except.  Secundo% 
''Feudum  recognitum  hzreditas  videri  uon  poteft,  cum  non 
5'  tarn  per  vircualem  predeccflbrum  fucceflionem  cranfmittatot^ 
.*'  quam  per  emergen  rem  deMi  vailalli  occaiionem^  jure 
"  obvcntionis  lucraiivae  quae  omitti  )x>tefty  patrono  accedere 
''  videacur.  Adhaec,  cum  fubfeuda  in  eodem  fuppofito  cum 
''  feud^  dominant!  confluencia,  non  neceflario  cum  eo 
''  coalefcant ;  nee  in  confequentiam  coofolidationis  ec 
''  unionis^  eadem  jura  qualitatefque  participant;  quicquid 
**  enim  nonnuHi  fentianr,  ex  quiDufdam  legibus  male 
''  intelle^s,  confufioucm  et  confblidationem  aftruentes. 
••  L.  Uramus  ff.  de  fide  jujf.  L.  Papimanus  ff.  de  Jervi* 
"  tut.  urban,  praed,  clarioribus  Icgibus  refclluntur;  quibos 
''  cuilibet  remm  fuarum  moderatio  ct  arbitrium  pcrmittitun 
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^  S^  A*  r#  mftJaU  C.  mdnJat.  L  fim^  extiris.  O.  Jli^JitiaA  z 
^'^ttteptzc,  tt  tiTviali  prajdi  fruftra  oppcduilt.    Conftai  c- 
^rnita  futtcud^  ar  donrrino  fiapcrfori  cmpta,  in  eodrm   fgppo- 
^'fii6'Coire,"ntjrftsfmen  uuiri  ;  fed  id  cafii  divifionis  abr  anti- 
•**  ^a  hadfeditate  dlrcmpra,  adhacredes  conquadlus  traufirc  : 
•**  Id^u^r  i'piid  nos  obfcrvatur,  cc  in  GulHr.,  ubi  jns  confnctndi- 
^  naritrtA  dominitur,   expr^flc  ftncitum  eft.    TWthim  et  uU 
*'  timam  aT^nm^ntum,  quod  nftaxitoe  officere  viditftuf  nc  fcu- 
•^'  da*  i^ecognica-  hacrcdJtas  judicebrur^  ducitur  ab  itic<ymmodo: 
'^  Si  tnm  fe*uda  rccognita,  feudo  dominanti  rirttnc  tonfoH- 
**  dationis  at  hacreditas  accedunc^  fequitur  fcudi   do^n^inancis 
^  tfrteiatione  ef  i^itorporationc  donianio  ct  coronac  D.  iie- 
^  gis  fiida,  ct  {'libfcudo  aperro  ct  commiflb,  fuhfeudo  in- 
^*  quatti)  quod  ante   incorporationem  clocatum  fucrat,    poft 
"••^  «mm,  non  Kcdt,  nc,  ffcuta  diflblutione,   f^ropriet^icm   fe- 
*•  mcl  anncxam  alio  modo  q-aam  in  emphitciifin  dare.  (Conjtii. 
*^^^4>  Jacob.  S^xi.)  teudum  illiid  domanio  accrdfccr*;  ef  inrf» 
^  Koitabil^e^ficac  reliqiHim  domanioni  et  pacrimoniam  fifcale 
iw^ci  publicunii  non  tani  principis  quam  majcftatis  ct  cdronac ; 
k«*tie6  ttifi  praevia  diflblurione  polie  a  Rcge  (Sfpoai ;  quod 
«  abftirdum.    Ncc  cmni  fercmffiniis  noftris  RegibUs  dencgart 
4t  debet  HHertas  qua^n  fcudifiarum  cbryphci,  Andreas  Iftrnid, 
«r  txMatthaeus  de  offl'tdis^  omnibus  principibas  attflbtiant  in  £• 
tt  Ifnperktt.  ^praeUna  ducatus.  Tit.  55.  deprohib,  feud,  atietu  Ec 
"«  (8tf/ffdon)anii>e?appanagiorum  e^kgc  fundamental!  inalicr- 
jA"  ndbiliumi  acerrimi  aiTenores,  regibus  fuis  non  invidenr. 
:ic- Htt  ndn  ob(lantibus>  in  alteram  partem  non  folum  pr6- 
A'pieiKleOy  fed  pedibiB  eundura  cenfco  ;  eamque  ttioribiw  no^  , 
^^r.ftris)  juri  feuda4if  et  civili  magis  coni'entaneara ;   nee  tot 
iM*  caBdffue  inc^^mmodis  labofantetny  argument  n^uere,  dt 
A  cowtrarict  diluercy  oonabor. 

.'  ^.PRiMoigltnr,  fcuda  letogniia  moribus  noftris  irircTprO^ 
ftf  priafeu  haereditaria  numeranda  ex  eo  patet^  qoodjure  hae*- 
'«  rcditario  et  antiquo  a  praedeeeflbriHud  tranraiiffo  vincficatl ; 
««  9CK>d^ae  non  per  inodum  tranfmiffionis  fed  exrinAionis  et 
^nc^tionis  ad  dominum  devolntar  fint :  Qtiamvi^  enim^  ut 
«^  iff  priori  fpccicy  feodum  non  expirarit,  ct  per  fe  cttinftutn 
f^fic;  quia>  tafncnp  acccdente  vafTalli  culpa,  fcudom  vol  ipfo 
*<"  jure  vel  pracvia  fcntentia  corruit ;  idco  merito  dicitur  «'• 
«<»tit)gQi  et  irritari,  ut  emphyteufis  in  fc  pcrpctua,  ob  dcfidicrti 
«^  ec  eeflationem  empbyteotae  biennakm  annihihtur  et  e^tin- 
*<  ^itok*  jure  oanonico  ct  civili;  ct  jure  BoftrO  foriptb,  cofif- 
•<  ftitutione  34*6.  Jacobi  Sexti\' uhi  amrffio  et  irriia'^b'cmphy'- 
**  ccufeos  tcl  feudi  e&  jure  acquipoltorc  dicuntofv  irritati6 
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<'  tutem  et  .tranfmiffio  tz  diametro  advcrf^i^f or,  iUa  *  f^uD 
^^  pecitus  annihilac  ci  extinguix «  haec  jus  s(b  uqo  ^voca.&  ot 
<<  10  alium  traosfert;  cum  igi^uroil  fupcrfiti  quod  c^aofDUtd 
**'  vej  9jcqpjiri  poilet,  ncccijTc  eft  jus  doxniiuc4^in  Ic  txfi^rac;.  ot 
^  uuUo  obice  objedQ;  dominio  uiili^  quod  h^bebat  ^raflajiuti 
«'  cxun<^o,  doaiioiMm  utile  VI  quadam  alliciax  j  vel  vir^palU 
'^  ler  proprietati  et  dominio  direclo  inilcum  ct  quafi  lophum 
**  rcibfcuet :  Et  fic  nulla  ibmniari  poteft  ^cquuicip  n^p  do* 
^'  mioij  direfti  quod  doDxinus  aote  habcbati  uec  ucilis  q^iod 
*^  iocenc:  Ecdopiinium  uci)c  quod  doroini^s  incipit  habipra 
^*  Bon  Je  nov^  traoibiflum  acpcdit,  fed  ^ciquuin  per  ipfipo* 
'^  datioocm  fupprefluoi^  ea  reloluta^  euititur  ^t  fel'e  e^fisiici 
''  atquc  hoc  moribus  ooftrh  ua  jieiit  argum^Dpo  eft>  quod 
'^  cum  feud^Q^  i^cdU  ad  domim^ii),  non  cxxuk  oacre  qqod  Id 
*'  tFaoOniiEQne  fit,  revertiti^r,  fed  iiniDiu?e  et  libf rum  ^pm 
'^  ante  prim  am  ioteodationeQi :  Adep  utuoD  folMin  alie^acio' 
*^  nes  ct  iiivcfliturae  quae  iuiiio  validae,  ujtpote  citra  fqi^di* 
**  ccatem  fadae  coafiiteraDl,  recogmcione  rubfecutacorruaDf, 
'^  fed  etiam  rubiDfeodationis  ct  emphyteutes  quamvis  ab  ioitie 
'*  re6lexu>nilitutae]^  ex  poft  f^o  iubvertantpr,  et  recogni- 
'^  rioni  fubjac^DC :  Seoisquacp  in  Gallia  ubi  feuda  dooiipo  a-* 
**  perta  oucribus  ^  v^allp  i^pofitis  obpoxia  Aioi^,  C4ft« 
*'  MolinaiO. 

**  Atque  banc  ient^ntiam  juri  fcudali  maximc  efle  cgn* 
'*  fcntaucaoiy  facile  liquebit^  p^erpeufa  patura  fejudi :  f*cudum 
'*  nonnuUi  definiunt  dotpiuium  utile  ;  fed  meliores  jurifcea*^ 
''  fultiy  exploia  domiuii  diftin^lioncy  qux  upo  juris  fed  magi- 
<'  ftroruQi  eft,  nullum  utile .  dominium  admittunt;  fed  feu« 
*^  dum.  ufumfruclum  et  jusuteudi  fruendi  cffe  vqIuhi  Cujae. 
**  lib.  I.  de  fcudis.  P^an  (ilf.  i.  annivn/.  difp.  Egupuiriki 
*'  BarOf  lib.  4.  de  Beneficiis.  Joannes  Bonhok,  in  difp.  i$Jura 
<«  Emph)teutUo,  £t  itextu  feudali  cxprelto  niiuntur,  qui  deii« 
^'  nit  feudum  hencficii  ufumfrufflum,  /i^.  3.  //'/.  i.  dsfeud.  ct 
**  prime  qiiiidem  precarium»  vel  auuuum,  vel  ad  fummui^i^.vi- 
'^  taic^],  lib,  |.  tiu  I.  pollea,  ^fu  glifccnte  pereauem,  /i^. 
<*  3.  initio,  Scquu^r  igitpr  ex  jure  feudali,  feudum,  ut  oro* 
*^  Bern  ufumfru<^um,  femel  amiJIum  et  percmptum,  npn  piQiG) 
^^  acqmri  vel  traufmicti :  fed  cum  proprietate  confolidari  % 
«'  vel  coQciunius  loquendo,  diceDdum  ufumfrudum  cau* 
"  falem^  qucra  dominus  habct  ,cx  caufa  rci  ct  jure  domioii. 
'*  L,  ft  cum  argentum.  §  penult,  de  exceftionibus  rei  judicata  z 
*'  Et  quafi  doraiiiii  partjcm  <t.  4.  ff,  de  UJufru^ui  et  qui  m^ 
*'  fufruftu  formali  (ut  loquuutur  dpAorcs)  impcdiebaiur  quo 
*'  minus  fe  o:jiererp(i  co  rcpa^ulo  per   Icntentiam  declara« 

"  toriam 
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^^  coriam  et  prhritivam,  fecundttm  domioum  latam,  fobftraftot 
^*  emicare  ^uaii  et  emergere.  SecunA,  cum  quis  rem  ob 
**  caufam  aliquam  datam  caufa  non  leruta,  recoperat  coadic- 
**  done  caufa  dati  ex  jure  civili,  connocat  rem  co  mode  re- 
<^  ceptam  cum  omni  caufa  et  omnibus  fruAibus  reddire,  quafi 
**  Dunquam  data  fuerit.  £..  fvi  Ji  dihgn,  f  Fundus  ff.  de  csn^ 
<^  duOUm  caufmdata  ca^ifa  nmftcuta  .*  £t  confequenter,  ft  quis 
'^  fundum  baereditarium  dotis  nomine  dedent»  et.  nnptiis  non 
^  fecutis  poftea  condixerit ;  pod  condidionem,  baereditariuia 
''  efle  nemo  eft  qui  difBteatar.  Pari  ratione,  fi  feudum  hz* 
^  reditarium  aliquis  in  feudum  dederit,  fidclitate  quam  ftipti^ 
'<  latus  fuerat  in  perpetuam,  vel  nunquam  fecuta  vel  temera* 
'<  ta  \  poftea  recuperarit  condiAione  caufa  dati  quae  adver- 
'^  fus  vaflallum  infidelem  jure  feudali  intentatur,  tlu  ao.  Wf.  i. 
*^  de  ftuHs  non  dicitur  de  novo  ac^uififTe,  fed  cum  priftino 
'<  jure  et  caufa  recuperafle ;  quod  (i  in  perfona  primi  conce« 
*'  dentis  feudum  apertum  non  cenfetur  conquaeftus,  nulla  eft 
^'  ratio  diverfitatis  in  perfona  hacredis,  aut  aiicujus  defccndeo* 

'^  TirtiQ  kc9y  Decifionem  banc  a  jure  civili  et  ratione  non 
'^  alienam  efle,  abunde  demonftrant  triu  ilia  axiomata  et 
**  brocardica  \  nemiium  fihi  firvire^  ^ut  in  ft  agin  p^ffi^  L, 
'*  Si  quis  aedcs.  fF.  de  fervit.  praed.  urban*  Ohligationem  fer 
**  tm^ufuHim  ixtingui  et  txinamri.  L.Uraniu8  fF.  de  fidejuflon. 
*^  £t  maxims  philofophicae ;  ex  nlatis  uMjuUate^  tollt  abe^ 
*^  rum ;  ety  idem  agins  it  patiim  in  nrum  natura  concipi  mn 
'^  P^JT*^  ^^  confcquenter  euudem  dominum  et  vaflTallum  efle, 
'^  abfurdum  videri :  £t  proinde  feuda  neceflario  confolidari« 
^^  Practerea,  quamvis  omnium  dofiorum  calculo,  jus  feudale 
**  jure  civili  pofterius,  coquc  plcrifque  in  locisexolcfcentt, quafi 
<'  pofthumum  fit.  Certum  lamen  eft,  in  jure  civili  nonnullas 
**  quafi  umbras,  et  fcudorum  fimulacra  rcpcriri ;  a  quibus  ad 
•'  feuda  non  incpie  ducicur  confcqucntia ;  et  ut  omittam  pi*ae» 
«•  dia  ftipendiaria  ncc  mancipi ;  de  qujbus  mcntio  fit  in  $  per 
**  traditioncm  v.  Inftu.  de  rcrum  divifione ;  et  militias,  in 
•'  L.  omni  modo.  C.  di  imffidofo  teflantentox  clicntelas,  dc 
**  quibus  paiEm  toto  jure  :  Et  jus  frtuf^mxcy  leu  libellariuin, 
*'  cujus  meminit  jus  ncvella  fipiima^  Jus  emphytcuticuro^ 
'<  omnium  judiciojuri  feudal!  maxime  affine  eft,  et  hoc  ad 
<*  ejus  cxemplum,  et  idcam  conditum  vidctur,  dominio  utili 
a  feu  ufufruciu  in  perpetuum  elocato  et  condiiione  fervitii, 
•*  et  M<r^txTiic«r  feu  pracftationum  pro  racliorationc  ei  canone 
'<  cmphytcutico  fubjefta  ;  et  in  cafu  inofficiofae  alicnationisj, 
*<  vel  contumacis  ccflationis  fcudi  privaiionc  irrogata,    Undc 
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<'  frequentiflima  ultro  cicroque  argon^nutio  fit,  ;.€t  quod  in 
**  QDO  ftatuitar,  ad  altcrum  a"*doaoribus  prodtjcitur,  Difi 
''  cxpreiTe  contrariun^.ftatuatur.  ConcIudendujDi  igitur,  feu* 
«<  da  aperta  cxcingui  cc  confolidaru  ficut  cmphyccufes,  de 
^'  quibus  Duuquam  dubltacum  e(^  a  juris  ipterpretibm ;  pae^ 
''  ierdm  cam  verba  jaris  omnia  negativa  ec  privadva  fiDl> 
*'  nuUamque  tranfoiiffionj:m,  aut  ex  parte  domini  acquUitio- 
*'  Dcm  ini portent.  £.  2.  C.  dejurt  Emphyt. 

*^  Atque  his  argumenrisi  feuda  commiflfa  feudi  principalis 
'' jure  ceuferi  evincitur  iis,  incommoda:qQae  contrariam  kn*' 
**  tcntiam  gravant,  quail  in  fubfidiis  fabtexcrc  non  crix  alic- 
^'  nura:  Inter  muUa)  alia  haec  eminent^  i.  Quod  pofita  fub- 
'*  fcuda  recognita  conqucftus  efle^  fequitur  pendente  fundi 
'^  doihinanris  ufufrudu  aperta  ufufru&uario  ^cquiri ;  uc  omnes 
'^  rei  truAilis  obventiones,  idque  aon  folum  quoad  ufumfruApm 
'^  fed  etiain  quoad  proprictateniy  per  L.  u/ufru£Iu  Ugat.  f.  i.ff^ 
'*  diufufru£iu.  2.  Indiden)  ftquitur,  feudo  dominante  fub  paAo 
''  de  retrovendendo  feu  reverfione  ali(i;nato,  et  poftea  ex  lege 
''  padi  redempto,  fubfeuda  medio  tempore  recognita  jiant, 
*'  xcliqua  commoda  et  fru^us  emptori  non  eripi  ^  fed  utcun* 
'^  que  arapla  et  opima  latifundia  cum  pretio  refufo  penes  eum 
**  remanere,  denique  venditorem  fundi  dominafitis^  quamvis 
*^  ipfum  cum  omnibus  viribus  et  pertinentiis  alienet,  fubfeu* 
dum  ante  alienationem  commiiQrumy  domino  feu  emp]tp/e 
invito,  pofle  reco^nofcere ;  nee  jus  commifli,  ut  revium, 
'*  et  alia  ante  venditionem  ceOa  et  venditori  adquifita^ad  emp. 
*' lorem  pertinere:  Quae  confequenciae  quam  pum  ratipnc 
^'  et  praxi  noftra  congruant>  judicandum  relinquo. 

'^  Hactenus  fententiam,  quae  tarn  in  jure  quam  praxi 
"  noftra  potior  videiur^  utcunque  probavimus ;  fuperfunt.  ar- 
gumenta,  quae  fupra  in  contrarium  propofuimus,  quorum 
iblutionem,  licet  ex  praedi^lis  facile  eliciatur,  paucis  per^ 
*^  fequemur.  Primum  et  fecundnm  facile  concidunt»  ficut  enim 
''  non  refert,  quommodo  aut  qua  occafione  ufufrudus  finiatur^ 
'^  five  per  fe,  morte  ufufruAuarii  naturali  vel  civili ;  maximfi 
'*  et  media  capitis  diminutionibus,  an  per  accidens,  ceilione 
et  proprietatis  (ronfolidatione,  inji.  dt  ufufruSu  :  Sed  quo« 
modocunquefinitus  ad  proprictatem  revertitur :  Ita  fcudum, 
''  jure  vaflalli  qupmodocunque  extindto,  five  naturaliter  uc 
'^  in  priori  recognicionis  fpecie ;  five  ex  commiilb;  ad  domi9 
^^  num  rpdit,  et  primaevam  fqam  naturam  recuperat;  nee 
**  obftat  pofterior  pars  fecundi  ar{;umentiy  quae  confolidatiof 
**  nem  fim()orum  dominantis  et  iubaherni  in  cafu  concurfus 
^'  in  eodem  fuppofito  non  neceljariam  efTe  concludit ;  qui;^ 
<'  vera  efl  tai);ua}  in  cafu  tranfmiffionis  quae  fit  jurp  cxtranco 
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**  ct  hctcrogcnco,  ex  titulo  cmptionis,  Icgati  vcl  facceffionis, 
^'  fi  dominus  hacres  fit  valTalU;  quo  cafu  feudnm  traofmitii- 
<'  cur  cum  oncrc  a  vaflallo  impofico.  Cum  enim  feudum  fit  jos 
'^*  tranfmiflibile,  quin  dominus  haeredibus  iuis,    qui  forte  a. 
**  iucceiEonc  teudi  dotninantis,  uUia  aut  alia  provifione  ar- 
''  ccntur,  confulcrc  potcft  fcudo  acqoifito,  ct  atra  coniblidai- 
tiooem  ad  ipfos  cranrmittendOy  dubiuro  iK>n    potcft.      At- 
que  hacc  in  fcudo  ct  emphyteufi  qui  funt  ui'ufruAus  pcrpecui 
reccpta  funt,  contra  juris  diipomioDcm  dc  temporal!  ofa- 
"  fruflu,  qui  nee  cedi  nee  tranmitti  potcft.    Z,.  fi  ufutfruBus 
'*  ff.  di  jure  thtinm,  ct  infl.  de  ufufruSu:  Quae  tamen  illaefa 
**  ct  illabcfada  manct  in  cafu  cxtinftionis  ct  commiflionis,  qui 
*'  neceflario  confolidationcm,  ct    in  priftinum  ftatum  fine 
•*  onere  redintcgraiionem  implicat.    Ad  poftrcmum  refpoa- 
"  detur,  cum  tubfcudorum  confolidatio  luculcntcr  demon- 
'*  ftrata  fit;    et  fubfeuda  dominio  feu  proprietati  anncxa 
''  confolidata,  ipfius  naturam  ct  qualitates,  ct  in  alienabilita- 
*'  tern  aflbmcre,  et  do<5torum  qui  contrarium  tenent,  auihori- 
'*  tatem,  quia  rationc  non  fulcitur,  authenticam  non  effc.    Et 
**  haec  eft  juris  civilis  difpofuio,  juxta  L.  inter  f$ceniM  ff.  ie 
*'  paClo  dotalL    Scd  praxis,  quae  plcrumquc  a  jure  rccedit, 
*'  et  hie  ct  in  Gallia  advcrfatur;  et  rex  fubfeuda  eiiara  do- 
*'  manio  anricxo  fubaltcrnata,  alienarc  potcft;  nee  requiritur 
*'  diflblutio.     Ratio  praxcos  hujus  dfT^Yo/uM  hacc  obtcnditor, 
'*  quod  cum  annexatio  fit  ftrifti  juris,  ct  odiofa,  utpote  quae 
*'  abfolutam,  ct  ut  leges   ipfae  loquuntur,    Icgibus  folutam 
*'  principalis  potcftatis  plcnitudiocm  coarftat,  nuUtm  cxtcnfi* 
'<  oncm  pacitur;  idcoquc;  ea  tantum  qux  exprcfic  annexa 
*'  funt,  domanii  annexi  jure  cenfcntur;  non  autem  obvcntio- 
*'  ncs,  et  quantum v/s  haereditariae  acccffiones.    In  Gallia  certc 
'«  luculentcr  Careli  novi  conftitutio  definit,  nil  domanio  an- 
"  ncxo  comprchcndi,  nifi  quod  cxprefle  ct  diferte  confecra- 
*«  turn,  et  coronae  incorporatum  eft,  vcl  fahem  per  decern  an- 
<*  nos  ab  iis  qui  a  raiionibus  regiis  funt  domanio  annexe  ac- 
<*  cenfitum  eft  :  Difpar  tamen  ratio  eft  in  Gallia^  et  apud  nos  ; 
««  ibi  enim  feuda  a  gcnuina  fcudorum  puritate  difcivcrunt,  ct 
"  tantum  non  a^laudiorura  et  patrimonalium  jure  cenfcntur, 
«•  ct  proinde  ad  dominum  cum  oncrc  commiffa  revenuntur. 
«*  Apud  nos  vcro  tantum  abcft,  ut  ftiifta  ilia  fcudalitatis  ty- 
•*  rannis,  qua  rci  fuse  difpofitionem  annihilct,  cmolliatur,  ut 
**  coniraintendatur;  adeo  ut  vaffallus,  domino  inconfulto,  ne 
•*  finium  regundorum  experiri  polFct,  nedum  dc  fcudo  iranfi- 
'*  gcrcj  quod  tamen  jure  feudali  licet,  7i>.  22.  lib,  4.  de  feu^ 
**  ^/j.    Kt  feudum  refciffura  proditur,  ob  detcrioratioocm  ct 
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•*  fylraroni  ftraffem ;  cujus  praxin  refcrt  dodMn  Cragiu$  in- 
**,  tcr  Davidsm  ^otur  dc  Bjj/he^  et  Joannem  Crighton  dc  Enrterm 
*^  n^hie.  Concludo,  fcuda  fubalterna  ab  andqui  feu  haercdica- 
'^  nifeudi  domino  recognica,  haerediiaci,  oon  coDqueftibusac* 
**  ccDlcri^  cc  feudo  domiaauti  confolidari. 

5.  The  Sum  of  this  Latin  Excrcifc  fccms  to  be,  That  a 
F£U  returning  to  the  Superior  by  Recognition,  is  reckoned,  ip 
his  Perfon,  as  Heritage^  and  not  as  Conquefl :  Conquejlus  enim^ 
pr^prii  et  vi  vocis,  efi  ix  novo  tituU  onerofi  :  Et  etiam,  turn  latius 
otccipitur^  ej}  ex  nova  caufa  ;  quod^  recognitioni^  qua  fundatur  in 
jure  domini  fuperiorisj  mn  convent t. 

SucceJ/or  Titulo  lucrativo. 

^.  T  F  the  Heir  t>f  a  Suceejor  thulo  lucraitvo,  be  liable  as 
X  himfcif,  to  the  whole  Debt  contradcd  before,  though 
exceeding  the  Value  of  the  Eftace  difponed  i  Ratio  dMtandi, 
The  Title  of  Succeflbr  is  a  penal  and  paffive  Title:  And 
f<ena  mn  tranfit  in  haredem,  2do,  The  Heir  of  an  Intro- 
mitter  was  found  only  liable  in  quantum,  the  Intromittcr  was 
locupletiorj  in  the  Cafe  of  ^    in  Lauder.    And  on  the 

other  part,  a  Succejfor  tiiulo  pradi^o,  is  h^eres  per  praceptio* 
fiem,  et  hceres  quafi  contrahit.*  .  So  that  he  is  not  liable  ex  <fe- 
/ftJo,  but  ex  quafi  cdntroAu.  2do,  The  Intromittcr  is  liable 
ex  culpa :  For  a  Stranger  may  be  Intromitter :  Et  culpa  eft 
imndfcere  fe  rei  ad  fe  tion  peitijienti* 

S.  The  Heir  of  a  Succejfor  titulo  lucrativo^  will  be  liable, 
as  himfelf,  to  the  whole  Debt,  though  exceeding  the  Value 
of  the  Eftate  difponed ;  for  this  paffive  Title  of  SucceJJbr 
titulo  btcrativo  is  not  penal,  but  praceptio  haeredttatis :  And 
fo  the  Succeffor,  pro  harede  habendus,  ut  ille  qui  proharede, 
intromittendo  gerit.  And  in  this  he  differs  from  a  virions  In- 
tromitter, who  is  made  liable  to  Debts  only  by  way  of  Penal- 
ty:  And  therefore  the  Heir  of  this  Intromitter,  Ihould  noc 
be  farther  liable,  mfi  in  quantum  ad  eum pervemt. 

M  If  a  Dcfundl  fhould  rcfign  Lands  formerly  tailzied,  and 
infcft  his  only  Daughter  in  Fccj  Will  fhe  be  liable  as  Suc^ 
cejjor  titulo  lucrativo?  Vide  Intromitter^  quaejitonei  i.  et  2.  in 
Utera  h 
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5.  Ir  a  Man  ihould  reCga  Lands  formerly  mlnci^  ^md 
infcft  his  only  Daughter  in  Fee ;  What  Doubt  can  there  be 
but  (he  would  he  Iial>lc  as  Succeffor  titulo  lucratho:  Since^ 
upon  the  Breach  of  the  Tailzie^  ihc  would  be  liable  as  Heir 
whatfoevcr  i 

•  N.  Ip  a  Man  (hould  infcft  in  Fee  his  apparent  Heir  of 
Tailzie,  having  a  Daughter  who  fucccedcth  to  him  in  his  o- 
thcr  Eftate :  Will  the  Heir-male  be  liable  as  Succeffor  titulo 
lucrattvo  / 

^uaritur,  If  an  Heir-malc  being  to  fuccecd  by  a  Ri^c 
of  Tailzie,  getting  a  Right  of  a  I^rt  of  the  laid  Lands,  will 
be  Succeffor  titulo  Uicrativ$f  Ratio  duHtmtdi^  The  Heir-male 
is  not  proprie  hceres^  being  only  a  collateral ;  and  there  beiog^ 
an  Heir  of  Line. 

A  When  a  Man  has  a  Daughter  fucceeding  to  him  in 
his  other  £(lat'e,  and  idfefts  his  apparent  Heir  of  Tailzie  iu 
his  tailzied  Eftate;  it  may  be  thought.  That  this  Heir  of 
Tailzie,  fo  infeft,.  (hould  be  liable  as  Succeffor  titulo  lucrarivo, 
in  Juo  ordine,  gma  pracijpit;  and  that^  after  difcuffing  the 
Heir  of  Line.  But  on  the  other  hand ;  fiuce  there  is  an  Heir 
of  Line  fucceeding  in  Univerfum  jusj  to  which  the  Heir  of 
Tailzie  was  not  alioajdn  fuccejjfurus ;  he  (hould  only  be  liable 
as  a  ^atuitous  Succeubr  in  re  ionata^  ai)d  in  fo  far  as  the  Dif- 
poGtiOB  to  him  may  be  to  the  Defraud  of  Creditors.  And 
thus,  an  Heir^male  being  to  fucceed  by  virtue  of  a  Tailzie ; 
but  getting  only  by  Difpofition  before  hiand  a  Part  of  the 
tailzied  Lands,  will  not  be  liable  as  a  Succeffor  titulo  lucra* 
tivo,  where  there  is  an  Heir  of  Line. 

N.  If  an  apparent  Heir  get  a  Right  only  of  a  Liferent  of 
I^ands,  whereunto  he  was  to  fucceed:  Will  he  be  liable  as 
Succejffbr  titulo  lucrattvo  ? 

S.  The  apparent  Heir  fliould  not  be  liable,  in  this  Cafe,  as 
Succeffor  titulo  bicrativo,  quia  nan  pradpit  hareMtatem^  jei 
tantum  accipit  jure  temporaU.  And  yet,  if  he  lhoald;^irri/w^ 
nwiimam  partem,  much  Icfs'  than  this  jus  temporale,  he  would 
be  liable. 

-  N.  A  Perfon  being  liable  to  Creditors,  and  then  having  put 
his  apparent  Heir  in  Fee  of  his  Eftate ;  and  thereafter  being 
forfeited :   J^aritur,  If  after  bis  Dcceafe  his  apparent  Heir 

will 
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will  be  liable  ittulo  hicra^o  f   Rflio  dathan£,  A  Perfon  for- 
feited nnulbij,  and  cannot  be  reprefenticd* 

S.  This  apparent  Heir  will  not  be  liable  as  Socceflbr  to 
the  t'erfon  forfeited,  tittUo  lucratroo  after  his  deceafe ;  becaufc, 
a  Pcrfon  forfeited  can  have  no  Heir,  or  any  to  reprefcnt  him 
as  fnch ;  but  his  apparent  Heir  will  be  liable  in  quamutn  ad 
turn  pervemt. 

N.  A  Tutor  or  Fa^Sior  having  accepted  the  Office  and  Ad- 
miniilrarion ;  aAd  thereafter  having  put  his  Son  in  the  Fee 
of  his  Eftate,  before  he  can  be  charged  with  any  Malverfa- 
tioQ :  ^oritur y  If  his  Son  will  be  liable  iituh  kcnOivo,  for 
any  Maiverfation  after  hist^ee  }  Answer,  It  is  thought  he 
will  be  liable;  feeiqg  the  Accepting  the  Office  and  Obligement 
eX  quafi  cwaraHu,  is  before  the  Fee. 

S.  The  Author  fays  well,  That  though  a  Tutor  or  Fador 
have  put  his  Son  in  the  Fee  of  his  Eftate,  before  be  be 
Chargeable  with  any  Maiverfation ;  yet  his  Son  will  be  liable 
titulo  lucraiivOf  for  the  Father's  After-nialverfation ;  becaufe, 
the  Obligement  thereof  flows  from  the  Accepting  of  the 
Office;  which  was  anterior  10  tbcDifponing  of  the  Fee.  ^ 

N.  A  Father  having  given  his  Daughter  an  Eftate  in  Land 
(or  othcrwife)  in  Tocher  to  her  Huiband,  and  referving  his 
own  Liferent,  would  Ihe  be  thought  to  be  Succtjfir  titulo  hi* 
crativoy  if  (he  be  his  apparent  Heir  ?  Ratio  dubitandif  It 
is  given  to  the  Hufband  and  not  titulo  lucrativo\  in  refped 
the  Huiband  has  Right  by  a  ContraA,  and  in  Contemplation 
of  omra  matrimonii  and  tiie  Jointure  he  gives  his  Wife, 

If  at  lead  tbe  Tocher  in  fo  far  as  it  is  immoJica,  may  be 
queftioned  and  retrenched  in  favours  of  Creditors? 

S.  The  Daughter  in  this  Cafe^  though  alfo  apparent  Heir, 
will  not  be  judged  Sucajfor  titulo  lucrative  .•  For  the  Marri^ 
age  is  an  onerous  Caufe^  and  the  Tocher  is  the  Hufband's :  And 
though  this  Tocher  may  be  inmodica  ;  yet  it  cannotbe  que- 
ftioned by  the  Father's  Creditors,  iincc  it  is  difponed  for  an 
onerous  Caufcy  both  to  the  Daughter  and  her  Hufband;  uq- 
Icfs  defigned  Fraud  could  be  clearly  qualified,  with  the  Hu« 
fband's  Participation ;  which  might  be  jnftly  fufpcfted,  if,  of 
a  Man's  haill  Lands  and  Eftate.  For,  albeit  a  Tocher  appear 
by  the  ContraS  of  Marriage  to  be  given  to  the  Hufband ;  yet* 

fiifiofn 


\ 


J.06        Doubts  and  ^ejlions  in  Law^ 

fiifiowjurhy  it  may  be  fuppofcd  to  be  firft  given  to  the  Wife, 
and  then  to  the  Hufband ;  and  thus,  quarreliable  if  itmrndUop 
as  intir  conjunSas. 

tf.  A  Merchant  in    ESnburgb  having    married   a  third 
Wife  »  and  by  Contraft  of  Marriage  being  obliged  to  emploj 
twenty  two  thoufand  Mcrks  upon  a  Right  of  Lands,  or  Ah- 
nualrent,  to  himfelf  and  his  Spoufe  in  Liferent  ai^d  Conjonfi- 
fce,  and  to  the  Heirs  of  the  Marriage  ;  which  failzicing,   to 
his  Heirs  and  Affignies :  ^atritur  If  the  cldcft  Son  and  his 
Forcfaids  willbehable  to  all  precedent  Debts,  as  Succeffirtiiuk 
lucrativo?  Ratio  duUtandi^  That  he  was  only  a  Son  of  a  third 
Marriage  ;  and  his  Father  had  Sons  of  a  former  Marriage. 
Answer,  It  is  thought  he  will,  notwithftanding,  reprelent 
his  Father  ;  in  refpcft  the  faid  Right  is  for  Implement  of  the 
faid  Contraft,  as  faid  is:  And  if  the  faid  Sum  had   been  cm- 
ployed,  conform  to  the  Contract,  he  would  have  rcprcfcntcd 
his  Father  :  And  by  the  faid  Right  he  rcprcfents  him  ferfm^ 
€ipthnim :  And  that  he  would  be  \hh\e/uo  ordhnj  as  Heir  of 
the  Marriage,  the  Heir  of  Line  being  difcullcd. 
'  Qmeritur^  In  the  ca(e  aforefaid,  if  the   faid  Son  of  the. 
third  Marriage  will  be  liable  to   Debts  contraftcd   after  hia 
Right  by  his  Father  ?  Seeing  his  Father  is  obliged.  That  he 
Ihould  fucqeed  him  in  the  Right  of  the  faid  Sum.    And  the 
Creditors  ought  not  to  be  in  worfc  Cafe,  than  if  the  faid  Sum 
had  been  employed  :  hviA  fucceffhres  Htuh  lucrative  arc  not  li- 
able  to  pofterior  Debts,  when  the  Right  granted  to  them  is  me^ 
ra  donatio:  So  that  their  Father  was  not  obliged  that  they  Ihould 
fucceed:  And  the  Father  was  a  Merchant,  and  continued  his 
Trade  thereafter,  and  became  Bankrupt.  Vid.  Hetrsi  qiutjt. 
3.  inliteraH. 

S.  Tho' this  cldeft  Son  of  the  third  Marriage,  if  h«  ha* 
fucceeded  by  virtue  of  the  Contraft,  would  have  been  liable  a* 
Heir  of  Provifion,  infuo  ordint ;  yet,  fince  he  was  not  for 
Che  Time  alioauin  fuccefurus,  it  may  be  juRly  doubted, 
if  it  (hould  infer  the  paffive  Title :  For,  fuppofc  a  Man 
fbould  difpone  to  his  Brother,  Lands  tailzied  to  him, 
that  is,  to  the  Brother,  as  Subftitute  to  the  Heirs- 
male  of^»/Marriagc  which  have  failed,  when  the  Dilponcr 
hath,  at  the  fame  Time,  a  Son  of  another  Marriage  to  foe- 
ceed  ;  yet  this  Difpodtion  would  not  make  the  Brother  /^rj^r 
■  liable,  hcczwk  not  alioquin  fMcceffurus,  albeit  apparent  Heir, 
as  faid  is.  « 
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'r 

-  It  is  alfo  thought,  That  this  Son  of  the  third  Marriage 

-  cannot  be  liable  for  Debts  contraSed  by  the  Father  after 
the  Difpofition  made  to  him  :  For,  though  thfc  Father  was 
before  obliged  to  make  the  Provifion  ;  yet,  that  cannot  have 

•  the  fame  Force  as  if  the  Proviiion  had  not  been  made,    but 

!  he  had  fuccecdcd  in  the  Terms   thereof;  becaufe,    the  Pro- 

viAon  being  made,  the  common  Rule  muft  ho(d  to  make  him 

'  only  liable  to  anterior  Debts.    But,  if  the  Provifion  had  not 

'  been  made,  but  he  had  fuccccded  in  the  Terms  of  the  Con- 

'  trafl  ;  then  he  had  been  Heir  of  Provifion,  as  faid  is.    And 

f  the  Author's  Iniinuation,    that  futceffires  titulo  lucrative  are 

'  not  liable  to  pofterior  Debts,  becaule  the  Right  granted  to 

him  is  mera  donatio  ;  doth  not  hold,  either  in   Reafon,  or  de 

'  faffo:  For,  fuppofc  a  Man  were  obliged  to  infeft  hirafclf  and 

the  Heirs  of  the  iirft  Marriage,  and   then  fhould  infeft  the 

Son  procreate  of  that  Marriage  ;  yet  this  Son  will  be  only 

liable,  as  Succejfor  titulo  iucrativo,   for  anterior  Debts,   tho* 

this  Difpofition  be  not  rmra  donatio.      But  ftill,  in  all  thofe 

Cafes,  fr^xi^  in  prejudice  of  Creditors,  is  to  be  expcUedl 

N.  If  a  Gentleman  by  his  Son's  Contraft  of  Marriage  dif- 
pone  his  Eftate  to  him,  will  he  be  liable  to  all  the  Debts,  or 
only  efFeiring  to  the  Value  of  the  Right  ? 

« 

S.  The  Son  \vill  be   held  as  Succe^or  titulo  lucratwo,   as  to 

all  prior  Debts :  For,  he  hath  nothing  to  plead  in  this  Cafe, 

fave  the  Value  of  the  Tocher  received  by  the  Father;   which 

'  falls,  ordinarily,  much  fliort  of  the  Value  of  tjic  Eftatc  difpoi^ 

ned. 

N.  An  Uncle  having  difponcd  to  his  Nephew  his  Lands  or 
others,  being  for  the  Time  his  apparent  Heir  5  and  having 
died  without  Children  :  ^aeritur,  Whether  he  be  liable  as 
Succejfor  titulo  lucrative  ?  Ratio  dubitandi^  He  was  only  pre- 
fumpcive  Heir :  And  the  Uncle  might  had  Children  if  he  had 
married  again.  And  upon  the  Reafon  forefaid.  If  the  Lands 
had  holden  Ward,  they  would  have  recognifed. 

S.  Seeing  the  Ntphewwas  for  the  Time,  only  prefump** 
live  Heir,  and  not  properly  alio<juifi  fiicceffurus  ;hc  will  not  oe 
Ihhlc  2sfucceffbr  titulo  lua-ativo.  And,  as  the  Author  fays, 
this  Difpofition,  if  the  Lands  held  Ward,  might  have  been 
a  Ground  of  Recognition. 

N.  An 
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N.  An  apparent  Heir  being  iafefc  io  Liferent  in  Lands  to 
which  he  might  have  Tucceeded :  ^aeritur^  ^Whether  he  will 
hcfuuejor  tituk  lucrativoy  efpecially,  if  the  Liferenc  be  fet- 
tled upon  hioii  and  the  Fee  upon  lus  eldeft  Soni 

S.  This  Cafe  differs  from  that  above,  vbere  a  Liferent 
was' only  difponed  to  the  apparent  Heir.  But  fince  here 
the  Liferent  is  difponed  to  the  Son,  ^hd  the  Fee  to  bis^  Sea, 
the  Difponer's  Grandchild  ;  it  appears  to  be  a  praeceptio  bae^ 
rtditatis^  both  in  the  Father  and  Spn,  Co  make,  them  liable, 
as  S^dcciffim  tituU  lucratm. 

Singular  Succejfors. 

N.  ^aer.l?  the  Afl  of  Parliament  ancnt  Rcgiftration  of 
^  Safines  as  to  fin2;ular  Succeflbrs/  (hould  only  be 
nnderflood  fuch  as  have  acqmred  Right  from  the  commoa 
Author;  and  not  Comprifcrs,  andfucn  as  fuc^ieed  upon  ac- 
count of  Forfeiture? 

S.  It  is  thought,  That  both  Comprifcrs  and  Oonatars  would 
be  judged  lingular  Succcflbrs,  in  the  Terms  of  the  faid  AA ; 
becaule,  the  Regiftration  is  thereby  difpenfed  with  as  to  the 
Heir  only,  in  regard  of  his  Rcprcfcniation  :  But  as  to  all  ©• 
ther  fingular  Succellbrs,  Rcgiftration  is  made  neceflary. 

Thi  Subje^  of  the  Pwo  next  Tiilej  ;  Sums  heritable  and  move- 
able, aiid.  Sums  moveable,  hath  been  already  conjidefed^  tit.  H. 

Elde[l  Superior. 

N.  f  T  7HEN  Lauds  are  holdcn  ward  of  divers  Superiors,  the 
VV  eldeft  Superior  and  amimiioTj  is  preferable  as  to 
Marriage,  ^iaeritttr.  The  forclaid  Quality  of  atttiquior^  whe- 
ther it  is  to  be  conlidered  in  relation  lo  the  VaflTal ;  lb  that  the 
Superior,  that  be  did  fii-ft  hold  of,  is  to  be  thought  anti^uior^ 
Or,  If  it  be  to  be  confidered  in  relation  to  the  feudum  ufelf ; 
fo  that  the  feudum  that  was  firft  cQuftitute  by  a  Grant  from 
the  King  to  the  Vaflal's  Authors,  fhould  be  thought  amiqukis  T 

S..It  is  thought.  That  the  Superior,  of  whom  theVaflal  and 
his  Predcceflbrs  jure  fangLdniSj  did.firft  hold,  is,  in  this  Caf.-, 

antiquwr. 
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nnHqiAor..  fiut  Where  the  Kif^is  conceroed  as  Superior,  he 
is  ever  preferred ;  the  fiudim  antt^mus  certainly  flowing 
from  him. 

N.  ^yU  juris,  If  a  Perfon  be  infeft  as  Heir  to  his  Mother 
or  her  Father  to  be  holden  Ward ;  and  thereafter  be  infeft  as 
Heir  to  his  Father,  the  Lands  alfo  holding  Ward ;  Which 
pf  the  Superiors  will  have  Right  to  the  Marriage  ? 

S»  When  the  Marriage  of  an  apparent  Heir  vakes,  as  he 
U  apparent  both  to  Father  and  Mother,  dying  in  refpedive 
Feus  holding  Ward;  it  would  appear.  That  the  Superior  of 
the  firft  Deccafanc,  whether  Father  or  Mother,  hath  his  jus 
quafitum:  And  there  can  be  but  on^  Marriage  at  a  Time,  of 
the"  fame  Perfon.  But,  what  if  Pother  and  Mother  die  to* 
getber^  or,  before  the  apparent  Heir  come  to  the  Age  of  Mar* 
ritfg^/  Then  it  is  thought,  the  eldcft  of  the  two  Superiors 
ihould  be  preferred. 

N,  A  Perfon  being  infeft  in  Lands  holding  Ward ;  and 
thereafter  being  infeft  upon  a  Comprifing  inLapds  holding 
of  the  King :  ^oritur.  If  the  Marriaj^e  through  his  Dcceale 
will  fall  to  the  Ring,  or  the  other  Superior,  during  the  Legal  ? 
Bjatio  dktiiandi,  A  Right  by  Comprifing  is  only  tor  Security, 
and  redeemable. 

S.  If  the  Comprifer  deceafe  daring  the  Legale  the  Mar- 
riage of  his  apparent  Heir  falls  to  the  firft  Superior,  and  not 
to  the  King:.  And  though  the  Comprifing  (hoald  thereafter 
expire ;  yet  the  other  Superior  having  his  jus  qucejitum,  (hould 
not  be  prejudged,  if  fo  be  the  Marriage  vake  before  tht  Ex- 
piration. / 

Superior  mediate. 

< 
N.  T^  HE  immediate  Superior  bcin^  found  to  have  amit- 
JL  ted  his  Superiority  during  Life,  becaufe  being 
charged  he  did  not  enter :  ^uantur,  If  the  Mediate  may  in- 
feft upon  Refignation,  being  only  Superior  in  that  Part,  and 
in  fuijidium,  that  the  Vaffal  ihould  not  have  Prejudice  by  his 
immediate  Superior's  Noneniry ;  hut  not  ad  alios  effeSuSy 
which  may  prejudge  the  immediate  Saperior  5  and  in  ipccial, 
that  (if?  9btrudiDg  10  him  a  fingular  SUpceSbr  to  be  his  Vaflal  I, 

F  f  f  The 


Tht  ftme  Qaeftion  mtf  be  b  cbe  Cafe  of  La&s^  Lifercs* 
ten  and  OrajaoA-fim  of  Suprrioriiici. 

S.  Whew  cbe  lmme£ati  Superior,  not  esceriog  his  Vaflal 
when  diftrged,  tmia  bis  Soperioricj  Airipg  Ufe  $  the  iiM&tfr 
8u^or  may  enter  the  Vailal  In  fidfidmm^  that  he  may  ooif 
be  m  Non-eocry :  Yet  the  immeifiate  Superior  flioold  not  he 
prejodged  in  other  refpeAi.    Bm  this  ^tufiknwebtuldave. 


tmmi^mmmmmtmm^^imtmm 
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.    TaeL 

Tack  betn^  fet  in  J^f  ^^  certaia  Lands  and 
Hoolb ;  ivhereof  fome  were  poliefled  for  tho 
Time  by  the  Tackfoieoi  by  a  verbal  Tack  or 
Toteraocei  others  let  to  Teoants;  and  the 
Tack  bearing  the  Entry  to  be  after  Separation  from  the 
Ground  in  mm  i6<a,  in  which  it  was  fets  ^uarUur,  A  Com- 
prifer  being  pobticUy  infeft  before  Separations  if  the  Tack 
will  not  miutate  againft  a  Sncceflbr,  the  Entiy  being  mdcbuo 
iemfort  after  tbt  Setter  was  denuded  I  AMawBR,  h  appears 
that  the  £ntry,  as  to  the  Commencement  of  the  Tack,  was 
prefendy  the  Time  of  the  Date ;  feeing  as  to  the  Houfes  and 
fome  of  the  Lands  the  Tackfman  was  in  hatoral  PoflefSon; 
And  as  to  the  Grafs  of  the  Lands  fet  to  a  Tenant,  the  Entry, 
though  not  expreft,  was  at  tHMjuridoy  following  ;  and  the 
£ncry  mentioned  in  the  Tack  iccmeth  to  be  meant  of  the 
Tackfman's  Entry  to  Labour;  et  interfretatio  facimda  wt 
ailus  valeat. 

If  at  leaft  the  Tack  (hould  be  invalid  as  to  the  Lands  winch 
were  fet  to  Tenants^  as  being  not  public  by  Poi&ffion  ?  An* 
twERi  It  is  thought,  Hiat  a  Tack  being  jus  imliviJUik, 
poffeffio  partis  muetii  it  public  m  toium:.  Anid  it  cannot  bo 
ex  parte  public,  and  ijt  parte ^  mt.    - 

S.  It  is  thought.  That  the  Comprifer  or  Adiudger  would, 
in  tins  Cafe  J  ^  preferred  to  the  Tackfman :  For,  i|  is  the 
Xntry  that  gives  the  Tackfman  Poflei&on  ;  {o  that  the  Setter 
being  denuded  before,  the  Tack  cannot  hold:   For  any  Pol* 

leffiou 
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fefion  that  the  Tackfinao  bid  before  the  apM  £«tfy«  an* 
not  be  arcrH>ed  to  the  Tack:  Ad4  (be  Entry  agreed,  Mng  to 
the  whole  Lands  %   the  Pofleffioo  that  the  Tackwaq  ba4  4^ 
fdSo  of  any  Part  of  them  before,  »  not  to  be  regarded. 

M  A  Tack  being  fet  to  a  TickfwooM^Q  d^nng  Ufe»  and 
after  to  her  Heirs,  ontil  Payment  of  certain  Sum,  for  leu 
£M/riyi  yearly ;  ^gmiiur^  Will  the  Tack  be  roid  as  ^itbont 
lib  i  Answsr,  It  appears,  that  the  Tack  being  fei  for  Secut 
rity  of  Payment  of  the  Money,  the  lib  is  not  altogether  nn* 
cenain ;  certum  eft  emm  ipiod  fieri  pofeS  certum^  fer  r^k^* 
nem  ed  dliud%  and  the  Rent  beinjg  wie  thufati  Bmndi^  \x  m^l. 
be  confidered  in  what  Time  that  Rest  mav  fatisfy  the  Sum 
aenciooed  In  the  Tack :,  And  opon  the  Mittcr,  there  is  9 
Rcverfion  to  the  Setter  and  his  Suc^eflbrs^  and  they  may  4^« 
tcrmine  the  Kb  of  the  Tack  by  Payment. 


S.  ThU  Tack,  bding  without  IJb,  will  not  militate  aj^ 
a  fii^lar  SucceiKir :  And  thoueh  tbe  Seller  may  deterttinei 
the  Tack  by  Payment  of  the  Debt  1  yet  the  iijqpdar  Socceflbr 
neither  ia>  nor  can  be  obliged  to  it. 

N.  Nettrkr  Servitudes  nor  Tacks  do  affi^d  Lands  in jM^^ 
judioe  of  fingolar  Succeflbra*  ttnlcfs  they  be  retl  by  Poflemoot 
^tueriiMt^  If  luch  Rights  may  he  re|^  (Irate  in  tb<  Regifter  of 
Reverfions,  albeit  the  AA  of  Parliament  d:0ih  wt  mention 
the  fame?  And,  If  tJti^y  h^  i:qpftra^e,  if  tl^y  will  be  real  as 
Reveriions? 

S.  Though  rocbRig^sfliould  be  regiftr^  in  itbe^e^er 

^f  Reverfibns;  yet,  there  hdng  no  Wwrrani  for^heRcgiftra^ 

tion,  it  would  not  fundythe  Want  ofPoflejCon.    Aw  it  is 

.by  Poflfeffioo /9nl^,  |hat  tbey  become  real  agaioS  a  fingular 

jSncceQbr. 

m.  J^oMffe  ef  emubSh  albeit  tbqr  are  not  in  Law  boer  em- 
praOm  qui  re  fittnif  and  by  our  law  they  are  not  eScAual 
unlefs  they  be  re^  and  dad  with  Pofleffipn ;  before  which,  they 
are  perCbnal  as  to  the  Contrafiers  and  their  Hesrs ;  but  after 
fhat,  they  became  real  ^iffbts,  and  bind  fingolar  Siicoefibh: 
^jfgfritur  therefore.  If  a  Tack  of  Lands  be  &(  to  a  Perfbn  to 
enter  at  ffbkfimdgf  tbereaf(:er ;  and  thereafter  another  Tack 
be  fet  to  another  Perfon  before  chat  Term,  To  that  iieitlier 
leatt  have  Poflcffion ;  What  way  the  firft  Tackfiaan  may  peiv 
fcft  his  ^igbt»  (b  tba^  he  may  be  preferred?    Answie,  It  is 


4*1 2 \       Dpuhu  and  ^ueJliMs  in  Law^ 

tfaougbt,  hd  may  make  IntimatioD  of  his  Right  to  the  pre- 
fcDt  Tenanty  and  require  him  to  remove  ac  the  Term,  and 
proteft  for  Remeid  of  Law. 

S.  Locatid  it  c$nduSU  confinfu  capitrahttntur,  and  fo  are  ef- 
feAual,  but  do  not  become  r/tf/againft  a  fiop^ular  Succeflbr, 
unlefs  clad  with  Pofieffion,  in  the  Terms  of  me  Ad  of  Par- 
liament :  But  if  a  Tack  of  Lands  be  firft  fet  to  #«r,  to  enter 
at  Whstfunday;  and  then  ^o  anuthery  to  enter  at  the  fame 
Term,  and  neither  in  Poflfcffion;  it  is  thonght.  That  the 
Tackfman  firft  intimating,  and  making  the  Tack  public  Id  a- 
By  legal  Way,  fliould  he  preferred. 

N.  ^aeritur,  Why  Tacks  without  Poflcffion  do  not  pre- 
judge fingjjiar  Socce(u>rs  %  and  yet  Tacks  do  prejudge  bene- 
ficed Perions ;  Answer,  Beneficed  Perfons  are  ooc  fingular 
Succeflbrs ;  which  properly  are  fuch  as  do  acquire  and  pur- 
chafe  Whereas  Prelates  and  beneficed  Perfons  \rt  fiucejjires 
*  ntnU  univerfaii ;  and  are  coniidered  as  fingular  Incorporatioas» 
whofe  Deeds  do  bind  their  Succeflbrs. 

S.  The  Reafon  why  Tacks  without  Pofleffion  do  prejudge 
hifUficid  Per  font  y   but  ^not  fmgmlar  Succtjirs,  appears  to  be  ;' 
That  beneficed  Perfons  are  but  Adminiftrators$  and  the  Kirk  is» 
its  it  wen,  the  Setter ;  But  if  the  beneficed  Perfon  be  not  in  the 
Title  the  Time  of  the  Entry  of  the  Tack,  the  Tack  will  be  vdd. 

AT.  When  any  Perfon  is  infeft  in  Tcinds,  ^uaeritwr^  If  he 
may  fet  Tacks  longer  than  during  his  Right,  in  prejudice  of 
the  Buyers  or  otlier  lingular  Succeflbrs  ? 

S.  It  doth  not  appear,  why  a  Perfon  infeft  in  Teinds  may 
not  fet  Tacks  for  what  Space  he  pleafes ;  and  why  thefe  Tacks 
(hould  not  prejudge  a  fingular  SuccefTor,  if  they  be  clad  with 
•  Poflcffion.  But  where  the  Heritor  is  allowed  to  buy  his 
Teind,  the  Intereft  of  both  the  Titular  and  Tackfman  will  be 
confidercd ;  and  the  Buyer  get  a  clear  Right. 

-V.  A  Tack  being  fet  to  a  Perfon  tor  fifteen  YearSf  without 
Mention  of  his  Htirs  or  Executors..'  Quaeritur,  Whether  it 
be  merely  pcrfonal  ?  Or,  at  leafl  the  Heir  (if  the  Tackfkan 
dcccafe  before  expiring  of  the  Ta<!k^  fcould  hare  Ri|^t  do* 
ring  the  Time  forefaidf  Answer,  It  is  thought,  That  Tacks 
fliould  be  ^riffl  juris  :  And  there  being  no  Mention  of 
Heirs,  the  faid  Limitation  of  Time  imports  oalyt  That  the 

Tackfman 
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Tackfman  Ihoald  have  Right  if  he  ihould  live  all  the  faid  Time, 
and  not  after.  And  in  Tacks,  injuria  a  cm&io  pirfnme  is 
to  be  coofideredy  if  the  Tenant  be  a  Aibftantiou^  and  virtuout 
Perfon  :  Whereas  Hetre  may  be  Infants,  and  not  fucceed  in 
the  Conditions  forefaid. 

S.  A  Tack  fct  to  a  Man  for  fifteen  Years,  without  Mention 
of  his  Heirs  and  Executors,  would  not  now  be  thought  mere- 
ly  perfonal ;  but  would  tranfmit  to  the  Tackfraan's  SucceflbrSu 
tor  the  remaining  Space  of  the  Tack,  at  hisDeceafe. 

•  « 

Back'tach  and  Prorogation. 

N.  \7[/HAT  is  the  Reafon,  that  io  Wadfets,  Back-tacb  arc 
VV    valid,  without  a  definite  Ilk ;  viz.  during  not  Re- 
demption? 

lUm^  In  Prorogations,  Tacks  of  Teinds  to  begin  after  the  ^ 
I(h  of  the  former,  though  the  Titular  be  denuded  in  the 
intirim?  Answer,  In  Wadfets,  the  Back-tack  \%in  corponju* 
ris^  and  the  Wadfet  is  with  the  Burden  thereof;  the  Wadfec 
and  Back-tack  being  correfpeSive  Rights:  So  that  who  fuo- 
ceeds  in  the  Right  of  the  Wadfet,  can  have  it  no  otherwife 
than  fum  caufa.  As  to  Prorogations,  they  are  granted  m  rem^ 
and  by  the  Authority  of  the  Judge. 

S.  Back-tacks  in  Wadfets,  being  only  a  ReftriAion  of 
the  Wadfetter's  PoITcfiion,  are  valid,  though  they  have  no  o- 
ther  lib  than  during  the  not-Redemption :  And  thus  they  muft 
atfed  the  Succeflbr  in  Wadfet-Rignt.  And  Prorogations  of 
Tacks  of  Teinds  to  begin  after  the  I(h  of  the  Tack;  and 
though  the  Titular  may  be  denuded,  yet  are  good ;  becaufe 
granted  by  Authority  of  Parliament. 

Tack  of  Teinds. 

N.  A  Tack  of  Teinds  being  fet  to  a  Perfon  and  his  Heirs  and 
^^  Affignics,  for  his  Lifetime,  and  four  nineteen  Years 
after:  ^aritur,  If  he  be  Year  and  Day  at  the  Horn ;  will  the 
fame  fall  under  hb  Liferent-efcheat,  only  as  to  his  Liferent, 
or  entirely  ? 

If  after  his  Deceafe,  it  would  fall  under  the  Liferent,  or  un- 
der the  fingle  Efchcat  of  his  Heir  ? 
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If  k  be  br  manf  of  oioececD  Years,  exceeding  the  loflgdl 
Life  loS  zxkj  Mao ;  will  it  fall  ootwithftandiiig,  aoder  a  fingle 
£fcheat,  (eeiog  there  is  not  a  formal  LifercDt  cooftitute} 

If  a  Tack  for  maoj  otoeteen  Years  (Im>qM  be  a^neJ^ 
will  the  fame  fall  onder  the  fio^le  £fcheat  of  the  Augny, 
feeing  there  is  no  Lifereot  as  to  him ;  aod  the  Lifereoters  maj 
all  die  to  his  Lifetime  I 

Will  not  the  Ai&gey  have  Right  for  the  lifetimes  of 
the  Heirs,  though  thef  be  not  ferved  Heirs f 

The  Tack  beins  for  three  Lifetiinesy  aod  certain  mneteeo 
Years  after ;  ^idjuris^  where  the  l*ackfman  has  no  Hdra, 
fo  that  there  is  Place  to  a  Gift  of  Baftardy,  or  ubhmu  hioraf 

Tacks  of  Lands  being  real  by  the  AA  of  Parliament  iii 
favours  of  Tenants :  JPu^ittfr,  Suid  juris  as  to  Tacks  of 
Telnds? 


S.  A  Tack  of  Teinds^  fet  to  a  Peribn  and  his  Hdrs  or  Afig* 
oies,  for  his  Lifetime^  and  four  nineteen  Tears  thereafter^ 
will  fiill  nnder  the  Tackfman's  Liferent-efcheat ;  bnt  only  for 
the  Tackfman's  Lifetime ;  as  appears  plain  br  the  Aft  of  Par- 
liament 1617.  But  if,  after  hi>  Ueceafe,  it  (oould  fall  under 
the  Liferentj,  or  under  the  fiogle  Efcheat  of  his  Heir^  may  be 
a  Queftion ;  fince  the  Tack  now  is  no  more  a  Llferenl*Taek, 
but  for  a  certain  Space  of  Tears,  that  may  alfo  pollibly  run  ia 
the  Heir's  Life.  But  it  is  thought  more  probable,  that  ie 
fliould  fall  under  the  Liferent-efcheat  only ;  and  fo  much  the 
more,  if  the  Tack  be  for  many  nineteen  lear^  exceeding;  the 
lon^ft  Life  of  Man,  though  it  be  not  a  formal  liferent- 
tack. 

And  thus,  if  this  Tack  for  leveral  nineteen  Tears  ibould  be 
aiSgned,  it  would  only  fall  nnder  the  Affgny*s  Liferent-efcheat : 
For,  tbongh  thefe  Cafifs  be  not  decided ;  yet  it  feems  incon* 
^Qus,  that  a  Liferent-tack  bould  only  (all  under  the  Tackf* 
inan's  Liferent-efcheat ;  and  that  a  Tack  for  a  certain  Space 
of  Tears,  probably  exceeding  a  Lifetime,  (bould  fall  imdtr 
the  Simple-efcheat;  efpeciaily,  when  the  Ad  of  Parliament 
1617  is  exprefsy  that  tlip  Liferent-efcheat  Ihould  milv  prcjixi^ 
the  Rebel :  Whereas  a  Tack  fjtK  ff^veral  mneteeo  Years,  ifit 
ihould  fall  under  the  Tackfman  pr  his  Affigny  their  Simple* 
efcheat,  might  prejud^  the  fcebeUs  Hfcir. 

An  AiIi£nation  to  a  Tack  for  the  Lifetimes  of  one  or  twch 
or  more  IKirs,  vfill  continue  tbie  Sight,  though  the  ^^cl^fioaB 
have  DO  Heir  fcrvcd.  -   ,       •      v 

A 


^fohid  and  Aifvercd^  41  j^ 

A  T«6k  beiilg  for  diree  Ufeticnes  and  ft?ertl  nkieteeo  Yean 
ihereafter,  tod  oeiDgaSgned ;  if  the  TtckfmaD  have  no  Hdn» 
nekfaer  in  {^  aor  fM,  the  fttneteen  Yean  mail  begio  to  rau 
at  the  Tackfmaa's  Death. 

It  \%  chougbc,  the  AA  of  Parliamenc  fai  favoun  of  Tenants 
having  Tackt  of  Land  dad  with  Pofleffioot  fliould  alTo  be  cx« 
tended  to  Tad3  of  Tdndi. 


N.  \X  7H£N  a  Perlon,  having  acquired  Lands,  provides  the 
\V   fame  to  his  Hdrs-male:   J^iMimf«r,  whether  the 
Maxim,  t«s.  Hturuliau  tUfcendit  it  CMtufius  afctn£t  has  place 
in  Tailzies?  ' 

S.  It  is  tbonflrhty  if  lie  have  no  Sons,  but  Brethren,  this 
Purchafe  would  afcend  as  Conqoeft,  and  not  defcend  as 
•Heritage. 

M  Ir  a  Tutor,  inrromitting  with  the  Duties  of  Lands  en- 
tailed to  the  Heirs-male,  may  not  employ  the  fame  upon  Se- 
curity to  the  Pupil  and  bisUeirs-male;  upon  Pretence  that  ic 
Ibouid  be  prefumed,  that  it  was  in  the  Parent's '^lutentiony  aa 
^pears  by  the  £otail  I  Amswsr»  It  is  affirmed,  That  it  was 
fo  decided  in  the  Cafe  of  the  Heirs  of  Cmkbmrnhathf  which 
we  have  not  feen ;  But  it  is  thought^  that  a  Tailzie  being 
snjiituiio  haendis  \  as  a  Tutor  couldnot  make  a  Teftament  for 
his  Pupil,  nor  name  an  Heir  and  Executor  for  his  PupU,  fo 
he  could  not  make  a  Tailzie  either  in  Land  or  Money. 

•  5.  A  Tutor,  intromitting  with  the  Duties  of  Lands  entauled 
to  Hdrs  male,  ought  not  tofecure  the  Sums  intromitied  with 
to  tbefe  Heirs-male :  For,  the  Sums  beiu^  moveable,  the  Tiv 
tor  ihould  let  them  fadl  under  the  DifpoUuon  of  Law;  akho* 
the  Author  &ys,  the  Lords  have  inclined  oiherwife. 

The  next  Cafe  in  Order,  is  that  of  the  Duke  of  Monmouii^s 
Forfeiture,  in  relation  loxhcTiihicf^f  Buctloigbt  Which  is 
now  out  of  Doors» 

M  ^oritur,  Ir  a  fiond  granted  to  a  ^fan  and  bis  ^^ife, 
and  loDgcft  liver  of  theAi  two  in  Conjunfi-ftc,  and  to  one  of 
their  Sons  expreisly  named,  and  the  Heirs  of  his  Body ;  which 
failzieing»  to  thf  Heirs  to  be  procreate  betwixt  the  Hufbind 

and 
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and  his  Wife;  which  failzieing,  to  the  Wife,  her  Heirs  and 
A&gn\c%,  be  heritable  or  moveable  i  feeing  there  is  o^icher 
lofatment  thereupon,  nor  Obligeraent  to  infeft?  Answek, 
It  is  heritable,  in  refpe^S  of  the  Tailzie  forefaid;  there  beiog 
00  Tdlzie  of  Moveables  or  moveable  Sums.  AadtheProvi* 
iion  in  favours  of  Heirs,  with  the  Subftitdtion  forefaid^  is  c- 
quivalent  as  if  Executors  were  exprefsly  excluded. 

S.  This  Bond  (hould  fall  and  devolve  according  to  the  Dcfii- 
cation  i  and  confequend v,  to  the  Heirs  of  Provifion,  excluding 
other  Executors:  But  ftill^  feeing  it  doth  neither  exclude  £xe- 
cutors,  nor  hath  an  Obligerncnt  to  infeft;  ii  is  moveable:  So 
that  the  Fiar  of  the  Bond  may  even  te(tace  upon  it.  For, 
though  a  particular  Deftination  excludes  Executors;  yet  it 
fliould  not  make  the  Bond  heritable,  and  fo  inteftable.  Btjt  if 
the  Rijght  of  this  Bond  (hould  devolve  to  the  Wife,  her  Heirs 
and  Amgnies;  hefre  the  Wife's  Heirs  ihould  be  underftood  to 
be  her  Heirs  in  motilibus,  that  is,  her  Executors. 

The  Author  is  of  Opinion,  That  the  Dcftination  by  way  of 
Tailzie,  makes  the  Bond  heritable:  And  fo  it  doth  as  to  the 
excluding  of  Executors,  and  the  Manner  of  Conveyance  by 
way  of  Service:  But  there  is  no  Reafou  why  it  (hould  make 
the  Bond  heritable  to  hinder  the  Fiar  to  teftate  upon  it.  And 
if  there  be  no  Tailzie  of  moveable  Slims,  as  the  Author  in- 
clines to  think ;  it  would  appear,  That  all  Subftitutions  in 
moveable  Bonds,  ihould  be  only  of  the  Nature  of  common  Sub- 
ftitutions  in  the  civil  Law ;  and  fo  cvanT(h,  fi  haeres  ndierit. 

But  becaufe  the  Author  ofien  touches  this  Cafe,  tbefe 
Things  may  be  noted : 

Firff,  That  all  Deftinations  (hould  hold,  and  exclude  o- 
ther  Executors  or  Succeflbrs. 

Secondly f  That  though  ^he  Tranfmiffion  may  be  by  way  of 
Service ;  yet  it  (hould  not  hinder  the  Fiar  to  ((eftate  upon  it, 
if  the  Bond  be  otherwife  moveable  ;  that  is,  neither  bearing 
Infeft mcnt,  nor  exprefsly  cxchiding  Executors,  For,  the 
great  Rule,  That  a  Per/on  may  do  no  Deed  on  Death-bed,  m 
prejudice  of  Ins  Heir^  doth  at  leaft  regard  fuch  Tilings  as  arc 
certainly,  and  in  Law,  heritable.    But, 

Thirdly^  There  appears  a  great  Difference  betwixt  aSub- 
flitution  that  a  Man  provides  for  himfelf;  and  to  regulate  bb 
SucceiCon,  and  a  Sub(titution  that  he  makes  to  a  Legatar,  or 
to  a  Donatar:  For,  in  the  firft  Cafe,  the  Subditution  (hould 
hold,  unlefs  the  Fiar  have  vacate  it  by  a  dircA  Deed ;  but  in 
the  fccond  Cafc;  fo  foon  as  the  Legatar  or  Donatar  fucceeds» 
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then  the  Subfticution  doth  cvaniA,  as  the  civil  Law  appoints 
in  fubftitutione  vid^ari.  And  this  fccras  to  have  given  Ground 
for  our  old  PraAique,  whereby  a  Bond  payable  at  a  certain 
Time,  v.^.  to  77/i«;,  and  failing  of  him  to  Sehis^  was  judged, 
if  7itius  (urvivcd  the  Term,  to  tall  to  his  Executors,  'and  not 
to  Seius.  But  fince  the  Creditor  made  this  Provifion  for  him- 
felf  and  his  Succeflbrs ;  the  Deftination  (hould  have  held  : 
And  fo  we  now  obfcrve.     And, 

Fourthly^  Though  in  our  Praftiquc,  we  do  not  diftinguifti  as 
is  above  diftinguilncd  ^  yet  the  Grounds  of  Law  appear  found 
and  good. 

N.  When  a  Perfon  has  fettled  his  Eftate  upon  a  Friend,  \>j 
a  Difpofition  to  him  and  certain  Heirs  of  Tailzie  therein  men- 
tioned ;  and  thereafter,  for  Security  of  the  Tailzie,  has  taken 
a  Bond  from  the  Perfon,  in  whofc  Favours  the  T  ailzic   was 
made,  that  he  (hould  do  no  Deed  to  difinherit  the  other  Heirs 
of  Tailzie,  and  to  keep  the  Tailzie  inviolable :    ^aritur^  If 
the  faid  Perfon  Ihall,  without  any  onerous  Caufe,  diiponc  the 
Lands  or  grant  Bonds  fgr  great  Sums  equivalent  to  the  Value 
of  theEftate;  if  the  faid   Deeds  may  be  quedioned  by   the 
next  Heir  of  Tailzie  i  R/itio  duMtandi,  The  Doer  of  the  faid 
Deeds  was  Fiar;  and  the  Heir  of  Tailzie  cannot  come  to  the 
Eftate,  but  as  Heir  to  him,  and  is  liable  to  his  Deeds.     An- 
swer, It  is  thought,  in  the  faid  Cafe,  there  is  ^fideicommijfuin 
in  favours  of  the  Heirs  of  Tailzie :    And  though  the  Eftate 
might  be  difponcd  for  onerous  Caufes,   the  Difponcr  being 
Fiar ;  yet  he  ouglit  not  to  have  violate  the  faid  fideicommijfum 
by  fraaduleot  and  gratuitous  Deeds,      zdo^   Befides  the  faid 
fideicommijfum,  there  is  a  fupervcnient  Obligement,  whereby 
the  Heir  of  Tailzie  is  Creditor ;   and  therefore  may  queftion 
any  Deed  without  an  onerous  Cauiei  in  defraud  of  the   faid 
Obligemcnt :  And  an  Heir,  in  whofe  Favours  there  is  Obligc- 
ments  qua  Heir,  may  queftion  any  Deeds  done  by  the  Perfon 
whom  he  reprefenist  contrary  to  the  faid  Obligement;    as^ 
v.g.  When  Deeds  arc  done  on  Deatli*bed,  or  contrary  to   a 
Tailzie  bearing  rcfolutive  Claufes,  though  for  onerous  Caufes; 
^nd  much  more  in  fuch  a  Cafe,  where  a  Bond  is  granted  to  the 
End  foreftid,  which  ought  to  be  cffcAual,  and  could  operate 
nothing  if  the  Heir  could  not  queftion  the  fame. 

S.  If  a  Man  (hould  difpone  his  Eftate  by  way  of  Tailzie, 
and  take  a  Bond  from  the  Receiver  of  the  Difpoiitijon  ;  that 
he  Ihoi)}d  do  no  Deed  to  fruftrate  the  faid  Tailzie,  but  Ibould 
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keep  it  inviolable :  And  if  this  Peifon  fliould  difpooe  the  £- 
ftate  gracuicoufly,  or  ^rant  Bond  to  aflFe^  it ;  the  Heirs  of 
Tailzie  would  have  AAion,  upon  the  Bond  given  forobferving 
the  Tailzie^  to  quarrel  the  forefaid  Deed  made  by  the  Granter 
in  their  Defraud ;  they  being  indeed  Creditors  by  the  forefaid 
Bond.  But  (ince  the  Receiver  of  the  Diipofition  was  Fiar 
without  any  irritant  Limitation  ;  I  (hould  hardly  think  this 
Difpofition  to  be  a  F.decommifs  and  to  have  the  ESg&  of  a 
Fidecomrmfs  in  the  civil  Law. 

N.  A  Perfon  having  provided  his  Eftate,  failzicing  Heirs  . 
of  his  own  BoJ^^  in  favours  of  a  Relation^  and  the  Heirs  of  his 
Body,  &c.  And  having,  by  the  Writ  bearing  the  faid  Tailzie, 
and  a  Procuraiory  of  Kefignation,  provided.  That  he  ihould 
be  liable  to  fatisfy  all  Bonds,  Obligements  and  Deeds  done,  or 
to  be  done  by  him  at  any  Time  during  Life :  ^aritur. 
If  thefe  (bould  be  undcrftood  civHiter^  during  his  liege  poujtie, 
or,  of  his  natqral  Life?  Answer,  That  it  is  thougnt  that  it 
ihould  be  underfiood,  during  his  natural  Life;  feeing  the  En- 
tail being  a  free  Gift,  any  rrovifions  therein  contained  in  fa- 
vours of  the  Granter,  ought  to^be  conftrued  favourably:  And 
the  Word  L^enme,  is  properly  to  be  undcrftood  of  natural 
Life, 

If  it  be  provided,  That  the  faid  Perfon  (hould  marry  a 
Geutlcworoau  named  in  the  Writ:  ^tueritiir^  If  fuch  a  Provi- 
fion  be  lawful ;  feeing  it  appears  to  be  contrary  to  the  Liberty 
that  ought  to  be  in  Marriage?  Answer,  The  Right  being 
fuimodo,  he  ought  to  fulfil  the  fame:  And  there  is  no  Rc- 
llraint  as  to  his  Liberty ;  feeing  if  he  think  fit,  he  may  chufe 
to  accept  the  Right  with  that  Quality,  or  not. 

If  the  faid  Entail  beii^g  made  in  Uege  pouftie,  and  RefigDa- 
tion  thereupon,  the  Granter  may  thereafter  upon  Death-bed, 
by  a  Paper  apart,  oblige  his  faid  Heir  of  Tailzie  to  marry,  as 
faid  is,  or  to  fulfil  any  other  Provifion  ?  Answ  er.  It  is  thought 
th.it  feeing  he  is  not  fo  ftated  in  the  Right  of  SucceiHon,  that 
the  Granter  cannot  prejudge  him,  who  has  dill  volimtas  ambu* 
latofia^  and  may  evacuate  the  faid  Right,  being  Maftcr  of  it, 
and  having  it  in  his  own  Hands  and  Power;  as  be  may  cancel 
it,  fo  he  may  qualify  it  as  he  thinks  fit :  Et  qui poteft plus,  p^ejl 
minus. 

S.  When  a  Man  olf/nncs  his  Eftate  to  a  Stranger,  with  a 
Provifion,  That  he  (hould  be  liable  to  all  Bonds  and  Deeds 

granted 
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S ranted  and  done,  or  to  be  granted  and  done,  at  any  Tinae 
nring  the  Difponer's  Life  ;  it  is  thought,  thefe  Words,  at  anf 
Time  during  the  Dijpmr^s  £f^,(liould'be  underftood,  during  his 
natural  Lift;  the  Tailzie  being  a  free  Gift  and  fo«  to  be  large* 
I7  conftrued.  But  if  a  Man  (hould  grant  the  like  Oifpofition 
to  his  Son  and  apparent  Heir,  and  the  Heirs  of  his  Body,  with 
the  like  Claufe,  of  beiug  liable  to  all  Deeds  during  the  Difpo- 
ncr's  Life ;  it  would  only,  in  that  Cafe,  be  underdood  of  Deeds 
done  in  li^ge  poujtie  and  not  Death-bed.  See  abcrue  in  Death- 
bed; for  our  Author  Jeems  to  vary. 

If  the  Perfon  in  whofe  favours  the  Tailzie  is  made,  (hould 
be  farther  burdened,  to  marry  aceruin  Woman  by  Name;  he 
ought  to  fulfil  it:  For,  as  the  Author  fays.  This  is  no  Rellrainc 
on  his  Liberty  to  marry,  fince  he  may  choofe  to  accept  with 
the  Quality  or  not.  And  Reftraints,  are  fuch  as  infer  damnum^ 
not  luch  as  forbid  lucrum. 

'But  if  this  Tailzie  were  made  in  Be^e  pouftie,  viz.  in  fa- 
vours of  the  Granter  and  the  Heirs  of  his  body ;  which  failsue- 
ing,  in  favours  of  the  faid  other  Perfon,  and  the  Heirs  of  his 
Body:  And  if  Reflgnation  be  made  upon  it ;  the  Author  thinks 
the  Granter  might,  even  on  Death-bed,  burden  this  Heir  of 
Tailzie  as  he  pleafed.  But  then  be  fuppofes,  that  this  Heir's 
Right  of  PolJefTiou  is  not  To 'fixed,  but  that  the  Granter  may 
make  it  void,  by  virtue  of  the  forefaid  refcrved  Power,  that 
keeps  all  in  the  Granter's  Hand,  and  at  his  Difpofal :  For  if 
it  were  not  fo,  and  that  Infeftment  had  paft  on  this  Tailzie; 
it  is  thought  the  Granter,  even  with  Confent  of  bis  own  Heir 
inftitute,  could  not  on  Death-bed^  burden  his  Heir  of  Tailzie, 
in  refpccl  of  his  jus  (piaefitum  by  the  Infeftment,  not  alterable 
on  Death-bed. 

N.  A  Perfon  having,  by  an  Infeftment  holden  of  the  King, 
under  the  Great  Seal,  taken  the  Right  of  his  Lands  to  him* 
feU  ;  which  failzieing,  to  fuch  a  Perion  as  he  (hould  name  by 
Writ,  and  his  Heirs;  which  failzieing,  to  certain  other  Heirs, 
did  thereafter  difpone  bis  Kftate,  failzieing  Heirs  of  his  own 
Body,  to  the  Perfon  therein  mentioned,  and  the  Heirs-male  of 
his  Body ;  which  failzieing  to  certain  other  Heirs  of  Tailzie  j 
bearing  a  Procuratory  of  Kcfignation,  and  referving  the  Reiign- 
er's  Liferent,  whereupon  In^ftment  followed:  Quaerit7ir,  If 
thereafter  the  Difponer  (hould  have  Children  of  his  own  Body ; 
what  way  Ihould  they  be  infeft  ? 

If 
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If  it  (hould  be  chouehr,  That  the  firft  iDfeftment 
fhotild  (laDd  in  favours  of  the  Difponer*s  Heirs,  the  (aid  laft 
Difpofition  with  what  has  followed  thereupoo  being  condi- 
tional; and  the  Condition  not  having  exifted  :  ^uaeriiur.  If 
the  Heir  of  the  Difponer's  Body  (hould  thereafter  deceafc,  whe- 
ther the  faid  Right  by  Difpofition  (hall  revive,  at  lead,  that 
the  Perfon  forelaid,  in  whofe  favours  the  Difpofition  is  made, 
may  be  fcrved  Heir  to  the  Difponcr's  Heir  of  his  Body,  by  vir- 
tue of  the  faid  Erft  Infeftment,  and  the  faid  Nomination  and 
Difpofition? 

S.  Itt  the  firft  Cafe,  it  is  thought  the  Children  (hould  get 
tbemfelves  cognofced  by  a  general  Service,  or  a  Concluilon  of 
Declarator ;  and  by  another  Conclufion  in  the  fame  SammoDS, 
obtain  the  forefaid  Difpofition,  and  infeftment  upon  it,  to  be 
declared  void;  that  fo  they  may  enter  Heirs  to  the  Difponer* 
But  the  Perfon  who  was  infeft  as  above,  cannot  regularly  be 
decerned  to  denude  in  their  Favours. 

And  in  the  other  Cafe,  it  may  be  thought.  That  the  Re- 
ceiver of  the  fecond  Difpofition,  may  declare  the  Condition  of 
his  Right  to  have^xifted,  and  his  Right  to  be  revived  and  pu- 
rified. Butfuch  perpkxed  C&ntrvoanccs,  are  at  beft  kit  ill  ad- 
vifed. 

N0  If  the  King  grant  a  Charter,  with  the  ordinary  CIau(<:s 
irritant  for  preferring  of  Families;   and  with  that  m  fcecial 
to  be  added,  that  it  mould  not  be  lawful  to  any  that  inould 
fucceed  to  prejudge  their  SuccefTors  dilinquendo^  even  by  com- 
mitting  of  Treafon  ;  and  if  they  be  guilty  of  fuch  Crimes, 
that  the  Edate  Ihall  be  forfeit  as  to  themfelves,  but  not  as  to 
other  SuccetTors :   Whether  fuch  a  Claufe  will  fecure  againft 
Forfeiture  ?   Riatio  duiitandi,  That  it  would  be  an  Encourage- 
ment to  Difloyahy.     2do^  It  is  againft  the  common  Law,  a 
paSis  privatorum  rion  derogatur  juri  communi,    3//^,  By  the 
late  A^  of  Parliament  anent  Tailzies,  it  is  provided,  that  the 
King  ihould  not  be  prejudged  as  to  Fines  nor  Confifcations, 
'  nor  Superiors  of  their  Cafualties.    On  the  other  paFt,  it  b 
thought,  there  (houid  be  a  difference  betwixt  thcfe,  who  by 
their  Virtue  and  Purchafe  have  founded  a  family  ;  and  thefe 
who  fuccceded  in  the  Right  of  Eftates  acquired  by  loyal  and 
virtuous  PeirfoDs.    In  the  firft  Cafe,  it  is  juft  that  the  Perfon 
who  has  purchafed  and  entailed  his  Eftate  with  fuch  Claufcs, 
if  be  commit-  Trealbu  ibould  forfeit  for  himfelf   and  all 
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bis  Succeflbrs :    lo  the  'other  Cafe,  it  is  hard^  that  a  Per* 
fon  defcended  of   an  ancicDt  aod  loyal  Family  fliouid  for- 
fcit  ail  Eftatc  not  acquired  by  himfclf,  in  prejudice  of  the  Fa- 
mily;  and  that  the  perional  Delinquence  of  one  ihould  weigh 
down  the  Merits  of  many  Predeceflbrs :   A  Family  being  lite 
a  Ship,   out  of  which  the  Jonas  that  has  raifed  the  Storm 
(hould  be  caft,  and  not  the  Ship  and  whole  Family  periih. 
And,   upon  the  Confideration  forefaid,  it  has  been  provided^ 
for  the  (landing  of  Families^  even  by  divine  Law,  that  ic 
ihould  not  be  in  the  Power  of  one  to.  ruin  the  Family  ;  but 
the  Succeffor's  Right  (hould  revive  by  the  JubUe :  And  by  the 
feudal  Law^   in  the  beginning,  feuda  were  not  handitaria^ 
fo  as  that  the  Heirs  and  Succeflbrs  (hould  be  forfeited  by  the 
Deed  of  their  Predeccffors:     And  when  feuda  came  to  be  ha- 
nditaria^  there  were  fome  that  were  ex  paae  it  providentia  ;  fo 
that  the  Succeflion  was  fettled  in  fuch  a  Manner^  that  ic 
could  not  be  cut  off  by  the  Deed  or  Forfeiture  of  any  of  the 
DefcendtntSy  but  as  to  their  own  Intereft:  And  there  are.yec 
Entails  elfcwbere,  and  in  England  of  the  like  Nature  fore- 
faid,  as  v.  g,  of  the  Lord  Grafs  Eftate }   which  was  the  Oc- 
cafion,  that  not  only  the  Family,  but  himfelf  was  prcfer- 
vcd ;  it  bein^  thought  fitter,   that  his  Liferent  (hould  be  . 
confifcatc  during  his  Life,  than  by  his  Death,  his  Eftate  (hould 
go  prcfently  to  his  Brother.     And  as  to  that  Pretence,  thac 
DiHoyaky  would  be  thereby  encouraged  ;  it  is  of  no  Mo- 
ment, feeing  quifu^  vita  eft  prodigus  will  be  prodigus  as  to  all 
other  Inierelts:   And  albeit  by  the  common  Law,  where  there 
is  no  Provi(ion  to  the  contrary,  Eftates  are  forfeited  as  to  all 
Intents  ;  yet  provifio  hominis  tollit  provifionem  legis ;   and  there 
is  no  Law  nor  Statute,  with  us,  difabling  the  King  to  give 
Rights  with  fuch  Provi(ions,  as  arc  confiftcnt  with,  and  fuit- 
able  to  the  divine  Law,  and  even  the  civil  Law  (pdeic6mmtffa 
being  in  effed  EntaiU)  aed  the  Laws  of  other  Nations,  and 
his  other  Kingdoms :  And  the  Brocard,  paais  privatorum,  £sfr. 
doth  militate  moft,  when  the  certain  Form  znA  modus  habilii 
is  prefcribcd  by  Law  for  Conveyances  or  Tcftaments,  which 
ought  to  be  precifcly  kept  and  obfcrved  withoctt  Derogation. 
In  other  Cafes,  provijio  hominisy  as  faid  is,  tolUt  legem :   As,   by 
our  Law,  a  Rclift  has  a  Terce  of  Land<,  and  a  Third  of 
Moveables ;  and  Marriage  being  diilolved  within  Year  and 
Day,  the  Tocher  ought  to  return :   And  in  cafe  Ward-laiids, 
or  the  major  Part  be  difponed,  they  are  recognized:   And,  if 
a  Feu-duty  be  not  paid  iu  the  Space  of  two  Years,  the  Feu 

may 


422        Doubts  and  ^eftions  in  Law^ 

may  bd  redoced ;  and  ^et  as  to  thefc  and  maDj  other  Cafes, 
dirogatur  juri  ccmmim  paiiis  privatoritm.  And  as  to  tbc  A& 
of  Parliament  concerning  Tailzies,  k  doth  militate  only  is 
the  Cafe  of  Tailzies  with  ordinary  Claofes  irritanty  ancnt  the 
cootraAing  of  Debis^  or  doing  other  Deeds ;  To  that^  alhdi 
by  the  faid  Claufcs  irritant,  the  Debts  or  Deeds  of  the  Cod- 
traveener  are  void,  as  to  tailzied  Eftaces,  yet  Confifcatioos 
and  Fines  in  favours  of  the  King  do  zffc&  the  Eftate :  And  it 
19  not  profided  by  the  faid  A&  of  Parliaroent,  that  it  fiiould 
not  b«  lawful  for  the  King,  upon  the  Confiderations  forefaid, 
to  grant  a  Right  entailed  with  the  faid  Claufe,  that  the  £fiate 
ihould  not  be  forfeit  in  Prejudice  of  the  Entail :  And  it  can- 
not be  faidi  that  the  Conceflion  of  a  Prince  qualifying  his  own 
Grant  with  fuch  Provifions  as  he  thinks  fit,  is  pa£lum  prmat^' 
rum*  And  feeing  other  Superiors  may  fo  qualify  the  Infcft- 
ments  and  Rights  granted  by  them  to  their  VaOals,  that  the 
VaiTal  ihould  not  forfeit  his  Lands,  for  feudal  Crimes ;  for 
felling  the  Lands  holden  Ward,  without  the  Superior's  Con- 
fent;  Or  for  beins  behind  in  Payment  of  Fen  duties :  It 
is  againft  Law  and  Keaibn  to  deny  that  Power  to  the  Kling, 
to  qualify  the  VaiTars  Right ;  fo  that,  when  Lands  otherwifc 
Tl'ould  forfeit,  they  (hould  not  forfeit  in  Prejudice  of  the  Fa* 
mily  and  Succeflbrs. 

S.  The  as  of  Parliament  1690,  does  now  regulate  the  £f- 
feA  Df  Forfeitures  as  to  Htin  9ftntaii:  But,  before  that  Aft, 
albeit  much  might  have  been  faid  in  Behalf  of  the  Kind's 
Charter,  difpenhng  with  the  Rigour  of  Forfeitures,  and  ic- 
curing  the  Heirs  Si  Entail  from  the  EfFefts  of  it,  by  the  forc- 
faid  Claufe,  "  Declaring,  That  it  (hould  not  be  lawful  to  thofe 
**  who  (hould  fuccecd,   to  prejudge  their  Succc(rors  by  any 
•'  Crime,  even  that  of  Treaibn :   And,  that  the  Pcrfon  com- 
*'  mitting,  (hould  forfeit  for  himfelf  only  ;   but  not  as  to  his 
"  Heirs  :**  Yet,  unlels  the  foiefaid  AS  had  intcrveened,  the 
Laws  of  the  Kingdom,  appointing  Forfeiture  to  be  the  Pain 
df  Treafon,   would  have  prevailed  againft  any  fuch  previous 
Difpenfation  and  Limitation  accorded  by  the  King,  before 
the  Committing  of  the  Crime;  and  that  on  account  of  the  i«* 
artjft  republican  for  rcftraining  fuch  a  grievous  Crime.    Bur, 
as  hath  been  faid  before,  Death  fliould  be  the  ultimtim  fuppli- 
didtn  for  all  Crimes  :   And  whatever  is  beyond  it,  is  a  greater 
Severity  againft  the  Living  than  againft  the  Dead. 
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N.  Thb  Lands  of  Arthcb  bcingy  by  AUft^nder  Keith  of  Art' 
loch  Heritor  thereof,  tails^ed  to  hiinfelf,  and  the  Heirs-male  of 
bis  Body ;  which  failzieing,  to  the  Heirs-female  of  his  Body^ 
without  Diviiion ;  which  failzieing  to  his  Sifter,  (^c*  And 
having  fccurcd  the  Tailzie  by  Provifion,  that  it  (hould  not  be 
in  the  Power  of  any  of  the  Heirs  to  alter  the  fame^  with 
Claufes  irritant  and  refolutive  ;  whereby  the  contravcening 
of  the  Terms  of  Tailzie,  is  declared  to  be  a  Ground  of  amit* 
ting  the  Eftate,  ajid  dcvolvipg  thereof  upon  the  next  Mem- 
ber of  the  Tailzie  :  All  which  Claufes  are  inlert  in  the  Bond 
of  Tailzie,  Charter  and  Inftrument  of  Safine  following  there- 
upon 

Jnn^  Keltb^  being  the  only  Heir  of  the  Marriage,  and  fo 
Heritrix  of  the  Lands;  (be,  by  Contra<%  of  Marrrage  with 
%A«  Forbfs  of  4ffire,  is  obliged  to  refign,  and  provide  the 
U\i  hitid9  of  Afiloch  to  him  and  her  in  conjun£l*Fee  and 
Liferent,  and  to  the  Hcirs-male  to  be  procreate  betwixc 
them;  which  faildeing,  to  the  Heirs-male  of  her  Body; 
which  failzieing,  to  the  eldeit  Heir-female  to  be  procreate  be* 
twixtlhem;  which  failzicing,  to  the  eldeft  Heir-female  of 
her  Body;  which  failziejng,  to  him,  and  the  Heirs-male  of 
his  Body ;  which  failzicing,  to  the  eldeft  Heir-female  of  his 
Body  ;  which  failzieing,  to  him  and  his  Heirs  and  AiSgnees 
whatfocver. 

i.Quaeritur,  Who  is  Fiar  by  the  Conception  of  the  Tailzie ; 
whether  the  Wife  j  becaulc,  (he  having  been  formerly  Fiar, 
the  Tailzie  was  made  upon  her  Rcfignation ;  and  fo  the 
Heirs  of  the  Marriage  muft  /tm  dubio  be  Heirs  to  her?  Or, 
Whether,  the  Hu(band,  by  the  Prerogative  of  the  Sex,  and 
bv  the  laft  Termination  of  the  Tailzie,  which  refolves  on  his 
Heirs  {utfupra)  will  be  Fiar  ?  Or,  If  the  forefaid  Deftina- 
tion,  whereby  the  Wife's  Hcirs-male  or  female  are  preferred 
to  the  Huiband^s,  in  all  the  Branches  of  the  Subflitutions,  will 
alter  the  Cafe  ? 

2.  To  whom  the  Heir  of  the  Marriage  could  be  ferved  j 
Whether  to  the  Hu{band,  or  to  the  Vfife  ? 

3.  Hoc  fuppofitio^  Tliat  the  Hu(band  be  Fiar;  whether  or 
not  the  forefaid  Cuncraft,  whereby  (he  puts  the  Hu(band  and 
Heirs  of  the  Marriage  in  Fee,  will  be  interpret,  in  Law,  pre- 
judicial to  the  former  Tailzie,  as  a  wronging  thereof;  al- 
tbo'  the  Hu(band  was  exprcfsly  obliged  to  aflume  the  Name 
and  Arms  of  the  Family  ;  which  completes  the  Dcfign  of  all 

fuch 
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fuch  Tailrics  ?  And,  Whether  the  Contrad,  being  in  Mino- 
rity^ will  be  reducible  upon  that  Ground  ? 

4.  Altho*  it  might  be  reducible,   as  dcbordiog  from    the 
firft  Tailzie,  by  making^  him  and  his  Heirs  abfoluce  Fiar  ;  yet 
If  it  may  not  ftand,  in  (o  far  as  concerns  the  Hufband  and  chc 
Heirs  ot  his  Body ;   and  be  only  reducible,    in   io  far  as  it 
alters,  and  debords  from  the  other  Branches  of  the  Tailzie  I 

5.  *Ti8  thought.  That,  by  the  Conception  of  the  (aid 
Refignation  in  the  Contract,  the  Wife  is  Fiar,  in  refpcft  of 
the  farft  Termination  after  the  ConjunA-fee,  and  their  Heirs- 
male  J  upon  the  Heirs-male  of  her  body  :  And  therefore,  tbc 
Heir  of  the  Marriage  muft  be  fervcd  to  the  Wife;  and  not 
to  the  Hufband.  And  the  Hufband  is  not  Fiar,  otherwife  it 
had  been  a  Breach  of  the  Tailzie;  And  if  made  in  Minority 
it  had  been  reducible.  And  in  flrift  Law,  the  Contravention 
is  a  Forfeiture. 

Taizlie  altered. 

N.   A   Minor  having  contrary  to  the  Claufc  irritant   con- 
IX  taincd  in  his  Father's  Tailzie,    altered  the  Succcffi- 
on;,  and  being  infeft  upon  the  Refionation  :  If  the  faid   laft 
Right  fhould   be  reduced.     (Vide  Homologation^  quaeft,    2.  in 
litera  H)  ^aeritur^  What  way  (hall  the  Contravpener  return 
to  the  former  Right  ?  And,  Whether  by  the  Decreet  reduc- 
tive, the  former  Right  will  revive,    as  if  the  pofterior  bad 
never  been  ?  Or,  ifthe  faid  Perfon,  upon  a  Bill  to  the  Lords, 
mufl  have  a  Warrant  to  the  Direftor  of  the  Chancery  for  a 
new  Safine?  Seeing  by  the  Refigpalion  and  Saline  following 
thereupon,  there  was^fc/tf^^  auif-fafine:  £/  quodfaCtume/l, 
iffeSum  fieri  nequit  ? 

S.  If  theforcfaid  Rcfignation  and  Infcftment  were  reduced 
upon  the  Hftad  of  Minority  and  Lefion;  the  Minor's  former 
Right  would  revive ;  And  there  needs  no  new  Safine  in  the 
Calc. 

T^einds. 

_  • 

N.   A  Perfon  having  Right  both  10  Lauds  and  Teinds,  dif- 
^^  poneth  the  Lands^  without  Mention  or  Exception  of 

Teinds : 


J 
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Xcinds :  ^aeritur,  If  the  Tcinds  be  difponcd  ?  Rath  duU^ 
tandi^^Thti  the  Right  of  Tcinds  is  an  inferior  Intercft  »  and, 
upon  iht  Matter,  a  Servitude  and  Burden  upon  the  Lands ; 
and  is  extinguiihcd  ^«/i(/7dvtf  tff  roff/oZ/^/fW*  as  foon  as  ir  is 
iif  the  Perfon  of  the  Heritor  \  as  in  the  Cafe  of  Servicudes,  ^ 
Right  of  i^nnualrentSy  &£. 

A  Perfon  havinp  acquired  by  Infeftment,  a  Right  to  the 
Tcinds  of  his  own  X.andi  ;  ^aeritur^  If  the  Tcinds  be  con- 
founded with  the  Right  of  the  Stock,  that  the  Lands  being 
thereafter  difponcd  or  comprifed,  without  Mcutioii  of  Tcinds ; 
if  the  Buyer  or  Comprifer  will  have  Right  to  the  fame,  ^s  in. 
the  Cafe  of  a  Right  of  Annualrent  f 

^aeritur.  If  a  Perfon,  having  a  Right  to  Lands  cum  de* 
cimis  indufis  ;  whether  in  that  Caic,  the  Buyer  or  Conaprifer^ 
without  Mention  of  Tcinds,  will  have  Right  to  the  lame? 

Seeing  the  Brieve  bears  only  a  Warrant  to  inquire  de  quu 
busterris  et  annuls  redditibus  the  Defunft  died  ve  imt,  without 
Mention  of  Tcinds:  ^uaeritur^  What  way  a  Perfon,  being 
only  infeft  in  Tcinds,  his  Heir  may  be  ferved  fpecial  Heir  to 
him  in  the  fame  ? 

When  Tcinds  are  in  Noncntry :  ^oiritur,  If  the  Supe- 
rior will  have  Right  to  the  haill  Profits  before  Declarator  i 
Seeing  Tcinds  are  not  retoufed  ;  and  there  is  neither  an  old 
nor  new  Extent  of  the  fame. 

S.  Tho'  a  Perfon,  having  Right  both  to  'Lands  and 
Tcinds,  ihould  diipone  his  Lands,  without  Exception  of  the 
Tcinds ;  yet  this  Difpofitmi  will  only  carry  the  Lands,  and 
not  the  Tcinds :  Bccauff,  Tcinds  are  poiTciled  by  a  di&rent 
Title  from  that  of  Lands. 

And  therefore,  tho'  the  Difponer  were  infeft  in  the 
Tcinds  of  his  own  Lands, yet,  fince  dill  he  bruiks  the  Tcinds  by 
a  different  Title,  the  Buyer  or  Comprifer  of  the  Lands  from 
hiro,  would  have  no  Right  to  the  Tcinds, 

BiTT  'tis  thought,  if  a  Perfon  have  Right  to  Lands  cum  de» 
cimif  imluJiSf  it  varies  the  cafe :  For  here,  the  Title  is  the 
fame  ;  and  the  Tcinds  are  included. 

Tho'  the  Brieve  bears  only  Warrant  to  inquire,  de^tdkis 
terris  et  artnuu  redditibus  the  Dcfunft  died  veJHtus,  without 
Mention  of  Tcinds  J  yet  his  Heir  may  be  therein  ferved  in 
fpecial  to  him,  by  virtue  of  the  fame  Brieve:  For  the 
Terms  thereof  are  not  to  be  fo  ftri&ly  and  captioufly  underftood. 
'  When  Tcinds  arc  in  Nonentry,  the  Superior,  before 
Declarator,  (hould  only  have  the  Fcu-dacy,  if  they  hold 
Feu;  or,  ^  blanch,  the  fifth  of  tlie  rctoured  Duty  of  the 
Property :  fgf,  this  feemsto  be  mc&eqpl  Rule. 

Hhh  Teind 
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Tcind$fFiJh. 

BOATS  for  ttkiog  of  Fi(h,  lying  upon  the  Shore  is 
ODc  Pari(b|  aud  going  thence  and  retarning  thither 
for  taking  and  unloading;  but  bcloDgrng  to  Perfont  in  another 
iwighbooring  Parl(h :  ^aentur,  If  the  Tcind  of  the  Fifli 
Aonld  belong  to  the  Miniftcr  of  the  Pari(h  xrherc  they  art 
takeo^  OTi  where  the  Ovtrner^  and  Fifhen  dt^xll  > 

S.  rru  thotight,  the  Teind  of  the  Fi/h  would  belong  tti 
the  Miniftcr  ofthe  Pariih  whore  they  are  taken  aCki  unload- 
ed^ without  refpeft  to  the  Owner's  and  Fiflier's  dwclUnjg  clfc- 
Where:  For.  thiafcems  to  be  the  Import  of  the  Minifter't 
Title. 

Prtyoing  the  Tenor. 

M  |F  a  Cotoprifing  may  be  made  op  by  proving  the  TV- 
*  nor?  AMSWERy  It  is  thought »  not  ?  In  rc(jpoa»  by  the 
Aft  of  Parhament,  the  Tenor  of  Letters  of  Horning  and 
Executions  cannot  be  proven ;  and  there  is  ead^m  rOto  as  to 
Comprifings:  Arid  a  Cbmprifing  b  not  of  the  Nature  of  Serif* 
ia  et  inftrumenta  quae  p$Jfutn  r^d,  being  both  of  the  Natore 
of  Executions,  and  of  a  Decreet  of  the  Mt&nger  u 
ShcrifFin  that  Part:  And  neither  Executions  of  Mcfleugcrs, 
toor  Decreet!  can  be  made  up  by  proving  the  Tenor: 
And  it  is  not  enough,  that  Witneffcs  may  remember 
tnd  be  pofitive  that  there  was  a  Comprifing  ;  fceing 
they  cannot  remember,  at  Icaft  ought  not  to  be  truft- 
ed,  whether  the  Comprifing  be  formal ;  which  bang  jurU, 
they  can  neither  be  Judges  nor  Witncflb  thereto. 

S.  Thi  Tm)r  of  a  Comprifing  cannot  indeed  be  proven 
nor  made  up,  becaufe  ofthe  Executions  and  Solemnities  there- 
of, and  the  quneftiones  juris  that  may  arife  thereon,  which 
caonot  be  iruftcd  to  Witneflcs:  For  which  Caufe  alfo,  ibe 
AA  of  Parliament  forbids  the  proving  of  the  Tenor  of  Let- 
ters of  Horning  and  their  Executions, 

M  Quiimturs  Xrf  a  Decreet  for  proving  the  Tenor  can  fa- 
tlsfir  theProduftion  lu  an  Improbatiou  ?  Answer, It  isthoti^t, 
it  mould  not ;  no  more  than  a  Tranfumpt :  Seeing  otherwtfe, 
the  indirea  Manner  may  be  cut  off,  which  arifcth  upon  the 
comparing  of  Hand-writ,  and  other  Circumftances  from  the 
principal ;' which  is  not  competent,  when  Extrafts  only  of 
Ibch  Writs  are  produced.    And  the  Stile,  That  fuch  Decreets 

fliould 
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(hould  make  alfo  great  Faith,  as  if  the  Writs  wcrp  produced, 
is  CO  be  Qoderftood  civiluer;  inz.  Except  in  ctmfafeufu 

S.  If  a  Decreet  proving  the  Tenor  cannot  faiisfy  the  Pro- 
da<aion  in  an  Improbation;  then  the  proving  of  Tenors  \i  not 
a  complete  Remedy  for  Writs  Ipft.  And  wc  aifo  fee  Proving 
of  Tenors  often  raifed  to  prevent  Certification  in  Im probati- 
ons. And  therefore,  though  the  Tetm  canndt  fupply  the 
Principal  y«//y^  as  to  the  comparing  of  Hand-writs  and  othet 
Circumftances ;  yet  if  a  Tenor  were  found  proven  by  a  Dc- 
crcjet  mforo,  it  would  be  fgftained, 

7/.  If,  Sentences  or  Afts  of  Court  being  loft,  the  Tenor 
wiay  be  proven  ? 

If  Executions  of  Summons  of  Interruption  b«ing  loft,  roajr 
be  made  up  hy  proving  the  Tenor,  after  the  Deceafe  of  the 
MdOTenger  r  It  is  thought^  ITiat  they  cannot :  Seeing  by  the 
AA  of  Parliament,  the'Tenor  of  Letters  of  Horning  avd  £xe- 
cutions  cannot^  be  proven.  And  there  is  eaikm  rsM  as  u>  ' 
other  Executions  made  by  Meflengers ;  which  appears  to  be 
that;  viz.  That  they  ^rtfenA  ptwlici;  and  by  the  Law,  only 
trufted  and  autborifed  as  to  fqch  A  As,  and  their  Relation  of 
the  fame« 

S.  It  is  thought,  That  Sentences  or  AAs  of  Court  beipj 
loft,  the  Tenor  fliould  not  be  proven,  becaufe  of  thcjr  So- 
lemnities* And  thus.  Executions  of  Summons  of  Interrup- 
tion ;  and  in  efte^,  no  Executions  of  tettrrs,  ibould  he  adr 
mitted  to  be  proven,  becaqfe  of  the  Stridnefs  of  their  Solem^ 
nities,  and  the  (^^It^pps  t}iat  m^y  arife  th^rcob  in  jure,  as 
bath  b^enfaidn 

M  If  the  Tenor  of  Bonds  maybe  proven?  Ans'^^er, 
There  is  a  Difference  betwixt  Spnds  ?nd  other  Writs,  in  re^ 
fpcft  Bonds  are  granted  to  ^h$  Effcft  they  may  be  fatisfied, 
'  and  retired  upon  Saiisfadion  t  And  Debtors  think  themfelvcs 
fecure,  when  they  retire  and  dpftroy  their  Bonds.  And 
therefore^  when  a  Bond  capnot  bp  produced ;  infirumentuni 
fenes  debttorem^  or  which  cannot  be  mo^'o ^  pr^fumitur  tibera^ 
mm;  unlofs  there  be  a  clear  Evidence  ihu  they  could  not 
h;  fatisfied ;  as  that  the  Term  of  payment  was  not  came,  or 
fucb  like ;  and  cafus  amiffionis  be  pQutively  IjbcHcd  and  pro* 
yen ;  as^  iticendu,  nana,  or  the  like. 

5.  l^  the  Probatipo  of  the  Tenor  of  ]^nds^  the  ^rafi^ 

$mljfum 
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amffioms  (hoold  be  Very  ftriAly  examined,  and  clearly  proven, 
and  other  Circumflanccs  alio  coufidercd ;  becaufc,  as  the 
Author  fays,  Bonds  may  be  retired:  And  a  retired  Bond  li- 
berates from  the  Debt^ 

.  ^.  If  a  Comprifing  may  be  made  up  by  proving  the  Te- 
nor ?  Answer,  It  is  thought.  Not,  for  the  Rcafons  forcfaid  i 
viz.  That  it  is  both  an  Execution  and  Sentence  j  and  ihc' 
Tenor  is  fo  long  when  it  is  of  fo  many  Baronies,  and  it  cod- 
tains  fo  many  eiTential  Formalities:  and  Ads  of  Execution  ; 
and  the  Witneffcs  to  many  feveral  Executions,  that  no  Pcr- 
fon  can  declare  that  the  Tenor  libelled  is  exa&iy  the  troe 
Tenor:  And  Comprifings  are  of  that  Nature,  that  they  may 
be  (atisfiedi  and  are  deduced  to  the  end  they  may  be  fa(isfied. 

S.  That  the  Tenor  of  Comprifings  fliould  not  be  proven, 
is  faid  above,  ^%.  h.t.  And  here  again,  the  Aathor  gives 
very  good  Reafons  for  that  Opinion. 

Decreets  for  proving   the    Tenor. 

N.  '•pHE  Tenor  of  a  Writ  being  made  up  :  Quaerhur^  If 
-■•  it  will  fatisfy  the  Produftion  in  an  Improbaiion  ;  the 
Granter  or  his  Reprefentatives  being  called  to  the  making  up 
of  the  Tenor  and  Compearing  ?  Ratio  dubkmidiy  That  as  to 
a  third  Party  who  has  intereft  to  queftion  the  Writ,  beiog  a 
Creditor,  and  having  comprifed  before  the  Decreet  for  pro- 
ving; and  there  being  a  prior  Comprifing  upon  the  faid  Bond ; 
there iseadim  ratio  as  in  Extracts ;  feeing  the  Means  of  Impro- 
bation  in  the  indired  Way  is  taken  away.  Vide  Tranfwnpu, 
iua'ji.  I.  bujus  literal. 

S.  This  i^ueftion  was  confidcred  under  the  former  Title. 

Terc^. 

AT.  A  Perfon  difponed  Lands  bona  fide,  but  being  prevent- 
^^  cd  by  Death,  before  the  Buyer  was  infcTt :  <%tf^. 
titwr^  Whether  the  Relicl  will  have  Right  to  a  Terce  ?  Ra- 
tio duhitandif  The  Relicl  has  a  Terce  of  all  Lands  wherein  bcr 
Hufband  died  infeft,  and  is  not  liable  to  perfonal  Creditors. 
On  the  other  part,  it  fcemeth  agaiuft  Reafon,  That,  the 
Hufband  having  ^wa/^r  diiboned,  and  the  Heir  being  liable 
for  Implement,  the  Kelift  Ihould  be  in  better  Cafe  than  the 
Heir,  who  has  no  Part ;  and  that  the  Relidl  ftiould  have  on- 
ly Right  to  a  Terce  of  Lands  undifponcd ;  and  thatthere  is  a 

Difference 
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Diifcreace  betwixt  a  Dirpofition  and  other  perfooal  Debts ; 
fceiDg  a  Difpofition  is  jus  ad  rem ;  ivhich  cannot  be  faid-  of 
other  Obligemeuts.  And  there  Words,  fiatjhejbould  bavi 
1  tree  of  aU  wherein  the  Hujband  died  infeft^  ought  to  be  under* 
flood  dvUiter  ;  viz,  undifponed. 

^eritur,  (If  Lahds  be  redeemable)  Will  the  Relia-Ter- 
ccr  have  any  Part  of  the  Money  whereupon  the  Lands  ace 
redeemed;  efpeeially,  when  the  Hulband  died  infeft  upon  a 
Compnfmg?  Ratio  dubitandi,  The  Law  gives  unto  ReliAs 
only  a  Terce  of  Lands,  and  not  Sums  of  Money.  And  there 
is  a  Difference  betwixt  a  Tercer  and  a  Lifcrenter  who  is  pro- 
yided  to  a  Liferent  of  Lands  under  Wadfet. 

A  Perfon  being  obliged  for  a  moft  onerous  Caufe,  to  dif- 
pone  his  Lands,  and  deccafing  before  Infeftment  or  Refigna- 
tiou :  ^aeritur^  If  his  Rclitt  will  have  a  Terce,  notwitb- 
ilanding  oftheDifporuion  ?  Ratio  dubitandi,  That  it  is  hard 
the  ReUdt  (hould  be  in  better  Cafe  than  the  Fiar  and  Heir, 
from  whom  the  Lands  may  be  evided  by  a  Purfuic  for  Imple- 
ment. And  tbo'  the  Huiband  died  infett,  his  Right  was  re^ 
foluhile,  and  fuch  as  might  have  been  evifted  from  him.  2A, 
A  Revcrfion  is  but  paSum  de  retrovendendo  :  And  in  this  Cafe 
there  is  a  full  Vendition  ;  and  yet  an  Order  may  be  ufed  up- 
on a  Revcrfion,  which  will  either  prevent  the  Terce,  or  ex- 
tinguilh  it. 

^uaeritur^  If  a  Revcrfion,  though  not  regiftratc,  will 
militate  againft  the  Relics,  to  prevent  her  Terce,  or  to  re- 
deem i  Sxitio  dubitandif  She  is  not  not  to  be  confidered  as  a 
fingular  Succeflbr,  but,  as  having  a  Right  by  virtue  of,  and, 
as  depending  upon  her  Hufband's  Right,  yet  flanding  in  his 
Perfon :  Whereas  he  is  denuded  in  favours  of  a  fingular  Sue- 
celfor. 

It  is  indubii  juris.  That  the  Hulband's  Debts  that  arc  only 
petfonal,  do  not  prejudge  a  Reli^  of  her  Terce  :  But,  ^ae^ 
nUir,  Whether  a  Comprifing  before  her  Hulband's  Deceafe 
will  militate  againft  her  >  And  if,  as  to  this  Point,  there  be  a 
Difference  betwixt  a  Comprifing  whereupon  the  Superior  is 
charged,  and  whereupon  there  is  no  Charge  i 

^aeritur.  If  a  Difpofition  whereupon  there  is  Refignation, 
will  prejudge  a  Terce  ? 

Lands  being  wadfet  for  a  certain  Sum  :  Queuriiur^  If  the 
Rclift  of  the  Creditor  will  have  a  Terce  both  of  the  Lands, 
and  in  Caie  of  Redemption,  of  the  Sum  of  Money  ? 

If  a  Wadfet  be  to  a  Huiband  only ;  and  after  his  Deceafe, 
to  his  Wife  :  and  an  Order  he  afed  and  declared  :•  gfuuritsir, 
If  fhe  wiil  eet  a  Terce  of  the  Money  7  And  ia  that  Cafe, 

Whether 
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Whether  the  Executors  will  not  onl^  have  Right  to  the 
two  PartSi  but  to  the  third  Part  of  the  Sums  configned^  with 
the  Burden  of  the  Reliefs  Liferent  I 

A  Ladjy  by  her  Contraft  of  Marriage  being  provided  to  a 
Liferent ;  and  infeft  bafe  in  SatisfaAion  of  her  Tercc,  and 
what  elfc  fee  may  pretend :  ^atritur^  If,  the  Superior  qoc- 
ftioDiDg  licr  Right  as  hafe,  (he  may  have  Recourfe  to  a  Tcne, 
as  renounced  in  befaalt  of  the  )iu{band,  and  not  of  the 
Superior  ?  And  the  Renunciation  being  canfa  data  intuitu  dF 
her  Liferent,  he  cannot  debar  her  from  the  fame,  aod  take 
any  Advantage  by  the  faid  Renunciation* 

^id juris  as  to  a  Tercer,  being  Lifercntcr  of  a  third  Part  ? 
Answ£R»  The  Difference  betwixt  the  Liferent  and  Tcrtc  if. 
That  the  Uferenter'e  Right  is  anterior,  and  certain  ;  faor  the 
Tcrce  is  poftcrior,  and  uncertain.  So  that  the  FiarmayfcH 
thcLandis:  In  which  Cafes  there  would  be  no  Tcrce.  Fidt 
LififinUr^  ^uafft.  ult, 

5.  When  a  Perfoo,  having  difponed  Lands  bona  fidt,   is 

5 'evented  by  Death,  before  the  Buyer  is  infeft;  fais 
elicl,  it  is  thought,  will  have  Right  to  her  Terce  :  For, 
tho*  the  Hulbaud  aduaiiy  difponed,  and  that  lofeftment  fail- 
ed to  follow,  through  do  Fault ;  yet  the  Law  gives  the  Re- 
lift  her  Terce  of  whatever  Lands  the  Hulband  <ncd  infeft  in 
ivithout  refped  to  his  Difpofition,  as  well  as  to  his  Debts, 

And  if  the  Huiband  had  a  redeemable  Right,  the  Relifi  and 
Terccr  will  have  her  Share  of  the  Money,  upon  Redemption  : 
For  here  the  Moocy  comes  /w  &eu  of  lier  Tcrce.'  And  farther, 
Suppofe  Lands  were  comprifed  from  the  Hufband,  for  his  Debt, 
yet  if  the  Comprifcr  be  not  infefc,  the  Relid  will  get  her 
Terce. 

But  the  Author  ftill  thinks  it  hard,  if  the  HMfband  fell 
and  rcfign,  tbo'  no  Infcftmcnt,  that  tlicre  fhoold  be  a  Terce, 
and  the  ReliA  be  thereby  in  better  Cafe  than  the  Fiar  and 
Heir.  But  fince  it  is  her  legal  Provifion  ;  Why  fhould  flic 
be  prejudged  ?  And  even  as  to  WadfeU\  the  ReliA  will  have 
her  Tcrce.  But,  vchat  if  an  Order  was  ufedfor  redetmiftg^  be^ 
fwe  the  JVadfetUrU  Death  ?  And  it  is  ftill  thought.  That  tmlcfe 
ihe  Wadfet  were  renoutUid  or  declared^  fhe  muft  have  her 
Tcrce,  either  of  the  I>ands  or  of  the  Moucy. 

It  is  likewife  thought,  That  a  Revemon  notj  rceiftrcd 
Ihouid  not  militate  againit  a  Terccr,  more  than  againu  ano- 
ther lingular  Succeilbr :  For  ftill  l^e  hath  che  Provifion  from 
the  Law,  ;ind  not  from  the  Hufband. 
The  Author  fays  wc;l.  That  the  Hufband's  pcr&nal  Debt 

cannoA; 
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cannot  prejudge  a  Tcrce:  Nor  ihonld  1  bire^  Comprifing  for 
theoi>  u  bath  been  faid.  But  if  tbe  CoinDnfcr  has  charged 
the  Sopcrior  before  the  Husband's  Death  $  his  Charge  feema 
by  the  AA  of  Parliament  1661,  eqaiparate  to  an  Inleftmeot ; 
and  To  would  bar  the  Tcrce. 

But  a  Difpolitioa  with  a  .  Redgnatioti  upon  it,  will  not 
prdudge  the  Tcrce :  For,  this  Rcfignation,  though  accepcedj 
doth  not  totally  dcDude.  T[ki  Author  [itfeems)  is  oftht  CMra* 
ry  Oftmm. 

A  Wadfct  being  to  a  Huiband  and  Wife,  the  longeft  Liver ; 
though  an  Order  were  ufed  in  the  Hulbaad's  Time ;  yet  her 
Right  will  remain  to  the  Lands  and  Monev;  unlefs  the  Wad^ 
fee  had  been  either  renounced  by,  or  declared  againft  ift^  in 
the  Huiband's  Time.  And  it  doth  not  appear,  how  (he  (hould 
have  Right  to  any  Part  of  the  Fee  of  the  Money,  nnlds  the 
Wadfet  had  been  renounced  and  declared  in  the  Hufband's 
Time,  as  faid  is  :  For  then,  the  Money  couflgncd  becomes 
moveable,  and  falls  under  the  Wadletter^s  Execntry,  where 
flic  gets  her  Relid's  Part, 

A  Woman  being  infeft  haft  upon  her  Contrad  of  Marriage, 
in  certain  Lands  in  SatisfaAiOn  of  her  Terce ;  if  the  Supe- 
rior (hould  quarrel  her  Right,  in  all  Reafon  flie  ihould  recur 
to  her  Tcrce,  if  there  be  a  Recourfe  to  it.  But  put  the  Cafe, 
/he  is  infefc  bafe  in  Ward-landl,  and  that  the  Huiband  there- 
after alienates  the  greater  Part,  and  makes  the  whole  rec(>g;- 
nofce;  her  Liferent  mud  faU ;  and  (be  will  have  no  Reconrie, 
becanie  her  Huiband  alfo  divcfted. 

Tmk  Difference  betwixt  a  Lifirent  and  a  Tera  is  none  up- 
on the  Matter ;  but  ordinarily,  the  Liferent  is  anterior  and 
.  certain  by  Provifion  ;  but  the  Tcrce,  polleriorand  uncertain, 
and  by  Difpofition  of  the  Law. 

7bt  next  TitU^  is  only  a  Latin  Defimtl&n  d/*Tcrritorium,  vh. 
Univcrfitas  agrorum,  jurifdii^ionc  munita. 

Tejiamenr. 

•   M  1 F  a  Tcftament  may  be  holograph  ? 

S.  There  appears  no  Reafon  why  a  Tcftament  may  not 
be  holograph ;  nor  can  there,  in  this  Cafe,  arife  any  Que^ 
ftioD  about  the  Date,  whi(;h  is  only  undcrftood  to  be  before 
ihcTeftator's  Death. 

If. 
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N.Imz  mmreable  Debt  be  dae  to  an  E/^E/hium  yibo  is  6c- 
ceafedy  muft  it  be  confirmed  Id  Scotland ;  et  e  cmtra  f 

If  a  ooDcupatiye  Teftament  in  Et^Und,  will  have  Right  to 
a  Debt  due  in  Scotland?  Ratio  dubitanSj  It  is  valid  in  England : 
//  MoUlia  mn  habintjitym,  it  fiquuntur  ftrjonam  :  On  the  other 
party  corpora  moHlia  et  nomina^  though  they  have  not  faum^ 
as  Lands ;  yet  they  have  it  fo  far,  as  being  r/i  Scoticaf^  thej 
cannot, be  tranfmittedy  but  according  to  the  Law  of  Scotland^ 
Law  being  rerum  domina. 

S.  We  had  this  Qucftion  before.  Tit.  Nomina  Dehitarum^ 
and  Tit.  Strangers,  Where  it  is  fully  difcourfcd,  That  ma- 
Ulia  feqmantur  perfonam^  and  (hould  be  dilpofablc  according  to 
the  Law  of  the  Man's  Refidence;  and  likewife,  that  his  per- 
fonal  Deeds  ihouldbe  regulate  by  the  Solemnities  there  in  Ufe: 
But  a  nuncupative  Teftament,  depending  on  the  Evidence 
of  Witnefles,  which  \iiScotland\%  limited^  and  the  Limitation 
a  Rule  of  Judgment;  maybe  the  Reafon  why  fuch  a  Tefta- 
ment would  not  be  fuftained  with  us. 

•  iV»  ^!d juris,  If  it  be  offered  to  be  proven  by  the  Oath 
of  the  neareft  of  Kin,  that  the  Defund  did,  before  him,  and 
other  Witncfies  above  Exception,  name  the  Purfucr  his  £xc- 
cutor  and  univerfal  Legatar ;  will  a  nuncupative  Teftament  ib 

i)roven,  befufiaincd?  Answer,  It  is  thought,  it  will  not; 
eein^  nuncupative  Teftaments  are  not  in  oar  Law  admitted  i 
And  It  is  de  forma,  that  they  (hould  be  in  fcriptis. 

^aerittify  It  a  Teftament  may  bc-fuftaiucd  by  way  of  In- 
ftrument?  Answer,  An  Inftrumcnt  under  a  Notar^s  Hand, 
being  but  the  Aflcrtion  of  a  Notar,  is  not  confidered  zsfirit* 
fum,  which  requires  the  Subfcription  of  the  Party  himleff; 
or  in/ithfi^um  by  Notars,  before  Witueftes  deejns  mandate. 

^aeritur,  If  one  Notar  fubfcribing  for  the  Teftator,  be 
fufficient  in  Teftaments?  Akswer,  affrmative ;  in  refped 
of  the  great  Favour  of  laft  Wills ;  and  oftentimes  there  is 
not  copia  notariinrum. 

S.  The  Author  fays  well.  That  though  it  (hould  be  offer* 
ed  to  be  proven  hy  the  Oath  of  the  neareft  of  Kin,  that  the 
Defund  did,  before  him  and  other  Witne(res,  name  the  Pur- 
fuehis  Executor  and  univerfal  Legatar;  it  would  not  be  fuf« 
taincd :  For,  Writ  is  neceflfary  to  a  Teftament.  And,  that 
a  Teftament  cannot  be  made  up  by  the  hftrmtunt  of  a  No- 
tar ;  for  that  is  not  the  ff^rit  neceflary,    and  wants  the  Sulv 

fcription 
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fcripnoA  of  the  Party,  which  ooghc  only  to  be  by  the  Party 
himfelf,  orbyNocars  for  htm,  aod  di  ^u$  wandato*  Andi 
That  one  Notar,  fubfcribing  a  Tcftamcnt  for  the  Tcftator, 
is  fufficieot ;  albeit  the  Tcftament  may  be  of  Importance 
aad  that  writs  of  Importance  fiionld,  by  the  Afi  of  Parlia* 
mcDt  Ja.  VL  Pari.  6,  Cap.  80.  be  fubfcribcd  by  two  famous 
Notars  and  four  famous  Witnefles,  if  the  Maker  canaoc 
write.    Bqi  this  is  in  favours  of  Tcftaments. 

N.  Ministers,  by  AA  of  Parliament  cannot  be  Nours; 
hut  in  the  Cafe  of  Teftaments :  Quairitur,  If  eo  ipfo  that  they 
are  Minifters,  they  may  be  Notars  in  Teftaments  ?  Or,lf  they 
maft  be  admitted  Notars  i 

S.  A  Minifler  may  fubfcribe  as  Notar  in  a  Teftament,  tho* 
be  be  not  a  Notar  admitted  ;  and  that  by  Reafon  of  the  £x- 
ception  in  the  Ad  of  Parliamtnt,  Jam.  VI.  Pari.  8.  Cap.  133. 

.  N.  Quoi  ratio  That  a  Teftament  made  in  France  or  Holland^ 
according  to  the  Cuftom  there,  which  is  different  from  ours, 
Ihould  be  fuftained  in  Scotland^  as  to  any  Sc9Ui/h  Imereft  falling 
under  the  fame  I 

5.  A  Tcftament  made  by  a  Perfon  <lyiQg  in  France  or  Hoi* 
land,  according  to  the  Cuuom  there,  mould  be  fuftaided  in 
Scotland,  thoix^  the  Caftom  be  different ;  and  even  as  to  a 
Scotifif  Intereii,  falling  under  the  fame  :  Becaufe,  teftamenti 
faffU  ought,  in  all  Reafon,  to  follow  the  Perfon.  And  Per- 
fons  dying  any  where,  ought  to  be  allowed  to  aft  or  teftate 
according  to  the  Cuftom  of  the  Place,  as  to  all  iiicwjwra  per^ 
finalia. 

N.lnz  Minor*  having  Curators,  may  difpofc  of  his  Eftatc 
by  Teftament,  without  the  Curators  Confent  \ 

A  Minor  of  thirteen  Years,  or  thereabout,  having  made  a 
Tcftament,  and  named  the  Perfon  with  whom  he  was  boards 
cd  and  bred  in  Family>  his  Executor  and  univcrfal  Legatar, 
without  the  Knowledge  or  Confent  of  any  of  his  Friends : 
^ttfl/r/V«r,  Whether  the  faid  Teftament  may  be  q\ieftioncd  up- 
on Circumvention;  without  qualifying  any  other  Circumftance, 
but  that  itis  ddui  in  re  if  fa,  to  elicit  troma  Perfon  of  that  Age, 
Right  to  all  his  moveable  Eftatc,  in  Defraud  of  his  Friends  \ 

\\\  Answer, 
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AMfWtit,  tt  is  cafiis  arUtrarius  \  and  much  will  dSepend  n]^ 
on  Circninftioces,  if  che  Dcfaoft  had  no  Relation  to  tfae . 
Esecntor :  And  if  the  Execator  did  fn^eft  that  the  Dciiiofi 
flioold  make  a  Teftament,  and  emploYcd  the  Writer,  and  £4 
inform  the  Writer^  what  the  Tenor  mould  be^  and  fuch  like 
A  Teftament  beine  made  by  a  fickly  Child  being  Puks^  bat 
m  c9H/lniQ,  and  a  little  Time  more,  in  favours  ot  bis  Nurfe, 
in  wnofe  Houfe  he  had  ftayed  for  divers  Years,  and  lay  fick 
for  the  Time,  whereby  (he  was  named  Executrix  and  ddivct- 
fiil  Legatrix ;  may  be  reduced  as  inoffia^fum  et  fioUfum  \  that 
being  i$lus  re  ipfay  and  machmatifi/raudulefita^  to  prejudge  five 
of  his  Brethren  and  Siften,  who  were  in  a  poor  Condition  ; 
in  TcfpcA  the  Child  had  but  lately  palled  Tatory,  and  cfaofen 
Curators:  And  the  faid  Teftament  was  elicited  from  him 
without  the  Knowledge  of  his  Curators  and  other  Friends  ;  and 
the  Writer  and  Witnefles  were  employed  by  the  fud  I^^nfe: 
And  the  Friends^  apprehending  that  (be  might  uke  Advan* 
tage,  dealt  with  her,  That  the  Child  misfat  be  fuffercd  lo 
flay  in  another  Place  ;  and  (he  was  not  only  fatisiied  for  the 
Time  he  had  been  with  her,  but  they  ofiered  a  Sum  of  Mo> 
ney  to  her,  that  he  might  be  at  Freedom.  And  it  is  fo  inci- 
dent to  Minors  to  be  influenced,  that  when  they  are  to  choole 
Curators,  the  Council,  upon  Applicationwill  fequeftraie  them. 

S.  A  Minor  havine  Curators,  may  neverthelefs  teftate  op> 
on  his  Moveables  without  their  Confeot. 

If  a  MiQor,  juft  coming  out  of  his  Pupillarity,  ftioald  make 
a  Teftament,  and  therein  name  bis  Landlord,  or  fo,  with 
whom  he  U  tabled,  to  be  his  Bxecutor  and  univerfal  Legatar, 
paffing  by  his  Friends^  and  without  their  Kopwledge ;  and  if 
there  appear  any  undue  Pradice  or  Suggeftion  in  the  Cafe, 
the  Minor  may  be  judged  to  be  lefed  and  circumvcened.  For, 
there  is  indeed  a  prcfumpcive  d^lus  in  re  ipfa^  and  the  Thing 
moil  fufpeA,  and,  as  the  Author  fays,  it  is  eafus  arUtraruis, 
He  fubjo'ms  another  Cafe,  of  a  fickly  Child,  juft  paft  Pupillari- 
ty, a€d  then  tcftacing  in  favours  of  his  Nurie,  wich  whom  he 
ftaid,  to  the  Prejudice  of  five  poor  Brethren  and  Sifters;  and 
whereof  all  the  other  Circumftances  were  true  to  my  Know* 
ledge.  And  yet,  the  Lords  fuftaincd  the  Teftament :  miA 
mcy  juftiy  make  all  men  jealous,  and  indeed  (hould  make  the 
Lords  themfclves  moft  jealous  of  their  own  arbitrium^  iu  fuch 
Cafes  i  for  this  was  certainly  one  of  the  hardcft, 

Teftamenit 
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Tejiament  Execute. 
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M  IT  appears.  That  the  Tcftamcbt  is  executed  as  to  Debt* 
*  ars,  by  Sentence  againft  them  ;  fccine  after  Sentence 
an  Executor  may  aflign  :  And  therctore,'  if  tSe  Executor  die, 
ihe  Debt  may  be  confirmed,  and  purfued  for  by  his  Executors. 
^.  tVhen  Teftamcnts  are  faid  to  be  execute,  either  as  td 
Debtors,  or  fo  as  to  leave  no  Place  for  non  executa^  with  fomc 
other  Queiftions  of  that  Nature,  hath  been  already  confidered, 
77/.  Executors.   . 

Tejiament  on  the  Wife^s  Part. 


the  Goods,  having;  given  up  the  Wife's  Jewels,  and  among 
th^  Oebij  due  by  him,  having  given  up  Debts,  either  iimply 
heritable,  being  upon  an  Infeftment,  or  htr\i7^\At  quoad  reliSam^ 
upon  Bonds  whereof  the  Term  of  Payment  is  pait ;  and  fo  the 
debitahtiuf^  found  to  exceed  bma^  J^aeritur^  What  in  L4W 
the  Commiflars  (hould  do  in  fuch  a  Cafe  ?   Answer,   The 
Wife's  Jewels  and  Abuilziedients  ought  to  be  coniidered  as 
praecjpua^  and  not  in  Communion }  and  which  ought  not  to 
be  aftcAed  with  the  Debt :  And  it  ought  to  be  coufidered,  if 
any  of  the  Debts  be  moveable  quoad  nliiiam,  apd  thcfe  only 
ought  to  affcft  the  Wife's  Part;  io  that  what. is  frejc  of  the 
Inventary  of  the  Hulband's  Goods  will  divide,  if  ther^  were 
noBairn^t  infamiUa  ;  and  albeit  there  be  Bairns,  hut  forisfamili,' 
aty  the  Half  of  the  Hufband's  free  moveable  eftate  would  be 
the  Wife's  Part ;  and  ought  to  be  confirmed  as  belonging  tp 
her,  with  her  whole  Jewels  and  Abul^ements. 

S.  It  is  evident.  That  the  Wife's  Jewels  and  Abulziemcnts, 
Ihould  fall  zn  praecipua  to  htr  SucceUors ;  and  that  they  will 
have  her  Share  of  free  Moveables,  and  of  Debts  due  to  the 
Hulband,  tnoycMc  quoad  reii&am^  with  DcduAiou  only  of 
debts  due  to  the  Hufoand,  moveable  in  like  Manner*  And  tb^ 
Divifion  in  this  Cafe,  if  no  Children,  or  forisfamiiiat^  will  be 
bipartite  and  if  Children  inftmiilia^  tripartit:  But  the  Jewels 
will  be  praecipuay  as  faid  is. 
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N.  When  the  Hufband  forvivei  the  Wife,  and  her 

tamcnt  be  confirmed ;  whether  moveable  HeiHhip  wll  be 
deduced,  as  when  the  Hufband's  Tcftamenc  is  confirmed  ? 
Aatis  duUtandi,  Therccao  beno  Heirihip,  the  Hofband  li- 
ving :  And  on  the  other  part,  the  Wife's  Exccntry  ought 
not  to  be  in  better  Cafe  tnan  herfelf,  if  Ihe  had  furvivcd : 
And  there  can  be  no  Bairns-part,  until  the  Hufband^s  Deceafe 
«^,   albeit  hahitu :  And  there  is  eadem  ratio  as  to  Heirlhip. 

S.  I  would  incline  no  Heirlhip  in  this  Cafe,  becaufe  the 
Hufband  ftili  living.  It  is  true,Ithough  there  can  be  no  Baims- 
part  a^u,  until  the  Father  deceafc  y  yet  hefe,  where  it  is 
only  hahitu^  it  is  deduced  ;  and  it  may  be  thought,  there  is 
eaJim  ratio  as  to  the  Heirfhip ;  but  ftill  the  Heirihip  hath   a 

Eeculiar  Refpcd  to  the  Hulband*s  DcatR :  And  if  by  this 
Lcafoning  the  dying  Wife's  Part,  Ihould  be  better  than  her 
Fart  furviving  would  be,  it  is  but  her  Chance :  But  the  CuT- 
tom  in  this  Matter  is  to  be  obferved. 

The  tuxt  Title  is  Teftes  j  for  which,  fee  WitmJJis. 

Third  and  Teind. 

N.  \T;HEN  Lands  are  fct  for  Third  and  Teind,  fo  that 
VV  the  Mafter  is  not  to  be  paid  by  the  Hand  of  the 
Tenant,  or  by  the  Product  of  the  Corns  when  they  are  reap- 
ed and  thrcfhcn  ;  but  has  an  Intcreft  in  the  Corns  and  Bodies 
of  the  fame,  as  the  Tenant  himlelf :  Whether  will  his  Exe- 
cuton  have  Right  to  the  Third  and  Teind  entirely,  the  De- 
funct dying  before  Separation  ;  eodem  tnodo^  as  if  the  Tenant 
who  is  partiaritu  as  to  two  Parts,  (hould  die  before  Separa- 
tion ?  Ratio  dubitaiidij  That  there  is  no  merces  or  Duty  pay- 
able to  the  Tenant :  He  fows  the  Ground  for  his  own  Ufc,  aud 
for  the  life  of  the  Mafter. 

If  the  Wile  (hould  deceafc  after  Separation,  whether  in 
that  Cafe  her  Executor  will  have  Right  entirely  to  the  Third 
and  Teind;  feeing  they  zv^  fniduj percepti,  et  in  boms  ma- 
rm  ? 

Vide  LifercnUfy  qua:ft?i,  in  litera  L.  Which  Queftion  may 
be  propofed  as  to  Third  and  Teind. 

S,  When  Lands  are  fct  for  Third  ordTeiud  ;  fo  that  the 
Mafter  has  an  Intereft  in  the  Corns,  as  the  Tenant  himfclf ; 

if 
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if  the  Maftcr  die  before  Separation,  it  is  thought,  his  Execn- 
tors  will  have  Right  to  the  Hhird  and  Teind  cDtirely :  Foty  it 
is  like  to  an  Executry  cropt :  And  the  Tenant  is  opderftood 
%o  have  fown  for  the  Maftcr  and  himfclf.  And  fnppofc  the 
Matter  died  after  the.Separaiion ;  yet,  if  before  the  Martin^ 
ffw/,  the  Cafe  is  the  fame :  For,  if  he  died  after  the  Martin^ 
mas,  there  could  be  no  Doubt  but  the  whole  Year's  Rent 
would  fall  to  his  EKecutor. 

Aiid,  if  the  Wife  fliould  dcccafc  after  Separation,  when  the 

fruauj  arc  percepti  et  in  boris  mariti ;  then,  U  fccms  (he  will 

only  have  her  Share  6f  the  Executry.    And,  if  Ihe  die  before 

the  Separation  j  it  fccms  to  be  the  lame  Cafe  as  of  the  Huf- 

band's  Exccuiry-Crop,  whereof  ftie  will  have  her  Share. 

Titles  of  Honour. 

N.  iF  there  he  feudum  comitatus,  nut  regulu  and  the  fame 
^  defcend  to  Heirs-portioncrs ;    ^uid  juris  as  to  the 
Title? 

5.  A  Title  of  Honour,  provided  to  Heirs  whatfomever,  yet 
being  indivifiWe,  will  fall  to  the  cldcft  Heir.fem*alc  :  And  c 
vcn  if  a  feudum  conitatus  ftiould  be  provided  to  Hcirs-portion- 
ers;  though  the  Heritage  would  divide;  yet  the  Honour 
ivbuld  remain  with  the  cldefl. 

N.  When  an  Eftate  in  Lands  and  Baronies  is  crcflcd  in  co- 
nntatumy  with  the  Title,  whereupon  Infeftment  follows:  fi^^- 
ritur.  If  the  Eftate  be  difponed  or  evided.  Quid  jurij  as  to  the 
Title ;  feeing  it  is  not  given  by  PateiSr,  but  by  Infeftment^ 
as  baereditamentum,  and  acceflbry  to  the  Lands  ? 

S.  Though  an  Eftate,  ercfled  in  an  Earldom  or  Lordlhip, 
be  difponed  or  eviSed  by  CompHfmg;  the  Title  cannot  be 
conveyed,  but  will  remain  and  follow  the  Blood.    - 

N,  A  Parent  of  Honour  being  granted  to  a  Pcrfon  and  bis 
Heirs:  i2."^^«r,  If  any  of  his  Heirs  may  furrender  the  faid 
Honour  in  tjie  King's  Hands  for  a  new  Right  tohimfelf,  and 
other  Heirs  than  is  in  the  former  Patent,  albeit  he  was  not  fcr- 
ved  Heir  himfclf  ?  Rntio  diibitandi.  He  may  fit  in  Parliament, 
though  he  be  not  Heir :  On  the  other  part,  though  he  be  to- 
lerate to  fit  in  Parliament  (being  Heir  of  Bloody  and  no  Pcr- 
fon 
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ion  being  concerned  to  objcA ;  yet  fac  cannot  difpofe  of  fdck 
an  Intereft,  nnleft  be  be  fenred ;  feeing  Titles  and  Patents  e£ 
Honour,  fre  00c  ex  paOo  ei  frcroidemia  et  ^entiliai  but  are 
Jura  haerediiaria,  belonging  to  chefe  that  firft  get  thei&Y  asd 
their  Heirs,  and  may  be  forfeited. 

•  A  Title  of  Honoor  and  jus  cmtads  being  granted  to  the 
Receivers  and  their  Heirs :  Qsutritar,  If  their  tfeirsownibg  and 
making  nfe  of  the  fame,  and  meddline  or  intending  to  mcddk 
with  mta  dgfun3i,  will  be  liable  as  behaving  ?  Rmo  didtsamB^ 
That  fuch  Interefts  and  Capacities,  are  not  m  bmis  nor  omt* 
merciOi  and  are  res  snaeftifnaMtet ;  and  where  Periods  are  al* 
k>wed  ienefidum  mvemarU,  they  cannot  come  under  Inventa- 
ry  and  be  valued ;  and  therefore  there  needs  no  other  mSm^ 
but  that  they  (hould  own  the  fame;  and  Creditors  are  not  pre- 
judged, feeing  they  are  not  the  Subjeft  of  Execution  and  Di* 
ligence:  And  yet  they  may  be  forfeited ;  thefe  who  have  them 
for  the  Time,  being  quafi  Heirs  of  Proviiion. 

S.  When  a  Man  gets  a  Patent  of  Honour  to  himfclf  and 
his  Heirs ;  his  Heir  may  enjoy  the  Honour  and  fit  in  Parliap 
tnent,  though  he  be  not  ferved.  Andt  the  ufing  of  a  Title  of 
Honour,  b  no  Behavifmr ;  for,  it  is  not  underftood  to  be  m 
hnii^  nor  affe«Stable-by  Creditors. 

iV.  When  Lands  arc  ercficd  in  comtatum,  with  the  Digni- 
ty and  Vote  in  Parliament:  ^aeritur,  If  the  whole  Lands  be 
evided  or  difpoDed,  what  becomech  of  the  Dignity  annexed  to 
the  fame?  Ratio  dulntandi.    That  barorna  is  mmen  digmtMi, 
which  is  ever  annexed  to  Lands ;  and  that  cormtatiUt  albeit  a 
higher  Dignity  is  of  th^  fame  Nature :  And  therefore  as  a  Baro-' 
ny  being  fold,  the  Difp6ncr  does  not  retain  the  Privileges  of  a 
Baron  -,  10  it  ought  to  be  in  the  Cafe  of  comUatus ;  the  'Htlc  be- 
ing annexed  to  the  Lands,  and  given  in  coniideration  of  the 
the  fame,  and  of  the  Eftate  fufficient  to  fuftain  the  Title ; 
and  that  there  is  a  Difference  betwixt  a  Title  of  Honour  given 
by  way  of  Patent,  and  that  which  is  annexed  to  Lands. 

S.  It  is  thought  there  would  be  no  Diftin£Hon  made  with 
us,  betwixt  a  1  itle  of  Honour  £iven  by  Patent,  and  the  fame 
Tule  annexed  to,  and  given  with  Lands >  but  the  fame  Judg- 
ment made  of  the  Title  in  both  Cafes. 
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Titular. 

N.  TF  the  Titular  be  in  PofleffioD  of  Tcipds,  and  die  befpre 
X  Michaelmas;  ^id  juris f 

S.  If  a  Titular  of  Tcinds  be  in  Poflcffion  by  Drawing,  and 
die  before  Wchaetmas;  it  may  be  thought  they  would  Tall  to 
bis  Executors,  tanquam  fememem  fecerat.  But  this  I  doubt^ 
unlefs  he  had  furvived  the  Afichaebnas,  the  ordinary  Term  of 
Tcinds.-  And  yet  lE  feems  to  be  much  the  fame  with  Ihird 
wdTcind. 

Tocfjcr. 

N*  TF  either  a  Father  or  a  Stranger  be  obliged  to  pay  a  To. 
X  cher,  and  Marriage  do  not  Tollow,  or  he  diflblved  with* 
in  Year  and  Day,  ^uatrttur^  To  whom  will  the  Tocher  per- 
uiQ  f  Rom  duikami.  All  fuch  Obligements  are  conditional^ 
ZVkii  caufa  data :  On  the  other  part,  U  may  be  pretended. 
That  there  nJUiio  brevis  mams,  and  the  fame  Cafe  as  if  the 
Tocher  were  s^ven  co  the  WomaUi  to  the  effed  that  (be  mav 
g^ve  it  to  the  rerfoQ  whom  (he  is  to  marry  :  So  that  thougfV 
caufa  ccafeth  as  to  him,  it  doth  sot  ceafe  as  to  the  Woman, 
vrhichi  ordinarily,  is  AiTeftion  and  Relation  to  her,  and  that 
Ihe  inay  hcrdotata^ 

S.  When  a  Father  or  a  Stranger  binds  to  pay  a  Tocher; 
but  Marriage  either  doth  not  follow,  or  is  diflblved  within  Year 
and  Day ;  though  it  ms^  be  thought.  That  in  this  Cafe,  the 
Tocher  is  given  to  the  Woman,  and  (hould  returu  to  her ;  for 
the  Hofband  can  have  DoJUfbt:  Yet  it  is  certain,  that  all  will 
diflblve,  and  the  Tocher  wilfretum  to  the  Giver. 

N.  A  Father  having  granted  a  Bond  to  his  Daughter ;  and 
thereafter  having,  by  a  Contraft  of  Marriage  with  her  Huf*- 
band,  given  him  a  Tocher,  without  mention  that  it  is  in  Satif- 
faction  of  that,  or  any  other  Provifion  \  if,  notwithftanding,  it 
will  be  thought  to  be  in  Satisfaction  ?  Ratio  duUtandi,  That 
either  the  Father  cogf/tfi;;V,  and  remembered  that  he  granted - 
fuch  a  Bond,  or  did  not  remember;  and  if  he  did  not  remem«^ 
ber,  that  which  was  not  thought  upon,  cannot  be  faid  to  be  in. 
tended  to  have  been  fatisiied  and  taken  away:    And  if  he  did 

remember^ 
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remember^  and  yet  did  noc  provide,  that  the  Tocher  ihould  be 
in  SatisfadioD,  it  cannot  be  thooght,  that  he  intended  that  it 
ihould  be  lb. 

S.  Tho'  a  Man  fhonld  give  a  Tocher  to  his  Daughter  in  hc# 
Contract  of  Marriage,  without  mentioning  thai  it  is  in  Sadf- 
fadion  of  any  prior  Bond  or  Obligement  granted  by  him.  io 
her  Favours ;  yet  fo  it  would  be  conftrucd  ;  for,  debitor  non 
ffoifiwuiur  domre  .•  And  the  Law  fuppofcs  him  both  to  have 
remembered  and  fatisfied  bis  former  liond. 

Next  (fter  this  Tifle^  the  Author  has  a  Latin  Exerciji^  Dc 
tradlatu  fuedico  et  bonis  prohibiiis  vulgo  countcrhand ;  vfHcb 
fnay  be  ivell  worth  the  reading,  but  needs  no  Remof  k,. 

Po/ierhy  of  Traitors. 

i 

N.  TF,  by  our  Law,  the  Pofterity  of  Traitors  be  difabled 
A  iffo  jurey  both  ante  mat  et  foft  nati,  as  to  any  Eftare 
pertaining,  to  chemfelvesi  which  is  not jprofeftitious  from  the 
Father  after  Trcafon  ?  Ratio  duUtandi,  The  Doom  of  Forfei- 
ture, bearing  only  Forfeiture  for  Life,  Lands  and  Goods,  with- 
out Mention  of  the  Pofterity^/  noxa  caput  fequitur ;  and  lejc 
Julia  majejiatis,  is  but  the  municipal  Law  of  the  Romans,  and 
1$  not  authorifed  by  any  Aft  of  Parliament  or  Cuftom  of  ours. 
The  AQ.  of  Parliament  King  James  V.  and  the  Aft  of  Dilha- 
bilication  of  the  Pofterity  or  the  Earl  of  Bothwell,  and  Reha- 
bilitation of  John  Stewart,  may  be  confidered. 

S.  By  our  Law^  the  Blood  of  Traitors  is  tainted,  and  their 
Pofterity  difabled  i/>/oyr/rfi  which  would,  reach  hoxYi  ante  nan 
and  poji  nati :  But  it  is  not  thought,  that  it  would  deprive  them 
(with  Qs}of  any  proper Eftate,  well  fettled  in  their  rcrfons,  in- 
dependent on  the  Father's  Forfeiture.  As  for  the  Law,  cod. 
L  5.  tit.  ad  legem  Juliam  maje/tatij;  lex  ijia  manifejie  fe  ipfam 
ilajmiat,  et  ab  ommbns  damuanda  eft:  Nam  quaenam  imperatoria 
IcnitaSi  ijni'vitajii  in  fmplicium  comedit. 

Tranfumpts. 

X.  jF  Tranfurapcs  under  the  Glcrk-Rcgifter's  Hand  do  fatis- 
*  fy  iu  Improbaiious?  Ratio  dubitandi,  As  in  the  Cal'c  of 
the  Quellion,  Decreets  for  proving  the  Tenor  in  kac  litera  T, 

If 
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If  Tranfttropcs  of  Safioet  out  of  the  Books  of  Towns  aod 
Barghsy  upon  Procefs  to  that  cffefi,  as  Ufe  is^  will  fatisfy  the 
Prododion?  AN5WER,Thcy  will  fatisfy;  feeing  the  Prptho- 
cals  are  extant  in  the  Town's  Re^fter. 

5.  This  of  Tranjumpu  b  fpoke  of  under  the  former  Title. 

Trebellianica. 

N.   A  N Executornominatc  after  Confirmation,  deccafing 
Ix  before  the  Teftamcnt  be  execute :  ^uaerUur,  Will 
he  haVe  Right  to  the  Third  and  TrebiUumkaf 

S.  A  Stranger  nominate  Executor,  deccafing  after  Confir- 
mation,  but  before  the  Teftamcnt  be  execute ;  fliould  hardly 
have  the  Third  of  the  Dead's  Part:  Sincc.it  is  only  given  by 
the  Ad  of  ParFiamcnt,   for  the  Office,  and  for  executing 


thereof. 


Truji. 


N.  WTHnrmK  a  Bond  in  thefe  Terms,  viz.  Bearing  an  O- 
^^    bligement  to  denude,  and  declaring  the  Truft,  be  c- 
^valent  to  an  Affignation. 

S-  A  Backbond  declaring  a  Truft,  with  an  Obligement  to 
denude,  hath  been  found  to  be  binding  even  againft  an  Affigny 
and  Arrcfter.  And  fo  it  feems  to  be  better  than  an.  Affigua- 
lion,  which  requires  Intimation  to  complete  it. 

Trujiees  iu  Inffftments, 

N.  A  Right  being  granted  to  one,  hi$  Heirs  and  Affignia, 
■»*•  for  the  Ufe  and  Behoof  of  another  Perfon  and  bn 
Hein:  ^uaeritur,  Whether  the  Cafualiic$  of  Ward,  Mam«e, 
f^c.  do  fall  by  the  Deccaf<;,  and  with  rcfpea  to  the  Perfon 
infcft,  or  to  the  Perfon  to  whofc  Behoof  the  Right  is  granted? 
May  the  Perfon  to  whofe  Ufe  the  fame  is  granted,  compel 
the  Vaflal  to  denude  in  his  Tavours,  without  the  Supenor  s 

Confent?  ^       .       .    »•  i..  • 

Though  the  Superior  may  pretend,  that  when  the  Kignt  is 
to  the  Behoof  of  au  Incorporation,  that  he  has  Prejudice :  Yet, 
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if  it  be  to  the  Behoof  a  fingle  Perfoo,  can  he  rcfbie  to  entcf 
him,  if  the  ValTal  be  content  to  deotide  in  his  FtYOoni  iUfl» 
duUtandi,  Hiough  ujuarius  has  ad  lacereft,  jtt  he  u  not  V^i^ 
fal ;  and  the  Superior  cannot  be  urged  to  receive  a  new  Vaf- 
fal :  And  on  the  other  part,  the  Right  being,  in  Trcift  and  pre- 
eariousy  to  the  Behoof  of  the  other;  t^  tiMirm  ineft^  that  be 
may  revoke  and  urge  the  Vaflal  to  denude,  and  a  Regrefs  b 
implied,  the  Superior  having  granted  the  Right  of  the  Na- 
ture forefaid* 

$s  WttEl^  a  Right  is  granted  to  a  Perfon,  bis  Heirs  and  Af" 
fignies,  for  the  Ufe  and  Behoof  of  another  and  bis  Heirs ;  if 
this  Behoof  he  exprefled  in  the  Superior's  Charter,  he  m  aft  ex- 
pc&  bis  Cafualties  of  ffard,  Marriage,  iic.  not  from  the  Per- 
fon  infeft^  but  from  the  Perfon  to  wnofe  Behoof  the  Ri^bc  is 
grantqd,  who,  may  alfo  compel  the  Vaflal  to  dcoudcio  bis  Fa« 
vours,  and  (I  jud^e)  may  compel  the  Superior  himfelf  to  re- 
ceive him,  unce  Tie  coofents  to  the  Truft,  But,  if  the  Right 
was  to  the  Behoof  of  an  Incorporation,  the  Syperior  might 
very  well  decline  to  denude  in  their  Favours :  And,  I  think, 
he  (bould,  in  fuch  Cafe,  have  bis  Cafualties  from  the  Perfon 
infcft ;  for  that  leems  to  be  the  very  Defign  of  the  Truft,  That 
the  Superior  may  have  a  particular  mortal  Perfon,  and  not  an 
Incorpanaion  for  his  Vai&l,  left  his  Superiority  fliould  be  there* 
by  rendered  fterilis. 


N. 


A  T^rujiee  committing  7reajbri. 

A  Perfon  having  committed  Treafon,  and  having  in  his 
'^^  Perfon  for  the  Time,  a  Right  to  a  Bond  by  Affigna- 
tion,  but  in  Truft  to  the  Ufe  of  another,  and  upon  a  Back- 
bond declariiig  the  Truft :  ^uaeriSttr,  Whether  or  not  the 
Sum  due  by  Bk)nd,  will  belong  to  the  King  and  his  Donatarf 
Ratio  dkUtandij  The  Right  ofihe  Sum  is  in  the  Perfon  of  the 
Traitor;  and  by  the  Backbond  he  is  only  Debtor,  and  obliged 
to  denude:  And  he  to  whofc  Ufe  it  is  intruftcd,  has  n«t  jus  in 
re,  but  ad  rem;  and  a  pcrfonal  Afti«n  againft  the  Truftee, 
whereunto  the  King  is  not  liable. 

S.  That  this  Sora  (hould  fall  to  the  King,  notwithftanding 
of  the  Backbond,  is  a  Hardfliip  that  would  fcarccly  take  place, 
nifi  quando  Inma  canfa  fifci. 

Tutors. 
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AT.  CTUTELA  being  munus  fubUcum^  at  Icaft  auSariiate, 
**  though  not  tiiiState ;  if  by  our  Cuftom,  a  Tutor  raay 
be  urged  to  accept  the  Office f  Answer,  Negative.'  And  ret 
he  may  be  urged  cau/athe,  as  v.  g.  if  a  Legacy  be  left  to  a  Tu- 
tor nominate,  he  muft  either  accept  the  Office,  or  want  the 
liCgacy.    '  ^ 

S.  THi  Aiifwer  is  good ;  that  a  Tutor  cannot  be  compelled 
to  accept)  unlefs  there  be  a  Legacy  for  him :  In  which  Cale, 
he  muft. cither  accept  the  Office,  or  lofe  his  Legacy. 

'  *1/.  It  a  Tutor  of  Law,-  after  the  Year,  compear  to  oppofe 
the  giving  of  a  Dative;  will  he  be  heard  to  purge  zftctJHS 
drwZaumf  • 

•  *  • 

.  •    • 

*  • 

S.  A  Tatar  of  Law,  even  after  the  Year,  may  be  heard  to 
purge,  and  oppofe  a  Dative  s  fi  modo  res  fit  integra^  and  no 
Specialty  in  the  Cafe.   ' 

AT,  As  a  Father  hath  Power  to  name  Tutors,  is  he  fo  Tutor 
of  Law,  that,  witliout  any  Authority  of  the  Judge  or  Service, 
he  may  adminiftrate  and  grant  Difcharges  i 

S.  A  Father  is  underftood  to  be  Tutor  of  Law,  and  may 
adminiftrate,  without  being  either  fervedt  or  otbcrwife  autho«> 
rifcd. 

iV.  A  Tutor  nominate  by  a  Codicil ;  ought  he  not  to  be  con- 
firmed ;  and  the  Nomination  lie  in  the  Commiflary's  Kcf 
giftcr  ? 

S.  The  Nomination  of  a  Tutor  by  a  Codicil,  is  as  good  as  if 
in  a  Teftamcnt :  And  farther,  a  pure  Nomination  apart  is  aifo 
lufficient.  But  in  all  Reafon,  fuch  Nominations  (hould  be  re« 
giftered ;  otherwife  there  can  be  no  fecure  Dealing  with  fuch 
Tutor. 


I  1 


N.  If,  where  there  is  nipre  Tutors,  Payment  may  be  made 
f(pcurely  to  one  f 


f 
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S.  Wheks  more  Tutors  arc  nominate;  Payment  can  oidy 
be  made  to  them  as  they  are  nominate ;  and  not  to  one  of 
ihem  feverally,  nnlefs  the  Nomination  fo  provide. 

N.  ^md juris  as  to  Tutors;  If  they  may  be  charged?  And 
where  there  are  fxrtters  of  Horning  granted  againft  them  for 
their  Intercft,  npon  the  Debt  of  the  Pupil;  If  their  Elcheat 
and  Liferent  will  thereupon  fall  ? 

In  \Vhat  Cafe  Tutors  may  be  charged,  or  Pupils  thenifclves  I 
It  is  thouglHf  That  oigiuaidum  eft^  whether  there  be  a  Diflfer* 
ence  betwixt  the  Cafe  of  a  Tutor,  when  there  is  a  Decreet 
againft  the  Pupil  and  againft  him,  for  Payment,  and  he  has 
not  alledgcd  nor  made  appear  that  he  has  nothing  of  the 
Pupil's  Eftate  in  his  Hands : '  Et  cffidum  non  debet  ejfe  dam- 
mjum  ;  and  when  the  Tutor  is  onlV  charged  for  his  latereft : 
Seeing  iu  the  firftCafe,  there  is  a  Decreet  againft  him;  asd 
in  the  other,  not ;  Or,  If  he  ought  to  fufpend,  as  beiog 
Debtor  exquali  cmtraSu^  eo  ipfi  that  he  is  Tutor,  and  is  liable 
either  to  the  Debt,  or  onght  to  Ihow  that  he  cannot  pay  it. 

S.  Tutors  may  be  charged  with  Homing  for  their  Inter* 
eft,  for  tlic  Debt  of  the  Pupii ;  and  if  they  fufpcnd  not,  they 
may  be  judged  guilty  of  Conteoipt,  and  fo  incur  Efcheat. 

The  Author  would  ma]ce  a  Difference,  when  a  Tutor  is 
decerned  with  his  Pupil,  to  malce  Payment,  and  when  he  is  only 
charged  for  his  Interejl.  But  certainly,  in  both  Cafes  he 
ought  to  fufpend,  foi*  his  own  Security. 

N.  ^aerttur.  If  a  Woman  may  be  Tutor  dative,  or  Cu. 
rator  ?  It  is  thought^  That  (though  the  Teftator*s  Will  be  moft 
to  be  followed  in  Teftaments)  fbc  cannot  be  Tuior  dative ; 
bcciufe  it  is  virile  officium.  And  a  Woman,  though  (he  will 
be  Heir,  failzicing  Children ;  et  penes  auem  emolumefitum^ 
penes  eum  onus;  vet  flie  cannot  be  ierved Tutor  of  Law  :  And 
the  Law  not  trumng  her,  Ihe  (hould  not  be  dative.  And 
though  the  Exchequer  gives  fuch  Tuiories,  it  feems  to  be  an 
LiTor,  and  Abufe. 

S,  A  Woman,  with  us,  may  be  either  Tutrix  dative  or 
Curatrix  :  For  though  (he  cannot  be  fervcd  Tutrix ;  yet  our 
Exchequer  was  always  in  ufe  to  give  fuch  Datives.  And  Mi- 
iiors  may  cboofc  Women  to  be  their  Curators. 

iV.Ir 
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N.  If  Brieves  for  fervin|;  Tutors  of  Law  flioald  be  £reA 
CO  any  others,  biit  the  Sheni6  ?  Or  to  other  Jodgp^  where 
the  DefanA  bad  his  Domicile  aod.  his  JSftate  ?  Seeing  loiaott 
and  Pupils  have  no  Domicile  s  And  Services  are  oftentimes  of 
Purpole  before  the  Bailies  of  the  Cmmgate ;  and  in  other 
Places*  where  neither  the  Pupils  Parents  did  dwell,  nor  had 
they  any  Intereft  or  Eftate. 

S.  Brieves  for  ferving  Tutors  of  Law  may  be  direfted  to 
any  Judge  Ordinary.  \ , 

N.  Divers  Tutors  being  named  conjnndly:  ^^erbur^U 
any  of  them  deceafe,  Will  the  Nomination  be  void?  Ans wjsr. 
It  IS  thought,  that  Tutors  and  Executors  have  the  Office 
JbtjruU  in  folidumf  So  that  any  of  them  deceafing,  the  Survi- 
vers  continue,  jurf  mm  decrefcetfidi. 

5.  If  divers  Tutors  be  onlv  named^^mti/,  tho'  one  of  them 
die,  the  Survivers  have  ftill  tne  Office :  But  if  they  be  named 
to  be  joint  Tutors,  one  of  them  dying  breaks  the'  Tutory, 
becaule  of  the  Nomination. 

U.  A  Mid-brother  having  left  Children :  ^tutrimr^  Whe- 
ther will  his  elder  Brother  or  younjer  be  Tutor  to  them? 
ILtfro  dtiUia9i£j  That  the  younger  fiother  will,  not  fucceed ; 
€i  penes  quern  wau^  penes  eunJem  emobummum  :  Eie  contra^ 
If  the  Mid*brother*s  Children  ihould  fucceed  to  their  Fa* 
ther ;  the  younger  Brother  will  be  Heir  to  them,  though  not 
CO  their  Father. 

&  The  younger  Brother  is  reckoned  Heir*general  to  the 
Mid-brother  dcccafine;  and  therefore  hath  the  Tutory  of  his 
Children,  though  the  Heritage,  if  Conqucft,  would  afcend  to 
the  elder  Brother. 


Tutor  and  jidminijlrator  of  Law. 

N.  ^ier.  T  F  Debtors  may  |)ay  the  Father,  as  Tutor  of 
^  Law,  fine  inqiufitione^  and  without  fome  Autho- 
rity of  the  Judge  competent  i  Seeing  there  may  be  Prejudice 
^0  the  Pupil,  it  the  Fadier  be  prodigtu,  or  othcrwife  unfit. 

S.  A 
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S.  A  Debtor  mny  make  payment  to  the  Facber,  as  Tutor 
of  tbe  Law:  But  it  iifafer  not  to  do  it  witbout  a  Sememce^ 
and  the  Authmty  cf  a  Jtidge  t  For  Coliufion  is  readily  fif 
(peAed  in  fuch  Cafes. 

Tutor  RatioDC  Rei. 

N*  ^tuerimr^  IXZHcther  a  Perfon*  difponing  his  Eftate 
•=  '  VV  to  a  Pupil  or  Minor,  may  appomc  Tn- 
ton  and  Curators  for  Adminiftration  of  it  during  MiDority  f 
Answer,  He  may  appoint  Tutors  or  Curators  to  adminiftrate: 
But  the  Oueftion  remainethi  whether  he  may  appoinra  Tutor, 
iHk^onfi'fei  Jiut,  but  ferfwut;  and  to  any  otiier  Efface  be* 
Ibigfn^Yo  the  Pupil? 

S.  A  Perfon  difponing  his  Eftate  to  a  Pupil  or  Minor>  nay 
appoint  Tutors  and  Curators  to  himi  for  Adminiftration  of  ic 
miril&g  his  Minority :  But  he  cannot  appoint  a  Tutor  ^^f/Mi^y 
noV  to  any  dfher  Eftate  belonging  to  toe  Pupil  i  for  the  Ri^t 
of  Tuch  an  Appointment  is  founded  in  the  paternal  Pthufr. 


N.  ^oritur ^  The  Father  being  deceafed,  may  the  Grand^ 
facher  name  Tutors  to  his  Grandchildren  i  ' 

« 

* '5.  TAc  Grandfather  cannot  name  Tutors,  to  his 'Grand^ 
children  by  his  Son  deceafed :  But^  if  the  Father  of  tbe 
Children  had  continued  in  fandlia  with  the  Grandfather,  it 
might  be  thought  othcrwifc, 

N.  There  being  no  Place  to  a  Dative  till  after  Year  an4 
Day ;  ^utrituTy  If  the  nearcft  Agnat  may  oppofe  the  giving 
a  Dative  ?    Or^  If  Jus  be  fully  £volutum  to  the  Kiog,^^  \» 

dtbcr  Cafes,  juris  devolutif 

S.  It  is  anfwcred  above,  Cap.  Tki$rs,  That  even  after  Year 
and  Day,  the  ncareft  Agnat  may  oppofe  a  Tuiory-dativc  :  And, 
if  m  be  inttgra^  and  no  iLxccption  agaitift  the  Agnat^  he  ought 

to  be  preferred. 

Tutor). 

■ 

N.  r?IVE  Pcrfons  being  named  Tutors,  Tvhereof  two  to 

X     hcfwequibus  non,  vix.  The  Dcfuuft's  Rclift,  and  ano- 

ther ;  and  the  Rcliel  being  married,  and  the  othcr/«*  fw  nan 

,      '  deccafing  t 
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deccafilij; :  ^amtur,  Whether  the  Tutonr  falleth?  And  if 
il( .  be  void  ;  whether  the  oeareft  of  Kin  of  Age  may  be  Tti- 
tor  of  Law?  Or,  If  there  (hould  be  Place  to  a  Tutbrrdative  ? 
And^  If  in  that  Cafe,  the  f urviving  Tutors  (hould  be  prefecred 
to  all  others  ?  Ratio  dubitandij  iwo,  Though  the  DefunA  did 
exprefs  his  ReTpeft  to  the  fifii  quibus  non^  \o  that  during  their 
being  Tutoi^y  they  (hould  be  fan  quibus  tun ;  he  did  aifo  ex* 
prefs  his  Confidence  in  the  other  Tutors  above  all  others,  by 
naming  them  Tutors .  So  that,  for  the  Reafon  forefaid,  it  may 
appear,  that  they  (hould  continue  Tutors  ;  at  the  Icaft,  that, 
for  avoiding  of  Queftion,  they  (hould  be  preferred  to  be  Da- 
tives. 2d§f  The  next  neareft  of  Kin  Ibould  not  be  Tutors, 
feeing  the  DcfunA  did  not  truft  them.  The  Cafe  of  my  Lord 
Montrofi,  his  Father  having  named  his  Mother  and  the  Earb 
of  Perth  and  Haddington,  Drunubuvr^  and  Sir  ff^Uiam  Bruce  to 
be  his  Tutors. 

S.  When  a  Father  names  five  Tutors,  whereof  his  Relict 
and  another  to  be  fate  quibus  non ;  if  tbe  Relid  marry,  and 
the  oihtr  fine  cue  non  deceafe ;  it  is  thought,  the  Tutory,  in 
(Irid  Law,  falieth.  But  (Ince  the  Father,  by  his  Nominacioa 
excluded  his  neareft  of  Kin  \  it  feems  more  reafonable,  to  ad- 
mit  the  furviving  Tutors,  upon  a  Dative,  than  to  make  place 
for  a  Tutor  of  Law. 


u. 


Union. 

^^  THHERE  being  an  Union  in  a  Charter,  of  Lands  in 
I  divcrfe  Shires;  fo  that  one  Safine  maybe  taken  for 
*  all :  ^uaeritur.  If  the  Heir  may  be  ferved  in  the 
Shire  where  SaHne  is  to  be  taken,  as  to  all  the  Lands?  In  re- 
Jpeft  the  Lands  in  other  Shires  are,  fiSlionejuris^  and  by  Rca- 
(on  of  the  Union,  tliought  to  be  there :  Or  if  there  be  a 
Service  by  a  Commiffion,  or  two  Services  in  the  feveral 
Shires  ? 

If,  notwithftanding  of  the  Uiuon,  Safine  may  be  taken  of 
both  the  Lands,  feeing  the  Charter  bears  that  una  eritfafficiens, 
and  not  that  it  (hall  be  nece(rary  \  And  if  the  Saline  may  be 

quarcliedf 
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fuarrtUed^  at  not  beiiig  at  die  ntces  where  Saline  la  to  be 
taken? 

lia^  Ir  the  taking  two  Safines  upon  the  Retonr,  mil 
import  a  Renoondng  of  the  Union  \  fo  that  a  Safine  cannot 
be  taken  thereafter  at  the  Place  of  the  Uniotty  upon  Kcfigoap 
tion  or  otherwife  \ 

5.  Whbk  Lands  in  different  Shires  are  united  bv  a  Charter, 
and  one  Safine  appointed  to  be  taken  for  all  at  the  Place  of 
Union;  it  icems  to  follow,  That  the  Heir  might  be.icrved  in 
the  Shire  where  the  Safine  is  taken^  as  to  all  the  Lands,  thoDgli 
in  other  Shires*  But  in  this  Cafei  a  Service  by  a  CommilEon 
is  the  clearer  and  fafer  Courfe,  And  in  effed,  fuch  Unions 
are  bat  Confufion.  However,  if  the  Union  bear  that  unajiafima 
iritfufficuHs,  it  will  certainly  ferve,  although  Safine  for  Super- 
abuncbnce,  may  be  taken  at  the  other  proper  Places.  And  if, 
upon  the  Retour,  two  or  more  Safines  mould  be  taken ;  yet 
it  will  not  import  a  Renoondng  of  the  Uuioni  being  ooly 
done  for  Saperaboodance. 

Tbi  tw$  mxt  Titles  i    UniverTalia   augmcntum  recipiont^ 
ami,  Qyando  Univerfitas  dclinquit^  an  hU  Gtatitns. 


Y. 

Re-entering  of  Vajfals. 

N.  \  T  THEN  a  Right  bolden  of  the  Superior  is  reduced  j 
YY     whether  the  Superior  be  obliged  to  re-enter  with- 
out a  Compofition  i 

S.  It  fcems,  the  former  Vaflkl,  in  this  Cafe  is  in  Jlaiu  qn§ ; 
and  fo  neither  Re-entry  nor  Compofition  have  place. 

Thi  mxt  Titli,  Vecligalia  et  Pcdagla,  is  but  Latin  Citations. 

Vinco  Vincentem. 

N.  SuaritWf  JN  what  Cafe  the  Bruard  holdcth,  Si  tmteo 

X.  vincentem,  vinco  te  f    Answers  l/ifri  eft  ea^ 
dim  ratie;  as  v.g.  If  there  be  three  Comprifings,  and  the  laft 

Comprifer 
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Cdmpnfer  be  firft  irifefr,  and  thereafter  the  firft,  aod  the  fe* 
cond  in  the  lad  Place  $  but  if  there  is  an  Inhibition  at  thd 
Inftance  of  the  fecond,  before  the  Debt  of  the  third  Com- 

Erifcr:    The  fecond  will  be  preferable  to  the  third,  who  will 
e  preferable  to  the  iirft;  and  yet  the  iirft  will  be  preferred  to 
the  fecond. 

As  in  the  Cafe  of  Adjudication  and  Infcftment  thereupon, 
the  Adjndger  may  exclude  the  Superior's  Ward  falling  by  the 
Debtor;  ^oeritur^  If  be  may  exclude  and  be  preferable  to 
the  Liferent,  having  the  firft  Infeftment ;  quiafi  vinco  vincen- 
Um  vinc9  te  ?  Answer,  He  is  not  preferable  to'  the  Liferent : 
And  the  Brocard  doth  only  militate  ubi  ejl  tadem  ratio  vinan^: 
And  the  Adjudger  vincit  the  Superior,  becaufe  he  is  infeft  hoi- 
den  of  him :  So  that  there  can  be  no  Ward :  But  cannot  upon 
that  Ground*  vlnare  the  Liferenter,  becaufe  flie  is  aI(o  infeft, 
and  has  a  prior  Infeftment,  though  ba(e,  yet  public;  and  , 
which  therefore  doth  exclude  the  Adjudger's  Infeftment,  being 
pofterior,  though  it  would  not  exclude  the  Superior  as  to  his 
Cafuality,  becaufe  bsfe,  and  not  confirmed  by  him.  BalUn* 
crief.     Ktdi  Debitor  and  Creditor^  Qucft.  3.  Utna  D. 

S.  The  Author  gives  a  (hort  Anfwer  to  the  Qucftion,  in 
what  Ciafe  the  Brocard  holdSy^!  vtnco,  viftcentem,  vittco  te  ?  viz.   * 
Vhi  eadem  eft  ratio.     But  this  needs  a  long  Explication  ;  as  ap- 
pears by  the  forefaid  Cafe  of  three  CompriGngs:   Where  the 
yiry?,  as  having  the  prior  Infeftment,  and  not  liable  to  the  In-  * 
hibition  of  the  fecond,  will  be  preferred  to  him.    But  then  the^ 
/i&iV^Comprifing  firft  infeft,  but  excluded  by  the  fecond'^  In- 
hibition, mould  recur  againft  the  firft  .•  Which  maices  a  plain 
Circle.    And  fuch  Cafes,  now,  by  rcafon  of  the  Aft  of  Parlia- 
ment  1661,  for  ihtparipaffu  of  Com  prill  ngs,  and  the  Sale 
of  Lands,  and  the  Rankings  therein  requiiite,  are  more  frequent 
than  ever.   And  the  Author's  ubi  eadcm  ratio^  folves  nothing.  » 
In  the  Cafe  of  an  Adjudication  and  Infeftment  thereon, 
where  the  Adjudger  excludes  the  Superior's  W-trd,  fallinp;  by 
the  Debtor ;  and  yet  a  prior  bafe  Liferent  clad  with  Pofiemon, 
will  exclude  the  Adjudger ;   the  Superior,  who  confented  not 
to  the  Liferent,  recurs.    And  it  is  true,   as  the  Author  fays,   ' 
Non  eft  hie  eadem  ratio  vimendi ;  becaufe  the  Adjudger  vincit 
the  Superior,  as  being  infeft  by  him  ;   bqt  cannut  therefore 
vincere  the  Liferenter;  in   rcfpeft  his  Infcltracnt,  though    * 
bafe  ;  yet,  being  clad  with  Poffeffion,  is  preferable  to  the  Ad- 
judger thereafter  infeft.    But,  how  doth  this  mend  the  Mat- 
ter ;   feeing  ftill,  if  the  Adjudger  were  in  Poffeffion,  the  Life- 
renter  would  exclude  him :    And  if  the  Liferenter  were  in 

L  1  1  Poffeffion, 


4^0  Doubts  and  ^eftiom  in  Law, 

PofTeffion,  the  Superior  would  exclude  her.  And  then,  if  the 
Superior  get  Pofleffion,  the  Adjudger  recurs  upon  him.  But  in 
this  Cafe,  I  would  prefer  the  Lifereuter,  becaufc  preferable,  id 
Liw,  to  the  Adjudger ;  and  the  Adjudger  preferable  to  the 
Superior,  by  the  Superior's  own  Conl'ent :  And  the  Saperiorj 
once  thus  excluded,  is  dill  excluded. 

There  was  lately  before  the  Lords  of  Seifion,  a  Cafe  of  the 
Ranking  of  three  Creditors  5  whereof  one  inhibits  before  con- 
trafting  of  the  fecond's  Debt :  But  the  fccond  fccurcs  him- 
felf  by  an  Infeftment  of  Annualrcni; :  And  then  the  Iiihibicer, 
and  alfo  the  third  Creditor,  whofe  Debt  was  prior  to  the  In- 
hi^tion,  did  adjudge  pari  fajfu.  The  Inhibiter  coorended. 
That  whatever  his  Inhibition  did  clear  of  the  £(late,  fliouid 
lielon;  to  him  as  Inhibiter  and  Adjudger;  that  being  the  juft 
Eflpedt  of  hrs  Diligence;  and  that,  by  removing  the  ADnuai^ 
renter  prior  to  both  their  Adjudications,  he  (hould  have  the 
fole  and  full  Benefit  of  the  Annualrent  fo  reduced. 

On  the  other  Side,  it  was  argued  both  for  the  Annvahrgmtf 
and  the  JimpU  A^udgtr^  That  the  Inhibiter  could  only 
plead  his  Inhibition,  to  free  himfelf  from  the  Prejudice  of  the 
Annualrait  as  to  the  Share  that  would  have  fallen  to  him  with 
other  A^judgers;  fo  that  indeed  he  Ihould  have  this  Share 
free  of  the  Annualrent  as  if  no  fuch  Annualrent  had  been 
granted  :  But  that  he  could  not  contend  to  have  the  Benefit 
of  the  full  Value  of  the  Annualrent;  for  that  the  other 
fimplc  Adjudger  would  have  his  Share,  but  ftill  with  the  Bur- 
den of  the  Annualrent :  And  thus  the  Eftate  (hould  divide 
betwixt  the  two  Adjudgers ;  but  only  with  this  Difference, 
that  the  inhibiting  Adjudger  (hould  have  his  Part  free,  as  if 
the  Annualrent  had  not  been  granted  ;  and  the  other  Adjud- 
ger (hould  have  his  Share  alfo^mic  with  the  Burden  of  the  An* 
nnalrent,  as  preferable  to  his  Adjudication. 

But  it  was  ftill  replied  for  the  inhibitfng  Adjudger,  That 
his  Inhibition  did  firft  clear  the  eftate  of  the  Annualrenter. 
Secondly,  That  his  Adjudication  cnfuing,  muft  affeft  and  draw 
whatever  he  had  (b  cleared :  And,  that  in  all  this  the  Anna^ 
alrenter  could  not  complain  ;  becaufe  he  had  purchafed  the 
fame  unlawfully,  contrary  to  the  Inhibition  :  And,  that  the 
third  fimple  Adjudger,  couKl  not  complain  of  the  Annual- 
renter's  being  folely  caft  on  him ;  becaule,  the  Annualrent  was 
undoubtedly  preferable  to  his  Adjudication  ;  and  he  had  him* 
felf  to  blame,  that  had  not  fecured  his  Debt  by  Inhibition,  as 
the  other  Adjudger  had  done.  And  this  was  i^urther  illudra* 
ted  by  fuppofingi  That,  iniicad  of  the  Annualrent,  the  cotn* 
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aon  Debtor  had  granted  an  irredeemable  Difpofition  of  (per* 
.  haps)  the  half,  or  more,  pf  his  Eftate :  Yet  the  firft  Adjudger 
inhibiting,  reducing  this  irredeemable  Right,  would  have  had 
the  fole  and  full  Benefit  of  it,  untill  ne  were  paid  ;  and 
the  fimple  Adjudger  could  crave  no  Benefit  with  him  there- 
in, ^ 

But,  DOtwithftanding  of  thi$  Reply,  the  Lords  (•und.  That 
the  inhibiting  Adjudger  could  only  draw  fuch  a  Share  as  would 
have  belonged  to  him,  if  there  had  been  xiO  Annualnnur 
poderior  to  nis  Inhibition  ;  but  could  not  .extend  bis  Inhibi- 
tion and  Adjudication  to  the  full  Avail  of  the  Annualrent,  to 
the  Prejudice  of  the  Co-adjudger,  andtbe  Annualrent  affe/A- 
ing  the  fame.  And  which  they  found  alfo  in  a  former  Rank* 
sng,  wiiere  they  had  fettled  this  Rule  \  and  therefore  would 
HOC  alter,  albeit  the  Reafon  of  Law,  that  the  inhibiting  Ad- 
judger (hould  have  the  full  EfFcft  of  his  own  Piligence,  and 
that  the  luftancc  of  an  irredeemable  Right,  inftead  of  a  re- 
deemable Annualrent,  would  certainly  afford  it  to  him  ;  ap- 
peared in  the  Judgment  of  many  to  be  unanfv^erable. 

My  Lord'Sf^7/r,  in  the  lafl  Edition  of  his  Infliciuions,  Pag^ 
649,  ftates  the  fame  Cafe  of  two  Adjudgers,  and  one  Annual- 
renter  prior  to  both  ;  and  fuppofes  one  of  the  Ac^udgers  to 
have  inhibite  before  the  Annualrent,  and  the  other  not :   But 
then  in  the  Application,  he  fuppofes  all  three  to  be  equal  Cre- 
ditors, each  of  them  for  fcnr  hundred  Pounds  of  Anr^udlrem, 
and  the  free  Rent  of  the  Eftate  to  he  ftxhandnd  Pounds.  T>Iow, 
to  divide  this  according  to  the  true  Rule  of  Law,  the  Adjud- 
ger-inhibite'r  would  not  only  have  his  Share,  that  is  L.  200  of 
iht  ftx\    but  the  Annualrenter    alfo  drawing  four  hundred 
Pounds y  he  removes  the  Annualrenter  in-  fo  far  as  to  his  Pre- 
judice 1   which  gives   the  Adjudger  inhibiting,    clearly  bis 
whole  L.  400,  and  the  Annualrenter  for  his  L.400,  be  cenain- 
ly  is  preferable  to  the  firaple  Adjudger;  but  for  want  of  Sub- 
je&  can  ouly  have  L.  200,  and  (o  mufl:  lofe  the  other  two; 
and  the  fimple  Adjudger  be  totally  cut  off:    Which  is  plain 
and  downright  Law.    But  my  Lord  Sutir  divides  thu9.    The 
Annualrenter  four  hundred  Pounds^  as  preferable  to  both  the 
Adjudgers,  (though  he  be  only  preferable  to  one)  andfo  leaves 
them  only  one  hundred  Pounds.    But   then,  fays  he,  the  Ad^ 
judger  inhibiting,  will  claim  as  m\}ch  of  the  fix  hundred  Pounds, 
the  common  Stock,  as  he  would  have  had,  if  there  had  been 
no  Annualrenter :    And  thus  he  gives  him  L.  300  free  of  the 
Annualrent ;  but  adds,  that  fo  the  Annualrenter  (hould  only 
bavp  ^be  remaning  two  hundred  Pounds,    IJut  wherefore,  fince 
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his  Annoalrcnt  carries  him  to  L.  400,  and  he  is  preferable  to 
the  fimple   Adjudger,  who  only  can   compete  with    him  ; 
{hould  he  not  have   the  whole  remaioitig  three   boodred 
Pounds,  all  that  the  Subjeft  affords  f     Certainly,  in  Law  erf 
Reafon,  this  cannot  be  anfwered;  and  the  laft  Adjud^er^  if 
fo  totally  cut  off,  hathhimfelf  only  to  blame,  that  did  not 
adhibite,  as  bis  Co-adjudger  did.    But  my  Lord  Stair  would 
only  give  the  Anoualrenter  two  hundred  Pounds  of  the  re- 
maining three :    And  for  this  Rcafon,  that  the  Annualrcntcr 
could  not  i-eturn  upon  the  other  Adjudger,  as  being  prior  to 
him  ;  which  is  hard  to  be  undcrftood  :     For,  if,  by  tbg  tAtr 
Jdjudgir,  he  means  the  fimple  Adjudger  ;  then  the  Annttal- 
renter,  being  prior  to  him,  fhould  carry  all  from  him,  and 
not  leave  him  fo  much  ^^^one  hundred  Hounds.     And  chat  be 
cannot  mean  by  the  other  Adjudger,  the  Adjudger-Inhibitcr, 
is  evident :    For  the  Annualrcntcr,   in  Law,  muft   wholly 
fuccumb  to  him.    But  the  fundamental  Miftake  in  all  this 
Affair  is,  that  they  firft  ft  ate  the  pari  p^-Adjudgers,  as  dividing 
the  whole  fuhjea,  and  then  bring  in  the  Annualrent,  thoqgh 
clearly  preferable  to  one  of  them,  as  only  a  Servitude  upon 
both  ;  of  which  Servitude,  they  allow  the  Inhibition  to  clear 
the  inhibiting  Adjudger's  Part,  but  then  they  leave  the  An- 
nualrenrer  no  Recourfe,  for  what  the  Inhibiter  takes  from 
him  againft  the  fccond  Adjudger ;  albeit  in  all  Law,  Reaion 
and  Senfe,  he  be  preferable  to  him.    So  that  this  Scheme  is 
wholly  arbitrary. 

However,  if  this  Rcafoning  (hould  hold,  the  old  circu- 
lating Cai'c  of  the  three  Comprifers,  above  fct  down,  had  made 
no  fuch  Difficulty,  for  the  three  Comprifers  come  now  in 
ceruinly  pari  paffu,  and  fo  all  of  them  have  their  Share,  four 
hundred  roundseach,/w*£;wOT/>/(f  of  the  faid  fix  hundred  Pounds 
of  Stock.  And  then  the  fecond  Comprifer  who  inhibites» 
could  only  pretend  to  the  half  of  the  fix  hundred  Pounds,  as 
if  the  third  Comprifer  pofterior  to  him,  had  not  been  in  the 
Field.  And  for  the  remaining  three  hundred  Pounds,  it 
fccms  it  muft  divide  betwixt  the  firft  and  the  third :  For  the 
fccond  Comprifer  inhibiting,  gets  all  his  Draught,  as  faid  is, 
and  fo  what  remains  muft  divide  :  For  here  it  is  to  be  noted 
and  remembrcd,  that  every  one  of  the  Comprifers  are  dated 
effeiring  to  four  hundred  Pounds,  fuppofed  to  be  their  Annu- 
alrent as  in  the  former  Cafe.  But  my  Lord  St^r  in  his  Di- 
vifion,  gives  to  the  Adjudger  not  affcdcd  with  the  Inhibition, 
two  hundred  Pounds :  But  then  to  the  Adjudger  inhibiting 
he  allows  his  Share*  as  if  the  Adjudger  ftruck  out  by  the  Iiihi- 
bitiou,  were  not  cxifting  5   and  fo  he  gives  him  three  hrn  -ed 

Founds 
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Potmds  and  no  more :  Albeit  it  be  manifeft,  that,  if  his 
Inhibition  had  its  joft  EffeA,  it  would  gVve  bim  all  the  third 
Adjudger's  Part.  But,  befaySj  he  can  duai  no  more  againft 
this  Adjudger,  feeing  his  Reduction  upon  his  Inhibition  does 
not  {imply  annul  this  AdjuAcation,  whereas  in  Effeft  ic 
doth  ;  10  that  This  Diviiion  cannot  be  underftood.  And  the 
plainer  Method  had  been,  firft  to  ibte  the  inhibiting  Adjud* 
ger's  Share,  which  would  have  been  the  half,  becaufe  he 
Itrikes  wholly  out  the  third  Adjudger.  And  then  to  have 
divided  the  remaining  half,  betwixt  the  two  other  Ad^ud- 
gers,  who  ftand  clear  of  each  other.  And  yet  this  Diviiion^ 
though  fairer  and  clearer,  bad  not  been  fo  legal,  in  refped 
the  luhibiter  gets  not  the  full  Effcdl  of  his  Inhibition,  as  he 
ought  to  have.  And  then  the  remaining  two  hundred  Pounds 
of  the  fix,  (hould  have  been  divided  betwixt  the  other  two, 
eacha  hundred. 


w 

I 

Wadjets.     Vide  De  Hypothccis. 

iV.  T  T  T  HAT  way  fliall  a  Creditor  be  fecured  as  to  a  Wad- 
^  YY  fct,  or  Money  due  thereupon?  Answer,  He 
^  "  may  comprifc  the  Wadfct-right ;  and  if  he  can- 
not comprifc,  the  Term  of  Payment  of  the  Creditor's  Debt 
not  being  come,  he  ma^  arreft  the  Sum  due  upon  the  Wad- 
fet,  to  be  forthcoming,  m  cafe  of  Redemption.  Vide,  Arreft^ 
ment  of  Conditional  Ddt^  in  litera  A. 

S.  It  is  evident,  there  is  no  Way  for  a  Creditor  to  be  fe- 
cured as  to  a  Wadfct  or  the  Money  of  it,  belonging  to  his 
Debtor,  favc  by  Inhibiting^  Arrtfting  or  Adjudging^  as  the  Dili- 
gence may  be  proper  and  have  place. 

N.  If  another  Creditor  comprifc  the  Wadfct  5  will  he  be 
preferred  to  the  Arreftcr,  before  the  Order,  though  anterior  ? 
Answer,  He  will  be  preferred,  being  in  the  Right  the  Time 
of  the  Redemption  :  And  the  Money  being  only  due  to  thefc 
who  have  Right  to  the  Land^  and  muft  renounce  and  rttro^ 
Vindtre. 

S.  A 
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S.  Tho*  a  Wadfetter  of  Ward-lands  difpooe  without  Con* 
feot ;  nothing  can  recognofce^  lave  the  WadfetteiJs  Right : 
For  the  Reverfioa  whether  incorporate  or  only  regiftcred, 
will  ftill  remain  with  the  Debtor.  And  thus,  a  Wadfetter 
committing  Treafon,  forfeits  only  the  Wadfet :  Bat  the  Re- 
verfion  remains  intire,  and  is  now  alfo  fecured'by  the  A&  of 
Parliament  1690^  againft  the  Aft  of  quinquennial  Poileffion. 

Wadfet  proper. 

N.  IF  a  Wadfetter  of  Ward-lands  die  before  Redemption; 

^  Will  the  Marriage  of  his  Heir  fall  ?    And  if  it  fall ; 

Will  the  Debtor,  if  he  redeem^  be  liable  to  refound  the 

Avail  ? 

S.  A  proper  Wadfetter  of  Ward-lands  dying  before  Redemp- 
tion, the  Marriage  of  his  Heir  will  fell :  And  the  Debtor  re- 
deeming, will  not  be  concerned  &  becaufe,  the  Wadfetter 
JeiUit  melius  fibi  providirt. 

M  In  proper  Wadfcts,  a  great  Part  of  the  Sum  being 
paid  ;  will  the  Wadfetter  be  accountable  for  the  Duties  effcir- 
mg  thereto  ? 

S,  When  any  Part  of  the  Sum  of  a  proper  Wadfet  is 
paid,  it  ihould  be  fo  paid,  as  to  rcftrift  the  Wadfet,  or  make 
the  Wadfetter  accountable,  efFciring  thereto  :  For  other  wife, 
the  Wadfet  will  ftand  good :  And  the  Payer  muft  look  after 
his  Money,  to  rcpete  it,  or  get  it  allowed. 

Ward. 

N.  A  Comprifer  of  Lands  holdcn  Ward  being  infcfc  s 
•^  Quaeritur^  If  ihefc  Lands  will  ward  by  theDeceafe  of 
the  Comprifer ;  and  if  i^hc  Marriage  of  his  apparent  Heir 
will  fall?  Rfitio  dubitandiy  A  Comprifer  is  but  an  interim 
Vaffal,  for  Surety  of  his  Debt.  And  upon  tbatConfideratioo, 
fuch  a  Right,  in  England,  is  coofidered  as  a  Chattdf  and  not 
Inheritance.      Vide  Ccmprifing^   Queft.  14. /i/^ra  C. 

If  the  Comprifing  be  redeemed  5  will  the  Debtor  be  liable 
to  refound  the  Da-mage  fuftaincd  by  the  Ward  and  Marriage? 

Quaeritur,  If  the  Ward  of  the  Comprifcr's  Heir  will  de- 
termine and  expire  upon  the  Redemption  ? 
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Quid  juris  in  the  Cafe  of  proper  Wadfets ;  if  the  Debtor 
after  RedemptioD,  will  be  liable  to  refund  the  forefaid  Da« 
mage  f  The  Difference  being,  That  a  Comprifiog  is  an  in- 
voluntary Right,  and  the  Wadfet  voluntary  ;  to  that  the  Crd* 
ditor  feemeth  10  take  his  Hazard. 

S.  It  is  already  faid.  That  neither  Ward  nor  other  Cafual^s 
ty,  (hould  vake  by  the  Deceafe  of  the  Comprifer  within  the 
Legal :  For,  fince  the  Law  allows  him  to  comprife  for  his 
Debt,  and  appoints  him  a  yearly  Duty  to  the  Superior  for  his 
Entry;  the  Superior  (hould  claim  no  more,  uulefs  the  Com- 
prifer become  his  Vaflal  indeed  by  the  Expiration.  And  thus 
It  is  plain,  That  the  Debtor  redeeming^  would  not  be  liable 
to  refund  either  the  Ward  or  Marriage :  For  none  falls,  as 
faid  b.  And  there  is  no  Reafon,  That  fuch  a  Ward  and 
Marria&;e  pretended  to  fall  by  the  Comprifer,  (hould  aifed 
the  Debtor.  But  if,  by  the  Comprifer^s  Death,  the  Ward  of 
his  Heir  (hould  fall*.  It  would,  no  Doubt,  expire  u^n  Re- 
demption :  But  in  Reafon,  it  (hould  not  fall.  But  it  is  other- 
wife  in  proper  Wadfets,  where,  as  hath  bten  faid  ahrue,  the 
Creditor  and  Wadfetter  feem  to  take  bis  Hazai;d  of  the  Ca- 
fualty. 

N.  A  Creditor  being  infeft  in  Ward-lands,  upon  a  Wad- 
fet bearing  Back-tack ;  will  they  ward  upon  bis  Deceafe,'  and 
Che  Minority  of  his  Heir  ? 

If  they  ward,  will  the  Debtor  have  the  Benefit  of  the  Back- 
tack,  during  the  Ward  l  The  Superior  having  in  c/Fedt  con* 
fen  ted  thereto. 

,  S.  Suppose  the  Ward  do  fall  upon  the  Wadfettcr's  Deceafe, 
yet  the  Debtor  muft  have  the  Beneiit  of  his  Back-tack,  be- 
caufe,  in  a  manner  confented  to  by  the  Superior :  And  ac 
mod,  the  Superior  can  by  the  Ward,  get  only  the  Back-tack- 
duty  ;  Which  yet  it  fcenis  the  Heir  w  the  Wadfetter  may 
cut  off,  by  requiring  his  Money, 

N.  If  the  Ward  of  a  Pcrfon  who  is  apparent  Heir,  as  to  a 
Wadfet-right,  do  not  determine  by  a  Redemption  of  the 
Wadfet?  And  the  fame  Queftion  may  be,  as  to  the  Liferent  of 
the  Peribn  iufcft  upon  the  Wadfet  f  Answer,  It  is  thought, 
that  it  will  determine  ;  his  Right  being  jus  refolubile  :  And 
though  the  Ward  be  conildered  as/r^^/^j  Jotmnii  direCii\  and 
being  gifted,    it   may  fcem  that  the  Donator  canuot  be  pre-  > 

M  m  m  judged 
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judged^  Ttc  chat  is  to  be  ondefftaod  when  the  Vafil  has  ta 
abrduce  Kigbt,  bm  doc  whcfftbe  jlightis  q4»lifiedaod  reJoUUk. 

S.  Thb  Aofwer  is  good,  Tine  bocb  the  Wadlefter's  life- 

Ttoif  aod  the  Marriage  of  hk  apparent  Heir  falling  to  the 
Superior;  do  detennioe  by  the  Redempcioiv :  Aod  ^ery  juft. 
iy,  becaufe,  as  ihe  Author  fap,  n  is  jus  rtf9liMe,  smd  fi» 
owned-  by  cbe  Superior. 

N.  tr  the  apparenc  Heir  of  Ward-lairds  being  fuhs  anJ 
Mi  capax  commit  Tresribti,  will  his  Ward  be  detcrmiDcd? 
Fid.  Vhrmge  qyaffiiffMs  tj.  it  i(^.  in  Htera  M. 

S^  kvt  apparent  Heirof  Ward-ltnds  being  iv/r  ^i^^  which  I 
take  CO  be  zi/txicin  Tears  of  Agt^  commits  Treafon  ;  bis  Ward 
can  no  longer  fubfift,  but  the  Forfeiture  will  fall  to  the  Kii^ 

M  La  NOs  holding  Ward  being  full  the  Time  of  the  Vaf* 
fal^s  Deceafe,  by  an  Infeftment  upon  a  Coraprifing ;  bur  the 
Comprifing  cbcrealter  redeemed  by  the  Debtor's  frcn&aL 
Heir,  being  Mitfor  $  S^BanHUr^  If  the  Superior  will  have  the 
Ward  ?  Answer,  It  is  thought,  not ;  feeing  the  Heir  does 
noc  fuccced  to  the  Lands  as  Heir  to  bis  Father,  who  was  noc 
Vaflal ;  but  as  general  Heir  has  Right  to  the  Reverfion, 
whereupon  he  has  redeemed ;  jK&d  modus  a  forma  is  nmcb  co 
be  conudered/ 

If  the  Comprifing  doe»  extinguifty  being  (atisfied  by  In- 
tromiffion,  J^uaifUur^  If  the  Heir  bein^v  Minor,  there  will 
be  a  Ward  in  that  Cafe  i  AtvsWER,  Ic  is  thought,  not ;  fee* 


ing  the  Compriiing  does  extinguiih  not  at  imth,  but  ex  fefi 
faaoy  and  the  Heir  cannot  be  faid  to  be  the  agparent  ileir 
of  a  Vaflal,  cbe  Lands  being  full,  as  faid  is>  the  Time  of  his 
Father's  Dcceafe .-  And  albeic  there  is  not  a  formal  and  or- 
dinary lepl  Reverfiohy  no  Money  behig  to  be  paid,  yec  chert 
is  upon  the  Matter/ir/  ritraben£  to  the  apparenc  Heir*  Fid, 
Comprifing,  ^aeft*  37.  tifiraC. 

S.  Whbh  Ward-lands,  are  full  the  Time  of  the  VallaPs 
Deceafe  by  a  Camprifer  infefc,  and  the  ComprifiDg  redeemed 
"by  che  Comprifer's  general  Heir,  Mhior  for  the  T\mc  ;  the 
Author  thinks,  That  by  his  Redemption  of  the  Debtor's 
general  Heir,  whofe  Fattier  was  not  Vaflal,  the  Superior 
ihould  not  have  his  Wards  But  if  the  Redemption  i'atisfy 
and  extinguifh  the  Redemption,  then  the  Debtor   mufi:  be 

held 
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hAA  to  have  died,  Vaflal  reirPf  and  this  genera}  Heir  will  nftt 
recover  the  Right  of  the  Laods»  though  the  Comprifcr  Ihould 
renoaoce;  uolefi^  he  be  either  ferved  Heir  in  fpecial,  or^ 
obtain  the  Comprifer  to  denude  in  bis  Favours :  But  flill  this 
xlenuding  after  Redemptions  extinEjiiflies  the  CoQiprifing^  and 
the  apparent  Heir  will  not  get  Right  to  the  Land,  unlets,  he 
be  entered  by  the  Superior ;  who  no  Ooubt  will  fee  to  his 
own  Cafualty  :  If  the  Comprifer,  in  this  Cafe  (bould  fimpl^ 
make  over  his  Compriiing  to  the  apparent  Heir,  and  the  Su* 
perior  receive  him,  then,  upon  Expiring  of  the  Comprifing^ 
be  becomes  a  new  Vaflal :  3ut,  if  the  Comprifing  be  eitber 
paid  or  iatisfied  within  the  Legal,  the  Superior  will  have  bis 
Cafualty  by  the  Death  of  the  Debtor  as  laid  is.  The  Author 
indeed  adds,  That  if  the  Comprifing  extinguifti  by  Intri)mif- 
0OD,  there  will  be  Hill  no  Ward  of,  the  Dcbcor's  Heir,  tho' 
Minor :  But,  feeing  a  Comprifiog  fimfis  mod$  extind,  is  jud- 
ged to  be  ei^tinS  3f  imti$^  the  Author  is  certainly  miftaken* 
Put  the  Cafe,  That  a  Wadfef  of  Ward-lands  were  redeemed 
by  the  Granter's  Heir-General,  who,  as  fiich,  hath  certainly 
Ri£bt  to  the  Reveriion;  yet,  the  Superior,  whether  there  were 
^  Ke£re(s  in  the  Cafe  or  not,  cLOuld  pot  he  pompcUcd  to  re- 
ceive nim  without  regard  to  ^he  Cafualry  vakiog  l^  ihc  Grant*- 
er's  Death  1  feeing  in  this  Cafe,  thx^  Wadfet  &a>m«s  as  cx- 
tind,  and  thcrek>re,  ia  Beafon,  there  0u>ul4  he  FU^  for  .tb^ 
0Md  Cafualty, 

Ward'lands. 

Nf  ^aerifw,    A  Sgpcfior  of  Ward-lands  havisg  confirm* 

^*  ed  a  bafe  Infeftmcnt,  whether  will  th^ 
Subvaffal  be  liable  to  the  Ward,  or  Noncntry  falling  by  the 
Peccafe  of  the  Vaflal  ?  Ratio .  duUtandif^  Hopi  givcth  only 
that  Reafon  in  the  Cafe  of  Lands  holden  of  the  King,  that 
Confirmations  bear  a  Sftlvo  of  all  Rights,  Duties,  and  Servi- 
ces. 

By  the  Aft  of  Parliament  The  Superior  during 

the  Npncntry  and  Ward,  had  Jlight  only  to  the  feu-duty  due 
to  the  Vaffal  by  the  Subvalfal ;  ^uaeritur^  If  the  Superior  be 
in  the  fame  Cafe  by  the  Confirmation,  as  he  was  by  the  faid  Aft 
of  Parliament ;  norwithftanding  the  Afl  of  Parliament  i§o6, 
in  favours  of  Subjcft  Superiors  of  Ward-Lands. 

S.  By  the  AS  of  Parliament  y^w.  IV.  Pag.  14.  Cap.  yif 
n  i^  plain,  Thar  the  Kiri^,  Lords,  PrcUtcs,  farous  and  Frcc^ 

holiicr» 


4^0        Doubts  and  ^ejlions  in  Liw, 

holders,  were  allowed  to  fet  their  Lands,  in  Fea-fanti  ;  and 
that  that  Law  was  a  Ratification  Or  Confirmation  from  tk 
Superior,  to  fccnre  the  Feuar,  that  his  FethFarm  Ihould  re* 
main  good ;  he  paying  the  Feu-Farm-Duty  ;  uotwithftaodiog 
any  Ward  or  Noncntry  that  roieht  vakc  by  the  Setter*:  Ami 
all  required  was,  that  the  Feu  ikoold  be  let  to  a  campcrcst 
Avail,  which  was  judged  to  be  the  retoured  Duty.  And  by 
the  A&  of  Parliament  Jam.  IV.  Pag.  6.  Off.  91.  the  lime 
Allowance  fecms  to  be  given  to  every  Man,  both  fpiritoal 
and  temporal,  to  let  their  Lands  in  Feu,  and  that,  withoot 
Hazard  cither  of  Recognition  or  Forfeiture.  So  that  by  rhcfc 
Ads,  Fiuittg  to  a  compeUtu  Avaiit  feems  to  have  been  allowed 
to  all  Perfons,  without  any  Hazard  to  the  Feuar  from  any 
Cafualty  or  Delinquency  that  might  befal  the  Setter.  But 
thefc  Afts,  by  the  Afi  of  Parliament  Jam.  VL  Pag.  18.  Gf 
12.  were  reftrained,  and  declared  not  to  e&tend  to  the  Vaifak 
of.  any  fubaUcrn  Superior,  holding  their  Lands  ward  of  their 
faid  Superior.  And  it  is  (latute,  not  to  be  leifom  to  chcm  to 
fet  their  Lands  in  Feu,  without  the  Confirmation  of  their 
Superiors :  And  any  Alienation  otherwife,  is  declared  null. 
And  this  Explanation  and  Statute,  is  extended  to  the  Kio£ 
and  Prince,  and  ValTals  holding  Ward  of  them,  refcinding  all 
former  A«9s  in  the  contrary,  Cbar.  L  Par.  t  Cap.  i6.  And 
fo  the  Allowance  to /rtt  given  by  Law^  was  firft  reftraiDcd, 
and  then  difcharged. 

But  next  comes  thcQucftion,  as  to  the  Impart  of  the  So- 
perior's  Confirmation  de  me.  And  that  this  Confirmation  dif- 
fers from  a  Confirmation^  ^  me^  is  obvious:  For,  the  Con- 
firmation a  m€^  makes  the  Pcribn  confirmed,  immediate  Vat 
fal  to  the  Superior  confirming :  Whereas  the  CoDfirmatioo 
de  me  doth  only  fccure  the  Pcribn  confirmed,  againft  the  O- 
fualties  that  may  fall  to  the  Superior,  or  his  Author  ;  by  hi^ 
or  their  Delinquency  And  ordinarily  all  fuch  Conixrinatious 
are  pxvcxi /alvo  jure  Supetht is  confirming:  And  therefore, 
it  is  thought,  that,  whether  the  Confirmation  be  by  the  King, 
or  by  a  Subaltern  ;  it  hath  the  fame  effcfi.  But  then  the 
Qijeftion  recurs,  whether  this  Confirmation  be  only  to  (ccure 
againft  feudal  Delinquencies,  fuch  as  Recognition  and  the 
like  }  or  alfo,  againtt  the  Cafualties  of  Ward,  Marriage  and 
Noneotry?  For  Nonentry  here  is  not  reckoned  a  feudal  De- 
linquency :  And  it  appears  to  be  more  generally  held,  that 
thefe  Confirmations  fhould  only  fecure  againft  Delinquencies, 
but  not  againft  the  other  Cafualtics  that*fall  to  the  Qranter's 
Author ;  fuch  as  Ward,  Marriage,  and  the  like. 

And 
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*  And  thus  the  j/atfAo^  inquires.  If  the  Superior's  Confirma« 
lion  da  nUf  be  of  the  fame  Import  with  the  faid  A  As  of 
Parliament  Jam.  VI.  &  Jam.  IV.  I  And  it  is  thpugfat^  ftill  to 
be  of  the  Import  to  fecure  agdnft  Delinquencies  only.  But 
then,  as  to  tbefe,  it  fecures  the  Sub-vaffal,  whatever  way  his 
Subfeu  be  granted ;  whether  Blanch  or  Feu. 

N,  If  the  apparent  Heir  of  a  ValTal  of  Ward-lands  renonnce 
to  be  Heir,  will  his  Marriage  notwithftanding  fall  either  iiu- 
gle  or  double  ?  Ratio  dabitandi,  He  was  never  VafTal  -,  and  cae- 
iibatus  is  not  deliffum. 

If  Marriage  be  real  and  aflfeAs  in  Prejudiee  of  finguiar 
Sncceflbrs?  Ratio  dubitandi^  Hope  is  for  the  Affirmative,  and, 
aliedgeth  Decifions.  To  confider  Halton*s  Cafe  :  On  the  other 
Part,  in  Novodamufes,  aroon^ft  Incumbrances  that  affe^ 
there  is  no  Mention  of  Marriage.  2do,  The  Marriage  re- 
fpeAeth  not  the  Lands  but  the  Perfon,  and  his  other  £ftate 
as  to  the  Value.  3//^,  It  may  appear  to  be  a  perfbnal  Prefta- 
tion,  whereto^  the  Perfon  and  his  Right,  during  bi^^ 
and  his  Heirs  Time  is  liable ;  but  doth  not  affedl  a  fingular 
Succeflbrt  as  in  the  Cafe  of  Ward. 

S.  Tho'  the  apparent  Heir  of  a  Vaffal  of  Ward-Lands, 
do  renounce  to  be  Heir ;  yet  his  Marriage  will  fall :  For,  it  is 
enough  that  his  Predece(K)r  was  Vaflal.  And  this  Marriage 
is  reS,  and  will  zScA  a  fingular  SuccefTor:  And  after  the 
Marriage  declared,  and  the  Avail  liquidate,  the  Ground 
may  be  therefore  poinded.  But  if  the  Marriage  were  only 
perfonal,  it  Ihould  fignify  little,  and  the  apparent  Heir  re- 
nouncing, would  thereby  free  himfcif  of  it. 

N.  A  Vaffal  of  Lands  holding  Ward  of  the  King,  did  feu  the 
fame  before  the  Year  1663,  when  it  was  lawful  to  feu  Lands 
holdcn  Ward  of  the  King  ;  and  when  the  faid  Feu  was  grant- 
ed, the  Difponer  did  grant  a  general  Difchargc  of  the  Feu- 
duty,  except  during  the  Ward ;  and  for  fccuring  the  Fcuar, 
having  bought  (he  laid  Lands  as  0/fii;72/r  majcima,  at  as  high 
a  Price,  as  if  the  Lands  had  holden  otherwlfe,  that^  he  and 
his  Succeffors  (hould  not  be  liable  to  the  Feu-ducy,  daring  the 
Wardj  the  Difponer  was  obliged  to  infcft  tlic  Fcuar  in  an 
Annualrent  out  of  other  Lands,  equivalent  to  the  Feu-duty; 
fufpcnding  always  the  EffcS  df  the  faid  Right,  except  du- 
ring the  Ward.  Quasritur,  i  wo,  If  the  faid  general  Difcharge, 
with  an  Obligemcnt  to  grant  particular  Difchargcs  when 
required,   will    militate  againft  fingular  Succeilbrs,    being 

in 
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in  rem  f  AirtwiK,  It  is  thooghr  ibtt  it  will  not ;   udlefi  the 
fiime  were  by  way  of  ProviiioD  in  the  Charter  aod  Safioc. 

Tui  Fbuar  hafing  ever  poflpffbd  lince  the  gjrantine^  of 
the  faid  Rieht ;  but  noc  being  iafeft  open  the  fakl  Oblige- 
jDcnt  to  iDtefc  \n  ao  Aoooalreiic,  for  Relief  of  the  Feo-docy  : 
QuairittiT,  If  the  Feuar  (hould  purfue  opoQ  the  faid  Oblige- 
meet ;  If  it  mav  be  obtruded  that  it  is  prefcribed  ?  Rjtti$  du^ 
HkmJi,  That  the  faid  Obligement  is  a  Part  of  the  Fciur's 
Itight ;  and  ^e  Feuar  has  teen  in  Poffirffion  by  virtue  of  bis 
Right  all  the  Time  :  And  if  the  Feuar  had  not  been  infcft 
upon  the  Feu-charter,  and  had  been  in  Pofleffion  br  the 
^ce  of  forty  Years ;  and  after  Expiring  of  the  iame,  mould 
purfue  the  Difponer  and  his  Reprefentatives,  to  grant  a  new 
Charter,  with  a  Precept  to  infcft ;  it  could  be  precendcdy 
that  the  faid  Right  was  prefcribed. 

S.  Ip  the  above  mentioned  Provifions  were  all  in  the  Sub- 
vafTal's  Charter  and  Saiine,  they  would  hold  againft  z  fiiigu- 
lar  Succeflbr ;  but  otherwife,  they  would  be  dcbatcablc :  For 
the  Contrivance  is  manifeftly  heteroclyie.  The  Author  in- 
clines to  think,  That  though  the  Feuar  were  not  infeft  upon 
the  faid  Obligement  in  the  forefaid  Annualrent  for  a  Relief 
of  the  Feu-duty  ;  yet  the  Obligement  (hould  iK>t  prcfcnbe, 
becaufe  a  Part  of  the  Feu-right,  and  the  Feuar  iu  Poflbi&OB 
by  virtue  of  his  Right.  But  the  Annualrent  was  not  to  be 
granted  out  of  other  Lands,  which  might  poffibly  be  acquired 
without  Regard  to  il :  So  that  it  is  thought,  the  Acquirer 
pofleffing  by  virtue  of  his  Charter  and  Saline  for  the  Space 
of  forty  Years,  might  well  defend  himfelf  againft  the  faid 
Obligement ;  for  it  is  not  fo  much  as  an  lofeitmcnt  of  War- 
randice.  . 

N.  Wh£N  Ward-lands  were  feued  which  did  hold  of  tbf 
King  l)eforc  the  Year  1663,  ^he  Feuar  during  the  Ward  was 
only  liable  to  the  Feu-doty  by  the  old  AA  ot  ParliamcDt,  aU 
Iqwingthe  Fcuinjg  of  fuch  Lands  :  But  there  is  no  Mention 
pf  the  Marriage  m  the  faid  Ad  of  Parliament.  Quacritjfr 
therefore.  Whether  the  Marriage  bf  the  Difponer  and"  his 
Succefibrs  will  affed  (uch  Feus  ?  If  u  anfw$tid^  That  it  U 
thought,  not  \  feeing  the  fetting  of  Feus  being  allowed,  it 
Appears,  that  Feuars  ihooU  be  only  liable  to  the  Feu-duty. 

S.  When  Fens  were  allowed,  and  the  Feuar  by  kSt  of 
l^arliamcnt  only  liable  to  the  Fcu-duty>  during  the  Setter*^ 
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Ward^  there  can  be  no  Qaeftion^  but  ihat  cEis  Feuar  was 
alfo  freed  of  the  Marriage^  that  might  fail  by  the  Setter. 

N.  If  Lands  boldea  ward  of  the  Kio^,  be  feued  after  the 
Year  16^3,  and  the  King  (hoaid  queftton  the  faid  Feu  as 
null,  being  contrary  to  the  AA  of  Parliament ;  ^uoiritur, 
tf  Prefcription  may  be  alledged  and  obtruded  ajgainft  the 
King  i  Ratio  JutitandU  That  the  Right  is  null  ab  tmtio,  and 
cannot  be  a  Warrant  and  Ground  of  Prefcription :  Et  ^mi 
nutUim  eft^  nuUum  fortitur  jurii  effeSum. 

S,  It  is  cleacf  That  Prefcription  excludes  all  Nullities,  fave 
Falfehood,  and  even  the'King  in  this  Cafe  could  not  be  help- 
ed, e&cept  he  (hould  throw  the  Blame  upon  his.  Officers^  oa 
the  Ground  x)f  the  A&  of  Parliament,  Ja.6.  Par.  16.  Cap.  i4« 
Which  yet  (hould  hardly  be  allowed,  againfl;  the  long  Pre- 
kripcion,  unlefs  the  Lands  were  of  the  annexed  Property^  as 
to  which  the  King  is  flill  held  to  be  Minor. 

A^.  A  Vaflal  of  Ward  lands  holden  of  the  King,  having 
feued  the  fame  conform  to  the  A&  of  Parliament  warranting 
fuchFeus:  Quoirinir^  If  the  Vaflal  be  forfeit^  whether  fuch 
Feus  will  fall  undA*  the  Forfeiture  ;  if  they  be  not  confirmed  ? 
Answer,  It  is  thought,  the  King  foj*  himfelf,  and  his  Sue* 
ceflbrs,  by  the  faid  Av%  did  confent  to  all  Feus,  that  are 
granted  by  virtue  thereof:  So  that  the  fame  is  equivalent  to 
a  Confirmatiop. 

S.  The  forcfaid  Afts,  being  equivalent  to  the  King's  Con- 
firmation ;  will  cenainly  fave  thefe  Feus  from  falling  under 
the  Forfeiture  of  the  Grantcr. 

Taxt-ward. 

iV.  A  Gift  being  granted  of  Wards  fimple  or  taxt,  falling 
^^  wiihin  a  certain  Time.  J^aeritur,  if  the  Donator 
will  have  Right  to  the  Taxt-ward  for  Terms  thereafter. 
Answer,  He  will  have  Right  to  the  fame  ;  if  the  Taxt-ward 
has  fallen  within  the  faid  Time,  as  the  whole  Time  of  the 
Ward ;  feeing  Ward  is  to  be  confidercd  z%jus  integrum  ;  and 
dies  cedit  when  ever  it  falls,  albeit  nonvemt. 

s. 
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S.  If  a  Taxt-ward  fall  doe  within  the  Time  of  the  Gifts 
the  Donatar  will  have  the  Benefit,  even  of  the  after* Years, 
For  fo  he  would  have  the  Benefit  of  fimple  Ward,  falling 
iritbin  the  Time  prefixed;  even  as  to  after- Years.  Fur  in 
this  Cafe  it  is  intended,  that  the  Dooatar  may  compoDe  the 
lame. 

Warrandice. 

K.  A  Bond  being  afligned  with  abfolute  Warraodicc  i 
"**'  ^aeritur^  What  is  the  Import  of  the  faid  Warran- 
dice I  And  if  the  Cedent  fhould  be  liable,  if  the  Debtor 
be  or  (hould  become  iufolvent  ?  Answer,  It  will  import  on* 
It  that  the  Debt  is  true,  and  due  by  a  valid  Bond  j  but  noc 
tnat  the  Cedent  Ihould  be  obliged  to  warrant  the  CoDdltion 
of  the  Debtor,  the  Law  being  cxprefs  to  that  Purpofe,  that 
he  (hould  warrant  deberi^  but  not  DebUenm  bcupUtetn  efft.  As 
was  found  in  the  Cafe  of  Mr  KjJ>irt  Barclay. 

^id  juris,  If  the  Warrandice  be  in  tbefe  Terms,  that  the 
Debtor  is  lociiples,  and  he  be  truly  fo  for  the  Time,  but  he 
becomes  infolvent  \ 

S  The  Author  fays  well.  That  the  Import  of  abfohtti 
Warrandice^  in  the  Affignation  of  a  Bond,  is  only.  That  the 
Debt  is  true,  and  the  Bond  good  and  valid ;  but  not  that  the 
Debtor  is  fufficicnt.  But  if  the  Warrandice  be  in  thefe 
Terms,  Tbat  the  Debtor  is  alfo  fufficient,  he  muft  be  fo  at  the 
Time  of  granting  the  Warrandice,  but  it  cannot  oblige  for 
his  after  Infolvency. 

Itffeftment  of  Warrandice. 

K.  tF  an  Infcftment  of  Warrandice,  being  only  bafe,    will 
1  be  conftrued  to  be  public  by  Poflcmon ;  by  reafon   of 
the  Poflfeilion  of  the  principal  Lands  i 

S.  An  Infcftment  of  Warrandice,  though  bafe,  yet  is  coo- 
ftrued  to  be  public  by  the  Poflcflion  of  the  principal  Lands ; 
tho*  this  might  be  very  hard  againft  a  lawful  Purchafcr  of  the 
Warrandicc-lands,  who  hath  hardly  the  Means  to  difcovcr 
this  Incumbrance. 
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Wajle. 

If.  \T7ASTE  being  committed  by  t  Lifercoter  or  Wad- 
,  VV  fetter ;  aod  the  Heritor  dcccafing  or  difponing  the 
Lands ;  whether  will  the  Action  for  the  fame  be  competent 
to  the  Heir  of  the  Hcritor>  or  to  his  Executors,  or  Angular 
Succcflbrs?  Answer,  Itisthoughr,  it  will  belong  to  the 
Heir,  or  (ingular  Succeflbr,  being  mSU  in  rem :  And  fo  it  is 
bjr  the  Znglijb  Law. 

5.  If  a  Liferenter  or  Wadfcttcr  commit  Waftc,  and  the 
Heritor  deceafe  or  difpone  the  Lands  ;  it  is  probable,  that 
the  Aftion  of  Wafte  would  tranfmit  to  his  Heir ;  but,  how  it 
fliould  belong  to  his  lingular  Succeflur,  does  not  anfwer  the 
Analogy  of  our  Law,  Uiere  being  nothing  rtal  in  it. 

Witnejfes. 

N.  npHE  Queftion  being  of  the  Jurifdiflion  of  a  Town  j 
X     may  the  Burgeffes  be  Witncffes  i 

S.  A  Burgcfs  may  (no  doubt)  be  Witnefs  in  behalf  of  his 
Burgh :  For,  there  appears  no  Rcafon,  why  bis  Burgelhip 
ihould  make  an  Exception. 

AT-  The  neccflary  Qualification  of  a  Witnefs  being  Honefty 
and  Integrity  5  which,  though  prefumed  in  all  ferfons,  yet 
cannot  be  thought  to  have  been  in  tbele,  who,  by  Sentence 
on  their  own  Confeffion,  arc  evidently  criminofi,  and  guilty 
of  the  higheft  Crimes.  It  would  Teem,  that  a  Kemiifion  may 
free  as  to  PunilhmenC,  and  may  repone  as  10  all  other  Capa- 
cities, and  as  to  the  King's  own  Intcreft;  but  not  as  to  thar, 
which,  in  Behalf  of  the  People,  requires  I ntcfgrity  :  And  the 
King  by  a  Rcmifllon,  may  free  a  Pain,  but  not  a  Guile ;  and 
cannot- repone  to  Innocency. 

&  Certainly,  aPerfon  guilty  of  a  Crime  inferring  Infamy, 
IS  noi  omni  ixceptione  major :  And,  tho' a  Rcmiffion  may  free 
him  from  all  things  penal ;  yet,  it  cannot  he  thought  to  re* 
ftore  him  to  Integrity,  or,  to  it\e  Probity  of  a  Witnefs ; 
efpecially,  (ince  this  is  the  Concernment  of  righteous  Judg- 
a^nc  in  behalf  of  other.  Parties. 

N  n  n  N.  The 
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N.Tnt  Law  of  the  Majeftj,  and  the  ScatDCes  of  King 
William f  Chap.  ii.  Oftbefi  who  an  infamous:  and  the  ScatUKs 
ofRjthifi  I.  Cap.  34.  Ofthe/i  iub9  are  repellidjr$m  Tit/iimamfi 
are  clear,  Tbitfocii  crhmms  cannot  be  Witnefles  ;  and  im- 
Trim  it  ndempti  cannot  be  Witnefics  :  Quamtur  therefore.  If 
aPerfon  conviAof  Treafofly  and  remiued  that  he  maj  be 
Witnefsagainft  others,  can  be  Wicnefs  I  Efpcciallyy  that  Law 
hcmng cmdu^i  preci  vel  pTiti^  cznnot  be  Witnedes  :  And  ibere 
car  oc  no  greater  pretium  than  a  Man's  Lifei  Skin  f&r  Skin^  &c 

S.  SdcH  criminis  being  often  neceilary ;  if  they  be  firft  e- 
tber  purged  or  indemnified^  are  in  ufe  to  be  admitted  Wit* 
Dcflcs  :  Although  a  Remiffion  or  Indemnity  may  juflly  be 
thought  ftill  a  Ground  of  Exception,  as  if  they  were  canduSi 
prece  autpretio.  And  fo  it  may  be  well  be  judged,  except  in 
fome  flagrant  Cafes  ;  as  Depredations  or  InJurre£fi9HS,  wherein 
other  Evidence  cannot  be  had. 

Women  Witnejfes, 

N.  ^uaer.  iF  Women  Witncfles  may  be  admitted  io  the 
*  Cafe  of  Divorce,  to  prove  Adultery  i  Ak- 
SWER,  This  Queilion  is  nnder  Debate,  upon  Advocation 
from  the  CommifTaries  of  Edinhurgbf  having  admitted  the 
fa'^.e:  And  that  they  (hould  not  be  admitted.  imOf-  That 
bv  our  Law,  Cap.  a3«  Stat.  Roh.  I.  Women  are  not  habile 
Witnefles.  And  by  the  Cuftom  (except  in  cafu  puerferit^  to 
^rove  the  Birth  of  Children>  to  give  the  Huioand  the  Bene- 
fit of  Courtefy)  and  by  the  Canon  Law,  Decretal,  de  ver* 
b§rum  fignijicatione^  Cap.  10.  And  on  the  other  part.  It  b 
urged  by  the  Civil  Law,  they  may  be  Witnefles  except  in 
Teftaments :  And  by  the  Canon  Law,  they  may  be  Wimef- 
fes  in  caufa  matrimoniad \  and  by  our  Cuftom,  in  criminihtis  0- 
cultis  et  demefticis ;  and  in  atrocieribus^  as  Murder,  Treafon, 
and  Falfehood,  And  in  Anfwcr,  It  i?  urged.  That  where 
the  Civil  Law  is  altered  by  the  Canon,  that  is  to  be  followed ; 
and  that  Women  cannot  prove  Marriage,  and  ought  not 
to  prove  the  Diflulution  :  And,  in  caufa  fnatritnemtj  Wit- 
nefies  (liould  be  above  all  Exception,  Cap.  i.  de  can/an'^ 
guinitate.  And  if  any  of  the  Canontfts  were  of  another 
Opinion,  it  was  becaufe  the  Effcd  of  Divorce  was,  yf- 
paratio  tnenfoi  et  thori  j  mn  vincuU :  And  in  Treafon  and  fuch 
Crimes,  much  isindulged  ad  vindidnm  publicami  but  not  advin- 
diffam  privatam^  when  fuch  Purfuiis  are  only  for  private  Inter- 
eft.   Ills  not  prefumcd  that  the  King's  Advocate  will  corrupt 
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Witocfles.  And  in  whatever  Cafci  either  by  the  Canon  Law  or 
oiir$t  Women  are  adoiicted  \  it  is  only,  ubi  mftai  di€orf^$ 
delidi ;  which  is  not  in  Adultery^  where  there  is  not  a  Child. 
And  in  whatever  Cafe  (even  when  the  public  is  concerned) 
Women  are  never  admitted^,  but  to  adminiculate :  And^ 
^uando  cmtaartt  utms  teftis  babilii^  fuppUt  inhalnJaaiem  ah$rim. 
And  there  being  forty  or  fifty  Proccflci  of  Adultery  within 
this  hundred  Years,  Women- witneflcs  were  never  received. 
And  they  are  not  admitted  in  caufafcandali  before  the  Commif* 
faries,  to  prove  injuria  verborumi  much  lefs  in  crimim  adul- 
terii. 

S.  This  ^ui/im  of  admitting  Women  to  be  Witneflcs  dotlj- 
often  occur ;  and  the  Juther  inclines  to  think  they  (hould  not 
be  admitted  to  prove  Aduhery  for  Divorce :  And  yet  this  is 
an  occult  Crime :  And  in  crirninibus  occultis  it  dome/iich^  aufl 
in  all  atrocioribus,  as  Murder,  Treafon  and  Falfehood,  they 
are  admitted.  As  for  the  Stat.  S^b.  I.  Cap,  34.  about  the 
Quality  of  Witne0esi  itisjuftly  in  Defuetude,  and  contains 
manifeft  Abfurdities ;  as.  That  a  Laick  may  not  be  admitted 
againd  a  Clerk.  But,  waving  what  either  Civilians  or  Can^n* 
{^jrmay  alledgein  ihisMatu:ri  the  beft  and  plaineft  Rules 
would  fccm  to  be, 

JP/r/?,  That  fVomen  (hould  nevcrbe  allowed  to  be  injlrumen* 
tary  Witneflcs;  or,  where  there  arc  tejies  requifiti ;  and,  where 
there  may  be  a  Choice ;  for  there,  Men  fliould  be  preferred. 

Secondly,  In  Criminals,  and  Matters  of  Fac%  where  there 
appears  no  Penury  of  Mcn-witncflcsi  as,  a  Facl  or  Rencontre 
happening  in  the  High-ftrpct,  or  any  public  Place,  in  the  o- 
peu  Day  j  if  Women  only  Ihould  be  adcjuced  as  Witneflcs 
in  fuch  a  Cafe,  it  might  be  judged  fufpicious.  But,  where 
there  is  no  fuch  Ground  pjf  ^ufptcion,  and  where 
bv  the  Circumftanccs  they  appear  tp  be  neccflary ;  as  when 
the  Fa6t  to  be  proven  falls  out  under  iplou<l  of  Night,  or, 
in  any  remote  or  foluary  Place,  there  cati  \^  no  Reafon  to 
refule  Women  to  be  Witneflcs ;  unlefs  yit  ^cny  them  the 
Confcicnce  and  Knowledge  of  an  Oath:  For  in  effed,  as 
Crimes  fall  out  with  a  great  dale  of  Variety  and  Uncertainty, 
Providence  fliould  be  regarded  as  to  any  Witneflcs,  Men  or 
Women,  that  can  be  found,  with  any  Probability  for  an  E- 
vidcncc.    But, 

Thirdly f  As  to  Civil  Canfes  and  Matters,  which  are  ofttimcs 
of  Bargains  and  Negotiations  among  Men;  Jyomtn  ought 
not  to  be  admitted  Witneflcs  :  For  thefc  things  arc  out  pf 
tbiir  Wav.  And  it  is  hoppd,  thefe  Rules  may  mW  mprc  ajid 

more 
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more  obtatn  ;  though  Ctifi$m  hzth  long  been  crois  ifl  this  Mtt- 

ter.'  And  which  Uolucl^nefs  of  Cuftom  appeire  aUb  in  ano- 
ther Point :  For, 

In  a  Civil  Caufe,  we  refufe  a  moveable  Tenant  of  eitber 
Party,  to  be  a  Witnefs  for  him :  And  yet,  we  admit  his 
Cottar  ;  who  fcenis  not  to  be  fo  credible.  And  befides,  iince 
the  Aft  of  Pari.  Q.  Mary,  ancnt  Removings,  there  is  not 
properly,  a  movgable  Tenant  in  Scotland:  For  now,  do  La- 
Dourer  can  he  removed  without  a  fTerning :  And  it  was  be- 
fore that  Time,  when  Tenants  might  have  been  caft  out,  if 
they  wanted  Tacks,  fro  arbitrie  of  the  Mailer,  that  tbm 
Exception  took  place.  But,  it  is  very  plain,  that  it  ought  to 
have  been,  and  now  Ihould  be  dilufed,  on  the  Ground  above- 
znentioi^ed. 

Obligements  for  Provi^on  ofTTives. 

M  iF  a  Perfon  be  obliged  by  a  Contrafi  of  Marriage,  to  cm- 
*  ploy  a  Sum  of  Money  tohimfclf  and  his  Wife  the  loog- 
cft  Liver  in  Liferent  \  and  to  his  Heirs,  ^aerititr,  If  the 
feid  Obligcment  be  not  performed,  khat  Courfc  the  Rdid 
may  take  to  affcd  thereupon  his  Eftate,  having  no  Heirs,  Cre- 
ditors being  in  Competition  of  Diligence  ?  And  if  the  may 
not  purfuc  his  apparent  Heir  as  lawfully  charged,  making 
meption  of  the  Obligemcnt,  and  thatthe  Heir  will  not  per- 
form  the  fame  ;  and  that  loco  faai  fuccniit  inteteje :  And  therfis^ 
fore  to  hear  and  fee  him  decerned  to  pay  and  make  Forth- 
coming to  her  the  faid  Snm,  that  it  may  be  employed  con- 
form to  the  faid  Obligemcnt ;  and  to  hear  and  ice  it  found 
and  declared,  that  the  fame  fhall  follow  upon  the  Adjudicaiioa 
pthcrwifc,  as  is  competent  to  other  Ci  editors  i 
If  a  Rcli<a  will  be  preferable  to  the  other  Creditors  ? 

S.  We  met  with  this  before,  and  it  is  fliJl  thought.  That 
the  Rcliifl,  b(:ing  Creditor  by  her  Contraft  of  Marriage,  may 
purfue  as  any  other  Creditor,  for  afFefling  both  the  Executry 
and  Heritage  ;  and  thus  obtain  a  Decreet  to  liquidate  ^hcr  In- 
tercft,  andgct  the  Heritage  adjudged  for  Implement  and  Sc- 
cunty  of  her  Jointure- obligcment :  Which  is  indeed  to  ad- 
judge to  her  an  equivalent  Annuity. 

It  is  thought  very  juft.  That  a  Relia  niould  be  preferred 
toother  Creditors  for  the  Obligements  of  her  Contraft;  fceip£ 
m  the  Hulband's  Life,  flie  cannot  afl  for  hcrlclf :  And  ail 
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PerfoDs  dealing  with  a  Hufcand,  may  know  him  to  have  a 
Wife ;  aod  ib  may  be  aware  of  it.  And  thus  the  Commiifa- 
rics  of  Edinlrtirgb,  do  always  prefer  Oie  Rclid,  but,  the  Lords 
•f  Sel&on  have  iDclined  otherwiic  of  late. 

fPoods. 

//:  W/HEN  a  Lifcrcntcr  is  infeft  cum  nemanhis:  ^aeritur, 
^^    ^uid  juris,  When  the  Wood  falleth  to  be  cut  da- 
ring  the  Liferent  ? 

S.  A  Lifcrcntcr  can  only  have  the  Ufc  of  Woods  for  her  or- 
dinary  Exigences,  as  for  Fewel;  or  for  becting  of  the  Liferent- 
houfes :  But  (he  cannot  pretend  to  the  Cotting  and  Selling  of 
the  Woods;  unlcfs  the  Woods  were  fytvae  caeduaCy  and  in 
Ufc  to  be  cut  in  her  Hufband's  Time,  by  yearly  Haggs:  For 
fo,  (he  may  continue  her  Liferent  of  the  Woods,  andit  is  Xke 
it  was  fo  intended* 

Wrack. 

• 

iV.  tF  Ships  or  Barges  belonging  to  this  Kingdom,  do  make 
*  Ship-wrack  within  the  Tame :  ^uaerltur^  Whether  the 
Rcprefentacives  of  the  Owners  may  claim  the  Goods,  and  not 
the  King  ?  Or  an;^  infeft  cum  JVrack  f  Ratio  dutisandi,  That 
by  the  Aft  of  Parliament,  Ja.  6.  Par.  9.  cap.  124.  Ships  be- 
longing to  thcfe  Nations,  where  that  Law  has  not  Place,  arc  to 
be  in  another  Cafe,  than  the  Ships  belonging  to  the  Nations 
ivherc  the  Law  anent  Shipwreck  has  Place:  And  it  feems  rea* 
fonable,  that  the  King's  own  Subjefis  and  their  Ships  fhouldbe 
in  as  good  Cafe,  as  the  Ships  of  any  Nation  whatfoever,  and 
that  their  Ships  and  Goods  (Iiould  not  be  loft  npon  Pretence 
of  Wreck,  unlcfs  there  were  a  |>ofitivc  Law  to  that  Purpofc: 
And  the  forefaid  Ad  implies,  that  it  \%  trifle  lucrum,  and  not  to 
be  owned  but  lege  talUonis* 

S.  When  our  own  Ships  or  Barges  make  Shipwreck  tvithin 
the  Kingdom,  it  is  thought,  they  fnould  not  be  ia  the  Cafe  of 
foreign  Wreck, 

As  for  the  Aft  of  Parliament,  Ja.  VL  Par.  9.  cap.  124. 
which  edabliflied  a  lex  tallionis  betwixt  us  and  Strangers ;  I 
pcvcr  fee  it  obfervcd.  But  all  Wrecks  that  if,  where  no  living 
Creature  is  fgfe,  is  claimed  promifcuuufly  by  fuch  as  pretend 
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Bight  thereto.  Aod  even  where  there  k  bo  proper  Wirck. 
yet  the  Salvage,  a  fifth  Part,  and  other  Demands  of  the  Adml 
r4&f,doaddtothcAffliaiDtfofthcAffliacd.  But  a«  for  Scoi:/ 
Ship*  and  Barges,  it  is  thought,  the  Owners  Ihould  always  he 
Peard,  Paying  the  ncccOary  Expenccs.  Yet  it  is  doubted,  this 
would  be  oblcrvcd,  bccaufc  of  the  rapacious  Covcionfucfs  of 
all  Coaftcrs  in  thofc  Cafes. 


z. 


TU  Cafe  of  the  Admiralty  of  Orkney  and  Zet- 
land, reprefented  in  Belmlf  of  the  King^  in 
Anfwer  to  the  Duke  of  Lennox'/  Claim 
thereto. 

iVl  T%Y  a  Charter  under  the  Great  Seal,  in  mtno  1603,  his 

L^    Majefty*$   Grandfather  did  give  aod    grant    to 

I  J   Lodovick  Duke  of  Lennox ,  the  Office  of  Adoiiralty, 

in  tbcfe  Terms,  Totum  et  bite^wn  officiatm  admu 

rajkatb  nofiri  regni,  cum  onanbus  privtleguii^g^ibus  et  com^ 

enodiUttibus  eidem  Jpedantilus. 

Th£  faid  Charter  is  not  only  of  the  faid  Office,  but  of  the 
Dukedom  oi  Lennox,  aod  of  the  Lands  therein  mentiooed,  be* 
loneiQ^  to  the  fame.    And  as  to  the  faid  Lands  and  Dukedom, 
theTaJd  Charter  is  upon  the  Duke's  Refignation,  the  fame  ha- 
ving formerly  pertaioedto  him:  But  as  to  the  faid  Office  of 
Admiralty,  the  fame  is  not  given  upon  the  Duke's  Rcfigna. 
tioo,  but  IS  cafteo  in  the  Novodamuj;  whereas  che  Claufes  of 
N^rvodamuj  do  not  ufually  contain,  as  to  the  Subjed  difpODcd, 
more  nor  did  formerly  belong  to  the  Refizneri  feeing  de  novo 
dare  et  renovan  doth  fappofe  a  former  anapre-exiftcut  Right. 
There  are  indeed  Ranncations  in   Parliament,  of  Lodovuk 
Duke  of  Lennox  his  Right  of  the  Office  of  the  Admiralty ;  but 
it  is  10  be  confidcrcd,  that,  by  ancient  Laws  and  Afts  of  Par« 
liament,  it  is  ftatute,  That  heritable  Offices  fhoold  not  be  gi- 
veUf  or  difponed  in  Fee  or  Heritage ;   and  if  they  (hould  de 
f($ao  be  difponed,  they  (hould  be  given  with  great  Delibera- 
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tion,  and  Deliverance  of  the  ParKamcnt,  ai  appcan  ty  ibc 
Ads  43  and  44  Iting  J4imes  VI.  his  1  iih  ParliAmcot. 

RATiFiCATiONsao ordinarily  pafs  in  Parliaracni,  of  cooru^ 
tiriihoat  voting,  the  very  laft  Hour  of  the  Parliament,  when  it 
is  to  diflblve ;  and  how  little  Weight  (hoald  be  laid  upon  the 
fame,  it  appears  by  the  Ratification  produced  for  his  Grace  the 
Dttke  of  Lehnox,  dated  23d  oiOSober  1612,  which  doth  ran* 
fy  the  lofeftmcnt  granted  to  the  faid  Lodsmick  Duke  of  Urn- 
mx,  of  the  OiBces  of  Great  Admiral  of  Scotland,  and  of  all 
the  Iflcs  and  Bounds  thereof,  with  the  Offices  of  Ueoteocndry 
upon  the  Seas,  and  Colonellhip  and  Jaftice-General,  and  C»ce 
of  Judicatory  criminal  and  civil,  with  all  the  Privileges,  Dig- 
nitica,  and  Cafualties  of  the  fame,  fet  down  in  the  faid  Infdt^ 
ment ;  albeit  no  fuch  Infcftment,  for  anv  Thing  known,  is  or 
can  be  produced :  And  the  forefaid  Infeftment  in  the  Year 
1603,  granted  to  the  Duke  of  Lemox^  is  only  fimple,  of  the 
Office  of  Admiralty  regitt  mftri,  without  any  Mention  of  Uie 
Ifles,  or  of  the  Office  of  Licutcnendry  upon  the  Seas  or  Cote. 
nellhip,  and  Juftice-General,  and  of  the  Office  Judicatwy  en- 
minal  and  civil ;  and  the  faid  Aft  of  Parliament  is  blank  u  to 
the  Date  of  the  Infeftment,  which  is  ratified  j  whereas,  rf  there 
had  been  any  fuch  Infeftment  of  the  Tenor  and  Extent  for^ 
faid,  it  would  haveihen  been  produced  the  Time  of  the  laMl 
Ratification ;  and,  if  it  had  been  then  produced,  the  Raxihcft* 
lion  would  have  expreflcd  the  Date  of  the  fame.        j  ,^    k^ 

It  appears  by  certain  other  Papers  now  prodoccd  by  tM 
Dakc,  for  clearing  his  Intereft,  That  the  Claim  of  that  ho- 
nourable Family  was  only  of  the  Office  of  Admiralty  ol  itie 
Kngdom,  without  any  Mention  of  the  Iflcs,  and  mudi  Icla  et 
Orlmy  and  Zetland-,  w  fo  far  as  his  Majefty's  Father's  Utter, 
16th  Jwig  1628,  of  which  the  Extraft  is  produced,  doth  bear. 
That  he  had  been  pleafcd  to  fign  a  Signature,  in  favours  of  the 
Duke  of  Lemox,  of  the  heritable  Office  of  Admiralty  of  tbia 
his  Kingdom:  And,  in  the  h&  of  Parhament  produced,  of  the 
DateaSth  7«»tf  1633,  Mention  is  made,  that  the  dcccaicd 
Jimes  Duke  of  Lmmx  ftood  ipfcft  as  Heir  to  the  Cud  I^ 
'j/a  Duke  of  Lennox,  in  the  Office  of  Admiralty  of  this  King- 
Jom,  witjiout  the  Icaft  Mention  of  Orkney  and  Zetland. 

It  appears  by  the  Writs  produced  for  the  Duke,  That  until 
the  Earl  of  Mor/of/s  Grandfather  obtained  a  Gift  and  Right  qt 
Or/bKy  and  Zrtimrf from  his  Majcfty's  Father;  the  I>J^«_* 
LeHmx\  Right,  as  to  the  Admiralty  of  Orkney  and  ^^^"^ 
was  ever  quSioned  and  controverted  by  his  Majcftv's  Officer*: 
Ir.  fo  far,  that,  upon  the  laft  of  Mar^j,  1628,  the  King  did  fet 
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t  Tacfc  of  the  Earldom  of  Orkney  and  Zistland,  to  ArcIAidi 
Lord  Napier ^  coDCaioing  a  Right  likcwife  of  the  Admirsdiy 
vithin  the  Boands  of  Orhuy  and  Zetland:  And  the  Earl  of 
Unlthgav)  hafing  appeared  in  behalf  the  deceafed  James  Doke 
ci  Letmox  ;  the  laid  I^rd  Napier  declared,  That  he  (hould  be 
raled  as  to  thefaid  Right  of  Admiralty,  according  as  his  Ma* 
jefty  (hall  declare  his  Will  thereaneot ;  whereas,  if  the  Duke's 
Right  had  been  clear  and  unqucfiionable,  neither  a  Tack 
would  have  been  fet  of  the  Admiralty  of  Orkney  and  Zetland^ 
neither  would  there  have  been  anv  Reference  made  to  his  Ma- 
jefty ;  bat  upon  the  ]£arl  of  Unlitngou/s  appearing,  and  Repre- 
fentation  of  the  Duke^s  Right,  the  Qaufe  of  the  (aid  Tack  as 
CO  the  Admiralty  of  Orkney  and  Zetland,  would  have  been  de- 
lete. 

As  to  Pofleiiion ;  the  Earls  of  Morton  have  been  in  Poflef- 
fion  of  the  Admiralty  of  Orkney^  upon  a  Gift  and  Ri^ht  from 
his  Majefty,  ever  fince  the  Earl  of  Morton^$  Grandfather  ob» 
tained  the  Right  of  Orkney. 

There  is  produced  for  the  Duke,  the  Double  of  a  Gift 
granted  to  the  Earl  of  Linlithgow  of  the  Admiralty  of  the 
whole  Kingdom  of  Scotland,  and  the  Ifles  thereof;  and  of  the 
Lieutenendry,  Judiciary  and  General  of  the  Sea ;  with  Confent 
of  the  deceafed  Jamei  Duke  of  Lennox,  and  of  his  Curators ; 
the  faid  Earl  being  a  confident  Perfon  and  Relation  of  the  faid 
noble  Family;  and  without  Prejudice -of  the  Duke's  Right. 
But  it  is  to  be  coniidered.  That  the  faid  Paper  is  only  a  Double, 
and  not  authentick :  And  the  faid  Right  is  only  granted  during 
the  Minority  of  the  faid  Duke  of  Letmox,  and  is  not  given 
npon  a  Suppofition  and  Narrative  of  the  Duke's  Right :  Where- 
as no  Right  has  been,  or,  for  any  Thing  that  can  be  feen,  can 
be  Ihown ;  that  the  Dukes  of  Lennox  have  Right  exprefsly  of 
the  Admiralty  of  the  IJles,  and  the  Offices  of  Lieutenendry 
and  Jufiiciary. 

As  to  the  Privileges  and  Cafualties,  belonging  to  the  Admi- 
ralty of  Orkney  and  Zetland,  it  is  reprefentcd.  That  the  Privi- 
leges and  Cauialties  of  the  Admiralty  are  not  fpccified  nor  de- 
lined  in  any  Charter  or  Record,  for  any  Thing,  that  does  ap* 
pear:  The  Charter  forcfaid,  granted  to  Lodovick  Duke  of 
Letmox,  in  anno  1603,  bearing  only  (as  faid  is)  cum prmle^it 
et  commoduatibus  eifdem  fpeSantHnis:  And  the  Charter  grant- 
ed to  Adam  Hepburn  Earl  of  Botbwell  in  the  Year  151 1  ^vhich 
is  the  moft  ancient  Record  of  Admiralty  that  we  have  fccn) 
bearing  only  the  faid  Office  of  Admiral  totius  regm,  to  be  gi- 
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▼en  to  the  faid  A^an^  cum  onmikil  Hienatihis  frcfiads  et 
eJchtAs  quflem ;  without  Mention  of  the  liies  of  Ormey.  or  ZeP- 
laud,  OTi  ipcdfyitig  che  liberties  and  Cafualtiea  belonging  to 
the  Admiralty^  . . 

It  appean by  an  AAof ParUament^fioititledy concermng c^- 
tiOM  AaifiU  ofwc.  JUtmrd^s  prcceedings^hang  the  i  <(6th  %&.  of 
King  70m^/  Vi.  his  12th  Parliament;  that,  upon  rrctence.of 
an  &fefcment,  granted  to  Froficis  Earl  of  Sowivell,  of  the  Ad« 
miralty  of  Scotumd,  containing  "greater  Specialties,  and  divers. 
Claufes  which  were  not  in  the  former  Intcfcments  of  Admiral- 
ty, the  People  being  opprcflcd,  did  complain :  And  by  the  faid 
A^  it  is  ftatute,  lliat  the  Admiral  and  his  Succeftors  fliould 
cxerce  no  Jurifdifiion,  nor  exaft  no  Duty  nor  Cafualty,  but 
that  which  was  in  ufe  to  be  exercifed  and  taken  by  the  Admi- 
ral for  the  Time,  before  the  Death  of  King  James  V.  And 
therefore  it  is  humbly  conceived.  That  whofoever  ihall  be 
found  to  have  Rj^ht  to  xfae  Admiralty  of  Orkney  and  Zetland^ 
it  is  fit,  that  the  Privileges  and  Cafualties  of  the  fame,  be  fo 
defined  and  cleared,  that  the  Fibing^  Trade  and  Traffic  be  not 
interrupted  nor  difturbed ;  and,  that  fais  Majefty  be  not  prejud- 
ged of  his  Rents  of  JOrkney. 

It  is  humbly  reprcfcnted  to  his  Majeftj^s  Confideration,  the 
Records  being  for  the  mod  Part  loft,  vJiich  DSight  have  clear- 
ed his  Majefty^s  Intereft ;  and  the  Right  of  Admiralty  bping 
^granted  to  the  Dukes  of  Lennox  in  Manner  forefaid ;  ana 
neither  the  Duke's  Right,  nor  the  Right  of  Admiralty  granted 
to  the  preceding  Admirals,  being  Tpccial  as  to  ihc  Iflcs  of 
Orkney  and  Zetland^  and  the  faid  Ifles  of  Or(mey  being  the 
King's  Property,  and  feued  only  to  the  Earls  of  Orincyj  and 
now  annexed xo  the  Crown;  and  the  faid  Jjfles  being  fo  re- 
mote, and  of  fo  vaft  Extent,  and  formerly  pofloflfed  by  tlie  King. 
cfPeimarlt ;  and  upon  Tranfaftions  with  the  faid  King,  which 
aifc  not  very  ancient,  being  re-united  to  this  Kingdom:  Whe- 
thcr  or  not  the  Right  of  Admiralty  granted  to  <he  DuVes  of 
Lennox  ought  to  be  extended  to  the  (aid  Iflcs  .of  Orhiey  and 
Zetland? 

S.  HfRl^  the  Author  ^ves  his  Orpunds  why  the  Righ.t  of  the 
Admiralty  of  Scotland^  granted  by  the  K^ng  to  the  Dukes  of 
Letmox^  pught  not  to  be  extended  to  the  lilcs  of  Orfiney  and 
Zetkndf  And  liis  RcafQUs  appear  to  be  pf  Weight-  And  the 
Queen,  at  this  Day,  fccms  to  diftinguilh  the  faidlfles,  from  the 
Duke  0/  Lennox!'^  Right  5  as  appears  from  UvJ  xwp  late  Gifts 
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and  Chaiten  Aranted  by  ber  Mqeiy;  one  to  the  Duke  d 
A6mtrofif  of  uie  Eftate  of  Lennox^  with  the  Admiralty  theie- 
to  bcloo^og;  and  the  other^  to  the  Earl  of  M»tan^  of  the 
Earldom  of  Orkney^  and  Lordlhip  of  2^tland.  But  the  Matta 
wUl  be  beft  mderitood,  hy  cooaderiog  the  (aid  two  Gbanen, 
and  what  U  provided  in  botlit  with  reladoD  to  the  Sud  Admi* 
rally. 
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ADiUDipATiOH.  If  AdjudgcffOD Difpolittons ;  u  well 
as  Adjudgers  for  Sums  of  mouby,  can  force  the  Supe^^ 
rior  to  receive  them  I  Fa^.  i ,  4.  Adjudications  of 
Ward-lands,  i,  a.  If  Intimatioo  of  Adjudicationa 
.  be  oeceflary  f  3,  4,  48*  A<^|pers  and  lohibitcrs,  fiow  to 
be  racked?  13.  Fide  Competition.  If  an  Adjudger  of  an 
hentable  3oQa  will  carry  the  wbde  Sum»  thoagh  far  above 
his  Debt  ?  25.  Backboodi  i^  Adjodfers,  27.  The  A£t  of 
Parliament  1661  explained,  283.  Adjudications  againft  ap* 
paifeat  Hein,  35.  Fide  Compri^og*  Arreftmeott  £&btor  and 
Creditor,  Conient. 

Mmiral.    Admiralty  of  Scotland^  and  of  Orhiey  and  Zetland^  ^ 
470,  47I1  473t»  473*  4'4- 

Advocation.  If  the  Court  of  Judiciary  can  advocate  from 
Kcgalities  i  5. 

Mmcm.  If  a  Woman^s  Aliment  does  tranffnit  by  Marriage 
to  the  Httlband  and  his  Creditors?  6. 

AUerage,  6,  7. 

Alter*    Ftde  Faculty,  Deathbed. 

Armex&tion.  The  EffeA  of  Annexations  of  Lands  in  djfFerent 
Shires  as  to  legal  Diligences,  7.    Annexed  Property,  310, 

3M- 

Anmudrent.  When  a  Barony  of  Land  afFcAed  with  an  Annual- 
rent,  is  thereafter  difponcd  in  Parcels,  can  any  one  Parcel 
be  diftrcflcd  for  the  whole  ?  8,  233,  ^34-  If  an  irrcdccm^ 
able  Annualrent  be  liable  to  fUblequent  Laws  reduciuE  the 
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Rate  of  Intcreft  ?  8.  How  Annualrent  is  to  be  regulate 
when  the  Laws  of  the  Plaee  where  the  Creditor  lives,  and 
our  Laws  do  vary?  316.  When  an  Annualrent  is  granted 
out  of  Lands  and  Teinds,  can  the  Creditor  poind  both, 
without  Diftin&ion  ?  9.  Whjcn  Annualrents  are  given  out 
of  feveral  difcontiguous  lUanlp,  can  one  Scffinc  be  made  to 
ferve/orall?  Ilndf  How  l^nniialrcnts  arc  extinguifhcd,  lo, 
iiy  137.  Kon-entry  of  Annualrent,  89.  InTefcment  of 
Annualrent,  228.  VU.  Public  Infeftment.  Annualrencai^ 
Vid.  Comprifing,  Competitioni  Damage^  Debtor  and  Credi- 
tor, Extinclion,  Infeftment. 

jbmuiiy,  11.    Vid.  ReM. 

ANNUS  UTILIS,  11,  12. 

APPROBATIO.    ^od slffrobo  rnm rtprobo  cx^hlned,  12. 

Jfparefa  Heir.    Vid.  Charge  to  enter.  Behaving,  Bond^  Re- 
cognition, Renunciation,  Confent,  Ward. 

4pprifing.    Vid.  Compriflng. 

A  «^U  -ffi  D  U  CT,  137.    Vid.  Miln,  Servitude. 

Arrejlment.  If '  it  be  fignus  praetoriumy  or  only  a  IXligence  ? 
13,  16.  The  Force  and  Effed  of  Arreftmcnts.  14.  Pre- 
'  ference  of  Arreftmcnts,  16,  17.  The  Eflfcd  of  Arreftmcnt 
in,  the  Debtor's  own  Hand,  17,  18.  Arreftment  on  a  re* 
giftratc  Bond  before  the  Term  of  Payment,  14.  If  Arreft- 
mcnt affects  fupervenicnt  Debts,  though  there  be  nothing  due 
at  the  Tiinc  ?  y.  If  Arreftmcnt  dies  with  the  Perfon  in 
whofe  Hands  it  is  made,  and  if  his  Heir  can  fafely  make 
Payment?  Ibid.  If  the  Bond  for  loofing  thereof  be  in  that 
Event  void  ?  Ibid.    If  Arreftmcnts  die  with  the  Arrcftcr  i 

16.  And  with  the  original  Debtor,  Ibid.  Arreftmcnt  on 
a  Decreet  and  on  Dependence  diftinguilhed,  Ibid.  Compe- 
tition of  Arreftmcnts,  16,  17.  n  Arreftmcnt  of  Sums 
bearing  Annualrent,  aifcfts  the  Annualrent  in  Time  comiog  f 

17.  The  EfFcft  of  Arreftmcnt  of  Mails  and  Duties,  Ibid. 
It  Arreftment  ftops  poinding  for  a  pofterior  Debt?  18^  Ar. 
reffmeut  of  conditional  Debts,  and  of  Sums  upon  Wad- 
fet,  Ibid.     Arreftment  loofcd,  Ibid.     If  Cautioners  for 

looung 
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loofing  Arreftment  be  liable,  when  the  Gooda  arrefted  are 
afterwards  lawfully  pobded  by  aDOCher  i  Ibid. 

Affignation.  ,What  Rights  may  be  affigned,  356.  (^  6.  Ex- 
ceptions againft  Amgaies,  46,  laa.  Couipetiiion  of  Af* 
lignies,  4.  Vid,  Competition,  Compenfation^  Entr^,  Inti- 
mation^ Retention^  Warrandice.  Affignation  to  Mails  and 
Duties^  ii8|  119.    Affignation  to  Tacks,  120,  121,  41^, 

4»4>  4»5- 

I 

Jfiri&im^  307,.  308,    Vid.  Grout  Crefcemia* 

Avail  of  Marriage.  Fid.  Adjudication,  Compri(ing»  Chattels 
real^  Marriage  Ward,  whether  the  Avail  liquidate  (hould 
belong  to  the  Superior^  Heir,  or  to  his  Execaior  ?  36. 

B. 

jnAkbonds  to  the  Exchequer^  19,  I2i.    Backbonds  bv  Ad- 
^  judgers,  either  to  denude  or  pay  a  liquid  Sum ;  heritable 
or  not  ?  26,  27. 

Back'tack.  Vid.  Recognition,  Wadfet,  Back-tacks  aod  Pro- 
rogations, 41 3* 

Baimt.  Vid.  Bond,  Clau&s,  Contrad  heritable^  Marriage, 
Proviiion,  Subflitution.  Heirs  or  fiairns  of  the  Marriage, 
how  to  be  underftood  ?  209. 

Bairfu  Part.  If  due  to  a  Son  who  has  got  his  Portion  and 
lives  by  himfelf,  19,  2o«  Fid.  Emancipation  Contradsof 
Marriage. 

Behaviour  as  Heir.    Vid.  Gcjlio,  Patents,  Titles. 

Bond.  Fiars  in  Bonds,  164,  165,  391.  Bonds  heritable,  20^ 
21.  Subflitutions  in  Bonds,  20,  21,  22,  23,  24.  The  old 
Praftique  as  to  thefe  Subflitutions  confidcred,  21,  25,  26. 
Bonds  to  Hufband  and  Wife,  22,  23,  144.  Vid  Fee,  Fiars. 
Bonds  moveable,  16,  27,  101.  Bonds  by  apparent  Heirs 
for  a  Ground  of  Diligence,  27.  Bonces  ot  Provifion  to 
Children,  27,  37,  loi,  102,  318,  319.  Vid.  Provifion, 
Marriage,  Forisfamiliation,  Contracts,  Competition,  Tocher. 
Bonds  of  Relief,  27,  28«    Vid.  Cautioners,  Relief. 

Barm 
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Bmrm  Conn,  %%.    Vid.  Soperior^  Ctfoaldet. 

Baji  Ifftftmems^  228,  229,  365,  426^ 

Sftftard,  28,  2p>  103.  Vid,  Heiri,  Pe9(h-bed  Lcgitimatioo, 
.  uUkmu  hitrfs.  It  t  BaOard  may  osilace  I  29,  3O1  3 1 .  If  his 
Reliv^  «Qd  Bairns  will  get  ibeir  Third  «ad  ue^time,  /iftf.  If 
be  may  be  oamed  £secocor  or  Heir  of  Provifio9  ?  lUd.  If 
he  cao  focceed  ro  his  own  Children  ?  3 1,  252.  If  a  Baftard 
having  granted  a  Bond  of  Tailzie,  or  difpooed  his  Lands  by 
a  delivered  Writ,  (hoold  die  before  the  R^bt  be  perfefled, 
will  the  King  be  bound  to  implen^ent  ?  30^  31. 

Sijhfs  32*  If  a  Bifliop  may  fef  a  new  Tack  befofe  the  old 
be  run,  in  Prejodice  of  bis  Succtflor  I IM^  If  a  Ssfine  given 
by  aBiihop,  not  re^iftercd,  will  militate  againft  his^ucccflbr 
in  Office  ?  382.  Bt/baps  DeHs.  If  Bifhops  are  liable  to  cbc 
Debts  of  toe  Bi(hoprick  ?  32.  ^ud  juris  as  to  the  Taxa- 
tion ?  JUd.  If  Bifhops  can  oblige  their  Succeflbrs  ^uoad 
their  Revenue  ?  89^  90.  Fid.  Dilapidation^  King  and  Pnoce,^ 
Tacks, 

Bodomctria,  What?  33. 

BONO  RUM,  VU.  Difpofition. 

r.  Brieve  of  Mortanceftrie,  418.    Brieve  of  Tutorr, 


Burghs  Royal,  33.  If  their  Liferent-efcheat  falls !  33,  227, 
228.  It  thcynave  the  Privilege  of  Minors?  38.  If  tbqr 
may  receive  Vaflals  on  Compriungs  as  well  as  upon  RdBgna* 
tions?  56.  And  have  the  Benent  of  the  retradusl  57.  If 
they  may  lay  Impofitions  on  themfclves  with  Confent  of  the 
Community  ?  224.  If  they  can  bind  their  Succeflbrs  in 
Ofilce,  227,  228.  If  they  he  liable  to  find  Law  burrows 
for  their  Burgeflcs  ?  252.  Vid.  Citntoj,  Prpcuratries  of  Rc- 
lignation,  Impoiitiou^  Witoeiles,  Burden^  Death-bed^  Fa* 
culty. 

Bitrghj,  Sberiib  within  themfelve^,  385. 
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C. 

f^ApAon.    If  Captione  may  be  execute  after  SuD*fet  ?  33*, 

Cajualties  of  Superiority^  34.  Vtd.  Chattels  real.  If  ther  mar 
be  purfued  before  the  Superior's  own  Baron- court?  28.  If 
vaiftiog  CafuaUies  traDfjnit  to  fipgular  Succeflbrs?  x^ 
Whether  they  belong  10  the  Superior's  Heir,  or  to  his  fix-' 
ecutor?  36,  37,  131.  If  Ckujes  in  DifpofitioDs  for  dif. 
poning  Cafualcies  are  binding  oh  fingolar  Succeflbrs  i  117. 

Cautumer.  Vid.  Relief,  Conforta.  If  a  Cautioner  may  charjge 
on  his  Bond  of  Relief,  though  he  have  not  payed  the  Debt. 
28*  If  the  Cautioner  be  denounced  and-  cfcheated,  will 
the  Principal  be  liable  in  Damage  ?  34.  Cautioners  for 
loofing  Arreftment.  Vid.  Arreftment.  Compriilng  againft 
Cautioners,  49,  50,  51,  ja,  S3- 

Cbaplainry.  How  Vailals  of  Chaplainries  may  be  entredf 
34f  35- 

Charge.  If  a  Charge  of  Horning  on  Death-bed  makes  an 
heritable  Sum  moveable  1  92,  2^3 .  The  Effieft  of  a 
Charge  to  the  Superior  to  enter  a  G>mprifery  58,  Charge 
to  enter  Heir,  35.    Fid.  Renupdation. 

Charter.  Fid.  Confirmation.  Provifioiis  in  Charters,  3191 
320. 

Chattels  real,  36.     ' 

Onldreffs  Prwifims,  37.  Competition  of  Children  and  Cro* 
ditors,  36* 

Grcunroention,  402,  403. 

CIVITAS,  37.    Vid.  Burgh. 

C L  A  R  E- C  0  N S  T  A T.  Precepts  of  Clare  ctmftat,  32, 
383- 

Claujes  in  Contrails  cf  Marriage f  38,  41,  42,  43,  lor,  102, 
201,  202,  280,  281,  318,  319,  320,  43f,  440.  Fid. 
ContraAi  Collation,  Confuiion;  Con^ueft,  Oeftination  of 

Succeffion, 
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SucceffioD^  Executrj,  Fee,  Fian,  OUigemcnt$^  PIeoiihisg» 
Proviiloi],  SubfticotioD)  Tailzie. 

Coals^  40.  If  a  Liferentrix  infeft  cum  carhtuius  et  cwrbonor 
rHs,  may  win  Coal  for  Sale,  where  there  was  no  goio^ 
Coal  before  f  40,  41.  If  at  leaft,  (he  may  win  them  for 
her  9wn  Ufe?  41.  Whether  the  Buckets,  Chains,  £^.  of 
a' Coal- work  lie .  heritable  or  moveable  ?  ni.  Vid.  Exc- 
cutry,  LifercBt. '  ^^ 

CoBation,  41,  42.    If  the  eldeft  of  three  Daoghten  being 

fpecially  prodded  to  certain  Lands,  will  be  alio  Heir-Porti- 

onerin'her  Father's  other  Eftate,  without  collating  ?  41, 

^  42.    If  the  Heir  muft  collate  the  whole  Heritage,  or  onlj 

the  moveable  Heirfiiip  ?  42,  43.   If  fpecial  Legacies  fhouU 

.be  collated?  266.    VU.  Bairns  Part*    Heir. 

Qmmaffion  ly  ivay  of  Mandat.  If  it  expires  vmte  manda^ 
tons  ?  Or,  If  it  may  be  fo  conceived  as  to  bind  Heirs  ?  43^ 
104. 

Cwmwfftoners  to  ParUamenty  42« 

Qmtmofaies.  Divifion  of  Comraonties,  44,  4^.  What  the 
Gaufe  in  Charters  cum  commuri  faftura^  imports?  IHd^ 
Fid.  Servitude,  Extindion. 

COMMUNIO  BONORUM,  187,264,265,166,435, 
436*    fid.  Teftament. 

Common  Appendanty  45. 

Compenfation  mid  Recompenfatiorif  45,  46,  47,  When  Com«» 
penfation  takes  place  in  Law  ?  46.  If  a  prefcribed  Bond 
can  be  a  Ground  of  Compenfation?  Ibid.  If  Compenfatioa 
can  be  objeded  againft  an  Affigny  upon  a  prior  Debt,  but 
not  liquidate?  Im.  Fid.  Retention.  If  Cprnpenfanpn ftops 
the  Legal  of  Comprifings  f  49,  50. 

'  •   * 

Competition  cf  Creditors,  viz,  fimple  Adjudgcrs,  inhibitipe 
Adjudgers,  and  Annualrentars,  49,  50,  95,  228,  229.  Fid. 
Debtor  and  prcditqr^ 

Con^>emhn 


r 
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)"  Qm^eutim  betwixt  jfl^gftks,  4.  Betwixt  Affgnies  and  An 
reftersy  4,  5.  Becwixt  Heirs  stnd  Executors,  196,  197. 
Betwixt  Executors,  Creditors  and  Donatars  of  Efcheat,  i^i^ 
i^a.  Betwixt  Leg^iars  aad  Intromictars,  259^  Betwixt 
ChildrcD  and  Creditors,  36,  37.  Betwixt  CrecUtors  of  the 
DefttoA  and  Creditors  of  the  Executor,  122^  123,  124. 
CoznpetitioB  of  heritable  Rights,  239,  240,  241,  382.  Fid. 
Refignation,  SaCne,  Coafeot,  Competition  of  Dooators, 
375,  376.    Of  Tackfrnen  of  Land,^4ii,  312. 

Competent  and  ommkted^  89.   Vid.  Confories. 

Compofitim.  Vid.  Entry.  When  the  Sui>criority  is  difponed 
or  adjudged  after  che  Vaflars  Rcfignation,  but  before  In« 
fefcment;  to  whom  belongs  die  Compofition?  46,  47. 
Vid.  Comprifing,  Pebtor,  Exdicqucr,  Forfdture^  Prefeo- 
catioD. 

Comprj^g.    Whether  a  Comprifing  without  lofeftment  or 
Inhibition,  or  a  pofterior  onerous  Deed  with  Infeftmeot^ 
be  preferable  i  47,  48,  54,  55*  jjj,  60.    When  may  a 
Comprifcr  purfue  tor  Writs  and  Evidentsf  46,  47.    If  their 
be  a  Neceffity  for  declaring  the  Legal  ?  48,  49,  50.    If 
Conr^enfation  flops  the  Legal  ?  49,  50.    Comprifing  of 
heritable  Bonds,  26.    Comprifing  of  perfonal  Keverfions, 
3l^^9  363.    Comprifiogs  againft  both  Principal  and  Cauti* 
oner,  50,  51,  52,  53.    G)mprifin^s  ^ri^ij^,  95,    Vid. 
Competition,  Debtor  and  Creditor,  waVd.    When  a  Com- 
prifing ia  led  againft  a  Perfon  who  had  no  Right  for  the 
Time,  will  a  fupervenient  Rieht  accrefce  7  53,  54.    How 
Comprifings  are  extinguifhed  I  56,  57,  60.  If  the  Debtor's 
Right  does  revive  upon  Redemption,  or  if  he  moft  have 
a  new  Safine  ^  kj,  58,  59,  6o.    If  a  Comprifing  be  equi* 
valent  to  a  Rcugnacion  ^  liid.    If  a  Debtor  not  inhibited 
can  difpone  in  Prejudice  of  a  Comprifer  ?  59,  do,  95,    Vid. 
Debtor  and  Creditor.  Infeftment  on  Comprifing,  and  Pro* 
vifions  therein  for  renewing  the  Infeftment,  after  the  Le« 
gal,  62,  63.    Comprifing  againll  Minors,  ^1,  372.   Com- 
prifing againfl  Hulband  and  Wife,  3>o.   The  Effcd  of  a 

'  Charge  to  the  Superior  to  enter  a  Comprifer,  57,  58. 

CONDITIO,   defined  and  dillioguiflied> 62. 

Conditional  Legacies,  257. 

^  ^       ffp  Cmdkimml 
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QmdSikmal  fifififmmi,  230^  231. 

Qufcjffkns  of  CrtmioaU)  when  probative  ?  63,  If  Coofisfioa 
of  Mioon  be  probative  ?  Itid. 

Qmfirnation  of  Teftaments.  Fid.  Coafiftones,  Exccncij, 
TeftamcQU 

Ccf^muaion  of  InfeftmentSy  63,  64,  65,  66^  &6,  87^  175, 
176.  FiJ.  Kirk-lands^  Forfeiture.  If  a  CoDfirmacion  of  an 
Annualrenc  holden  of  the  Difponer  makes  it  public  f  231. 
Duobiu  inuefiitis  per  modum  amfirfnatmus^  fed  pofterius  acaid- 
rentu  jure  frius  conftrmato,  liter  fit  potior^  240.  ViJL 
KefigDaiioD. 

(kiryifiatm^ /fi.    Vtd.  Efcheat^  Regality. 

On^tfim.    Qnfufione  tolBtur  obBgatio,  68,  69,  70. 

Q^unH  Fee^  162,  163.  If  conjoDd  Fiars  or  Liferenters  caa 
receive  Vaflals?  70,  71.  Vid.  Tec,  Fiar,  Contrafts,  Cbn- 
queft,  Confeot. 

Conptefl  defined^  401,  4.02*  Claufes  of  Conqucft,  yt,  72, 
3iS>  3>9*  If  ^T^  Obligcment  of  Conqueft  in  the  firft  Con- 
trad  of  Marriase,  binders  a  Man  to  provide  rationally  oat 
of  it  for  his  Wife  and  Bairns  of  a  kcond  Marriage?  71, 
7  a.  How  Conqueft  tranfmits?  72,  75.  If  a  Service  be 
needful  to  purfue  where  the  Subjcd  is  Money  and  Goods  i 
^S^f  ^59*  Heirs  of  Conqueft^  196.  FjW.  Execntry,  0>d- 
tradsy  de  fetido  pecunue  et  nomtnum:  Provifions,  Succeffion, 
Taihie. 

Coti/em.  The  Import  of  an  acceflbry  Confent,  74,  75.  And 
of  a  poftcrior  Right  dircdly  from  the  Confcnter.  him- 
fclf,  upon  a  better  Title,  Hid.  Confent  of  apparent  Heirs 
to  their  Predpccflbr's  Deeds  in  leffo,  75,  76.  How  far  Con- 
fent binds  or  prejudges  fingular  Succellbrs?  76,  77.  Con- 
fent by  a  Wife  to  a  Difpomion  of  her  Conjund-fee  Lands. 
Vid.  bonatio.  If  the  Confent  of  an  Adjudgcr  to  a  Difpafi- 
tion  of  a  Part  of  the  Lands,  will  fecure .  the  Purchafer 
againft  fingular  Succcflbrsf  50,  51. 

Cotifignatlon.   Vid.  Improbation,  Wadfct. 

Cmifigned 
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Conftgned  Money,  215.   VuL  Heir  and  Executor,  Redemption. 

Canfiftoriet  or  Commiflar-courts,  their  Ufe  and  Abufe,  77, 
— .86. 

Con/alidation  of  Property  aod  Superiority,  85,  96,  87t  S8, 

CONSORTES.  Decreets  contra  ConfirUSy  Heirs-portion- 
ers,  Priucipal  and  Cantioaers^  99. 

CotUraSs  of  Mamage.  Obli^ments  id  ContraAs  of  Marri- 
age,  20 1,  202.  Refervations  in  Contra^  of  .Marriage^  in 
favours  of  the  Relid,  345.  Provifions  in  Contradb  ot  Mar- 
riage, 24^,  246.  Vid*  Providonsy  Claufes,  CoDqueft^  Fee« 
Jus  marhty  Picnifiiing,^  Tocher. 

Cw^ftatwt.    Vid.  Oatfau 

Cdrpprations^    89,  90* 

ComfpiSivt  OUigtnuHiu    299. 

» 

Cbrm/tficw  of  Blood,   fii.  Dilbabilitation. 

Cnditdrs.  Vid.  CompeiitioQ.  Creditors  of  the  Defund  their 
Privilege  above  the  Creditors  of  the  Heir,  90.  Creditors  of 
the  Defunft  and  Creditors  of  ihe  Executor,  122, 123.  Cre^ 
ditors  in  Sem^  97.  ' 

Crimis.  If  Perfons  convided  of  qapital  Crimes  do  not  only 
efcheat  what  belonged  to  them  the  Time  of  the  Sentence, 
buralfo  whatever  (hall  fall  due  to  them  thereafter  ,>  90i  91* 
If  they  continue  Year  and  Day  at  the  Horn,  will  cheir  l«ife- 
reut-efchrat  fall  ?  A-  ^td  iuris^  If  in  that  interim  they  may 
commit  Treafon  ?  lb.  What  if,  notwitbftanding  of  the 
Senteoce,  he  die  a  natural  Death?  lb.  If  they  can 
teftate?    91. 

Occult  Crimes^  466. 

Curators y  91,    How  they  ought  to  be  cited?  289,  290.    At 
what  time  Tutors  and  Curators  flionld  ftop  their  Pupils 
Rents  and  Annualrents,  304,  305.    Vid.  ^arum. 
If  the  Office  of  Curator  expires  by  Marriage  ?  91, 
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DiaisV^n^  124,125,266,  267.     f?^.  Exccutrr,  Lgghmm 
Uhirvrum^   Fuaeral  Charges. 


Pioih'hd*  What  Deeds  may  be  made  on  Death- bed  i  254, 
a55,  4181  419*  ^^*  i^gf  Pouftu,  ^  If  a  Cham  on  Death- 
bed  for  an  heritable  Sum  makes  it  moveable  ? '92,  252, 
253-  If  ^  Difpoficioo  on  Death-bed  to  favours  of  the  Heir 
witn  the  Burden  of  Provifions  to  younger  Children,  may  be 

Jiuarrelled  by  the  Heir  as  to  the  Proviuons,  though  be  bia- 
elf  bruik  by  virtue  of  the  faid  Dtfpofitioo?  93.  ^mljmnh 
If  the  Difpodcioo  wu  made  while  the  Heir  was  Minora  ab- 
feot,  or  iufcious  ?  Ih.  When  a  Mau  difpcmes  00  Death-bed 
lus  whole  Ellate  heritable  and  moveable,  in  faivours  of  the 
Heir  and  Relict  equally,  will  the  Hein  accepting  of  a  Share 
of  the  moveables,  infer  Homologation  as  to  the  Herita^? 

93f  94*  ^f  ^  ^^°  ^^7  fc^o^^  OQ  Death'bed  a  Difpofitioi 
of  his  Lands  in  fkvours  of  his  Wife  ?  93.  If,  at  the  fame 
time,  he  difpone  them  to  another,  can  the  Heir  qoarrcl  it 
0x  capiti  liifi  f  93»  107.  If  a  Perfon  on  Deatb*bea  can  dif- 
pone  to  fome  Creditors  in  prejudice  of  others,  2539  it54. 

Dehor  and  Creditor,  94.  If  a  Debtor  can  by  a  voliistary 
Right  prefer  one  Creditor  to  the  Diligence  of  another  ?  g^ 

95- 
DEBITUM>i&   fUTeinda. 

DEBITUM  amHum,  97. 

DEBITUM  in  dim,  99. 

NO  M I N  A  dtbittrum,  ^s,  9^>  3  >^»  3^8,  431.  Ftd.  MtiUiMt 
Strangers. 

D£CIM£,  98,    ^i/.Teinds. 

Dickrat9r.   Vii.  Nosentry,  Redempdo0|  Efcbeat* 


r 
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Dicritts  of  the  Lords  of  Seffioo,  99.  Decreed  sgainft  Mi* 
iiort^  289.  Decreets  for  proving  the  Tenor,  429,  430. 
Decreets  camra  ctn^ortes^  89. 

Dteds  inOr  vhms  it  mirth  caufa^  99,  lOO,  1059  io6. 

Defmcit.  VI J,  Competeot  gad  Omitted. 

DipiMdiitci,  toe. 

Dejiinamn  of  Sacceffion,  101, 103, 104.  Fii.  Bond  heritable. 
Bond  o^  Proviiioo,  Contrads  of  Mariiagej^  Coaqaeft,  Fee^ 
Difiidi  picismm  it  nonmam^  Heirs,  Sabltitudoii,  Tailzie. 

X)#£tvrA/ Evidents,  46,  27,  121,  I22. 

Dib^tiin,  101,  311.   FiJ.tUhop. 

Difcuffion  of  Heirs,  196,  197.  Order  of  difcoffing,  203, 
301.    Vid.  Heirs. 

Di/haUHtatiin  of  the  Pofterity  of  Traitors,  102,  440. 

DiMiikn.  Difpoficions  with  Power  to  alter  or  bor4cn.  fid. 
Faculty. 

IHJpifitiim  immum  hanrump  104. 

DiJ^fainu  OQ  Deatb'bed,  252»  253.    Vid.  Death-bed. 

Grgtiutius  Difpofitiops,  205,  206. 

DISPOSITIO  iillata  in  inrUtrium  akiritts,  103,  104, 
323.    Vid.  ^unntm  mandai. 

Diffilfttiim  of  Marriage.  Vid^  Marriage,  Jus  mariti.  To- 
cher. 

Divira.  If  it  be  competent  to  any  other  than  the  Party  leicd 
to  purfuc  a  Divorce  i  277,  278. 

DMfiin  of  the  Duties  of  Land  betwixt  Buyer  aod  Seller,  104, 
105.  Betwixt  Debtors  and  Adjudgera,  57,  58.  Betwixt 
Debtors  and  Donatars  of  Efcheat,  116,  riy.    Betwixc 

Hdrs 
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Heirs  and  Liferenten,  97,  981  105^  io6>  172.    VuL  Cmu 
.^titioD,  Liferents 

DOLUS.  At  what  Age  a  Perfoo  is  judged  to  be  tbli  etfa*  f 
458. 


«      « 


Dmmtmrs.    Vid.  Gift,  CompetitioOy  Divi(ioo»  ETcheat^  Dou- 
tars  upon  RccognicioQ  and  Forfeiture,  ixi,  112. 

DONATIO  rnn  acceptata,  i  x  t .   Vid.  Legacy. 

* 

DONATIO  imtr  virum  it  ux$rfm^    i05«  zo6,    107,  108, 
109,  xxo,  270,  271.  ' 

DONATIO  mortis  caujh,  3  r,  108,  1 1  x  •    The  very  CharaAer 
of  this  Donation,  107. 

Duils^   XI2. 

byo$uru   Rights  made  by  Dyvours*  375^ 

pMANCIPATId,  XX2,  X13.    TiV.  fiaifns  ipart.   ForisCi- 
^  miliation. 

Entry^  Vid.  Charge,  Compofition,  ComprifiDg,  Excbcqoen 
What  Way  the  Buyer  may  be  urged  to  enter  ?  x  1 3.  Entry 
of  Affignies  upon  Refignation,  xi4.  Entry  upon  Refigna* 
tion  by  a  fingular  Succeflbr,  ii. 

ErgStion  of  Lands  into  a  fiarony.  Vid,  Union,  Annexations, 
Retonr. 

» 

E/cheat  Cit\g\e,  1x9,  xao.    Vid,  Confifcation,  Crimes,  Horning, 

'^  Gifts,  Offices,  Regality,  Elcheat  of  apparent  Heirs  not 

ferved,  or  Executors  not  confirmed,  120,  121*    Efcbeac 

of  Tackfmen  and   their  AlEgnies^   120,  X2X,  136.    Vid. 

Executry. 

Vfennt-EJcheat,  Vid.  Feu,  Burgh,  Tcinds.  Lifercnl-efcheat 
of  Vauals  and  SubvalTah,  114,  x  15.  Of  Liferenters  and 
their  Affiguies,  x  16,  i  x8,  x  xp,  X20.  Of  A  Tcrce  or  Cour. 
tify,  1x6.    Of  a  AVadfeticr,  222.    Efcheat  gifted  to  the 

Rebel 
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:  Rd)dl  hifaifelf,  1^7,  iiS.  DivilioTi  of  Rents  betunxt  tHe 
EKinatar  and  the  Rebels  1 16.  If  Claufes  to  gift  Efcbeau 
are  real  and  binding  on  iingular  Succeflbrs?  ii6,  xi7«  If 
Kclaxation  interrupts  the' annnal  Rebellion  when  the  Lct^ 
ters  are  afterwards  found  orderly  proceeded  ?  ii&y  119.  If 
Gift3  of  Efcheat 'fall  under  Executry?  133,  136.  f^iJ^ 
Executry.  Efcheat  without  Backbond^  lai.  Declarator  of 
Efcheat,  53  3. 

ExctpttM.  ItExcepcions  againft  the  Cedent  be  always  com- 
petent againfl  the  Affigney?  122,  299,  30c.  Fia.  Com* 
penfation. 

Excbeqiur.  SaciiMds  to  ihc  Exchequer,  20,  lai.  Vid.'EX^ 
cheat,  Remiffion.  The  old  Pra&icc  of  Exchequer  in  en« 
entering  AppriferS}  48.  Competitions  in  Exchequer^  59» 
60. 

Executor*  The  Intcreft  of  Executors  in  the  DcfunS^s  Move- 
ables, i2^y  124,  125.  How  it  tranfmits  if  they  die  before 
Confirmanon !  124,  125.  Or  before  ihc  Tcftament  be 
execute?  128,  129,  When  are  Teftaments  judged  to  be 
execute?  124,  125,  126,  128,  129^  X3i>  435. 

Executors  nmtinate.  Fid.  Neareft  of  Kio^  TrebelliamcM*  What 
Diligence  Executors-nominate  are  liable  for?  131.  Ad 
of  Pari.  32.  Ja.  VI.  ccip.  14.  explained,  124,  134. 

Exicutors'crcditors.  How  ftr  they  are  bound  to  do  Diligence  ^ 
1 23, 1 24.  And  to  denude  after  they  are  fatisficd  ?  1 26, 127, 
^29,  13  r.  Competition  betwixt  Executors,  Creditors  and 
Donatars  of  Efcheat,  192.    ExcQutors  of  a  Liferent,  27  u 

Execiaors  ad omrmffa,    122,  123,  301. 

Executry.  Vid.  Nearcft  of  Kin.  If  the  Cafualiics  of  Supe- 
riority and  Gifts  thereto.  Price  of  Land,  Tacks  and  Life- 
rcpis  affigned,  Inftruments  of  going  Coal,  or  of  a  Horfc* 
miln,  Materials  for  building  a  Houfe,  Liferent-offices, 
Steelbow-goods,  &•€.  do  fall  under  Executry?  131,  132, 

'35>    i36>    i47>   ^Slj   I97»   »98,   199*   241,  328,  329, 

288|  454*  455-  J^iW.  Heir  and  Executor,  Legitime,  Steel- 
)w,  Wadfct. 

Extcntw^ 
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Sxum.    If  aa  loqaeft  mxf  extend  Ltadb  wklHmt  a  §omBi 
Warrant  I  136.    . 

SxthSum  of  Rights,    136,  137,  3§3,  384.    Fid.   Com(Ki. 

Bugp  AnnualrcDty  Senricudc. 


ExtraOs.    Fid.  Tenor. 


F. 


E\/^  to  alter.    Vti.  Deathbed.    If  a  Faculty  ro  alter 

^     withoot  the  Words  aiam  in  U^  may  be  exerded  od 

Deathbed?  137,  13S.    IfaFacoltyto  alter /mih  nr  &&, 

mav  be  nfed  00  Deathbed,  in  Prejudice  of  the  Heir  ?    137, 

138. 

Faetiby  to  difpone.  If  it  traofmits  to  Heirs  as  a  Right  of  Pr#- 
^perty,  though  Heirs  be  not  mentioned?  138.  Ifit  maj  be 
comprired?  A.  How  a  Faculty  to  difpone  or  bardes,  if 
4my  Timt  during  Ufe^  is  to  be  onderftood  with  refpcA  10  the 
Heir,  and  how  with  refpeft  to  a  Stranger  ?  137,  138,  13% 
I4O)  418,  419.    Vid.  Tail^e,  Recognition,  rrefaiption. 

Fii.  140,  I4r.  Conjond  Fee,  70.  Fee  of  Sums  or  Lands 
10  Contrafts  of  Marriage,  141,  142.    Limitacionof  Fees, 

273,    yA*    D4  fi9d9  fecunia  it  ncminum,   144,  145. 

i6i.    nJ.  Coptraft,  Deftinatioo,  Heirs,  Legitime,  Subffi* 
tation.  Tailzie. 

/Siir/ of  Lands,  162,  163.  Of  Bonds,  165,  166,  167^  i6t, 
389.    Fiars  in  Tailzies,  167. 

Ffui,i6i.  The  Original  of  Feus,  357.  Feos^f  Kirk-Unds,. 
63,  309.  Fiuda  nMIia.  162.  Vtd.  Titles  of  Honour^  Foh 
dumfemmum,  a86.^ 

FICTIO  Juris,  i68. 

Forfiiturif  169 187.  AA  of  Pari.  1690  explained,   170^ 

184,  185..  Fid.  Heir's  Infeftment,  Le;|atan^  Prcfeatation, 

Confirmation,  Mafs,  Rcverfion. 
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TarssfamUation^  i86.  Vii.  Emandpath,  Boirn't  Part^  Bonds 
of  ProviiioD. 

FrmuL  Fraudalctit  Rights  in  prejadice  of  Creditors,  and  Re- 
dudion  thereof,  54,  61,  62,  104,  331,  33a,  375,  376, 
flil  Death-bed^  Dyvers. 


Fuiural'cbargis,    it6,  187. 


G. 


/^  ESTIO  pro  bifndi^  187. 

Gift.    Gifts  of  Offices,  187,  188,  189. 

Gj^of  Efcheat,  189,  191,  326,  327.  FU.  Backbond,  £f- 
cheat.  Exchequer. 

(?i^  of  Forfeiture,  189,  190.    ^.Forfeiture. 

G;/}  of  Recognition,  190,  327. 

(r^of  Ward  and  Nonentry,  190,  ^91.  * 

GRAN  A  crefamia.   ,The  Rcafon  for  the  Aftridion  of  Grana 
crefifntU,  102.    Limitauons  included  in  the  faid  Aftrifiion, . 
lb.  ^ 

Great  Sial^  192. 

GrafS'ro9ms^  269,  378,  379*  ' 

Gratuitous  Deeds f  205,  206,  207. 

H. 

Zyjmfucien,  II2« 

Heir,  193*  Service  of  Heirs,  382,  383.  Heirs-general  and 
Heirs  {;/  general  diftioguiihed,  24*  Heir  and  Executor, 
1^7,  J  98,  199,  200.  Heirs- male,  201.  Heirs«portioners, 
^S>  20/9  394*    f^  (knjirtis^  Collatings,  Titles   of  Ho- 

^q  q  -  Hour. 


*»iv^ 
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naac  Heirs  aOu  anl  Hon  di^piadve,  ido.  Beio  of 
Conqueft,  196.  ViJ.  Conqueft,  Contra  A*  Bam.  ci  Tail- 
zie,  why  fo  called?  210.  How  hr  they  are  liable  for 
Dc^bt,  21 !»  219.  Hdrs  of  Pravi£on  aod  Sobfitmioii,  24, 
208,  211.  Heirs  of  the  Marriage,  2oi>  202,  204-  O- 
bligements  in  their  favours^  205,  206.  Gratmtom  Deeds 
to  their  Prejudice,  206,  207.  Heirs  of  the  Marriage  and 
Bairns  of  the  Marriage,  how  diftingoiflied  f  2oS»  aog^ 
2io« 

« 

Hiirjap,  305,  306.  What  falls  onder  it?  214.  215^  3S61 
43«. 

Hirkabli.  Vid.  Bonds,  Competition  of  heriuble  Rights, 
240,  241. 

Hiritabli  and  Moveable,  132,  133,  157*  Sams  heritable  aod 
moveable,  215.  Vid.  Heir  and  Executor^  MMiBm^  Sab* 
fUcution. 

HofMbgMtt$H,,2i6.    Fid,  Death-bed* 

ffiMur.    Titles  of  Honour^  437. 

Hmt.    Vid.  Rebels. 

HmAis;  agaiflft  Superiors,  58.  If  Horning  be  a  Gnwod  of 
Declinator  againft  a  Judge?  217.  Horning  againft  lii* 
nors,  lb.   If  0£Sces  do  ekheat  by  Homing  f  300. 

Htufe-maiL    Vid.  Prcfcription,  Oath. 

Hujhand  and  Wife.  Vid.  Bond,  ContraA,  Donatioiu  If  a 
Huiband  be  liable  for  the  Wife's  Debt|  a  quguims,  217, 
a '8,  245,246. 

Hypotbicatim.  The  EfFefts  of  a  tacit  Hypotheque,  aaau  If 
It  be  as  well  of  the  Stocking  as  of  the  Growth  and  In- 
crcafc  ?  223.  If  it  holds  for  Refts  of  former  Years,  a- 
mounting  but  to  one  Year's  Rent?  ib. 

DE  HYPOTHECIS,  218,219.    Fif.  Wadfet^ 

L 


Tbt  It9  D  EX.  49t 

I. 

WDkiu    Legal  Reverfions  competent  to  IdioCB,  374.   Pre* 
^  fcription  agmft  Idiots/ f^. 

Imfr^tatipt,  225,  226.    VU.  TeDor,  Tranfompts. 
Iiu9rp9rati§n,  89^  90,  227.    Vid.  Bui^h 

Jm^JiAmL  If  Barghs  for  Payment  of  their  Debts  may  lay  Im- 
poiitioDs  on  themfelves  with  Confent  of  the  Community  ? 
225.  If  the  Heritors  axnl  Inhabitants  of  Shires  may  tax 
themfelves  upon  public  Occafions?  245,  287,  322.  Vii^ 
MSHa,  Quartering. 

Iffeftmaa.  Bafe  Infeftment,  228,  365,  431.  Pubiick  In- 
feftneBtf  231* 

IrfifhkfH  of  AnnosLlrent,  228,  229.  Infefrment  both  of  An- 
analrent  and  for  Security,  229.  Infeftment  of  Warrandice, 
464.  Infeftments  in  'fniftt  2|0y  441.  Conditional  In- 
feftments,  230.    liferent  InfeftmentSi  115,  119. 

InhiUtkn,  232.  233,  234,  235,  236.  Fid.  Annualrenty 
Arrcftment,  Competition. 


on  Contrafis  of  Marriage,  207.  Inhibition  on 
Teinds,  2^7.  If  Inhibition  aiFeas  Lands  acquired  there- 
after 7  230.    If  it  aifeds  Heirs  ?  14. 

Jtffiwue^  237,  292. 

Iniirc$mmmn9^  with  Rebels,  389. 

lmer£3ioH.  If  it  affcAs  perfonal  Rights?  238.  If  Inter- 
didors  may  confent  to  Deeds  in  their  own  favours  ?  lb. 
When  IntcrdiAion  is  loofcd,  will  Deeds  in  the  intnim  be 
good  f  lb.  If  a  Hufband  can  be  incerdiv^ed  to  bis  own 
Wife  ?  lb. 

Jntireft.    Vid.  Annnalrcnt. 

InUrruptknn 
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Jntirruptwt.  Fid.  PrcrcriptioD,  Adjudicatioo,  rnhibicioii,  Bf- 
laxation. 

IniimatUn^  Zi  310.  Vid.  Adjodication^  AfligDadon,  Aircft- 
meoc,  RcbellioQ. 

Jfitromittiry  239. 

INyECTA  wtZ&i/tf,  t». 

JURA  etu^Uxa,  241.    Vul.Eueatrj. 

I 

JUS  accrefcendi^  241,  242,  243. 

JUS  Marut,  242.  Fid.  Curator.  If  the  Wifrt  Aliment  falb 
under  it  ?  91.  If  it  gives  a  formal  Rifht  to  the  Wife^ 
Liferent  ?  243.  If  the  jus  mariti  be  liable  to  Efcheat  tx 
Forfeiture,  243,  244.  If  it  may  be  limited  by  Padioni 
^43>  ^45*  If  ic  ^^y  be  comprifed?  244.  If  a  Cfaai^ge  of 
Horning  for  an  heritable  Sum,  belonging;  to  the  Wife,  makes 
it  fall  under  the  Hufband's  jtu  maritt?  244*  245.  If  it 
makes  the  Sum  efcheatable,  245,  246. 

JUS  mariti  et  reM^e,  ^46,  247. 

JUS  JUperverderUf  2479  248.    Fid.  Comprifings  x  24. 

JURA  reaUainre,  et  in  rem,  323,  324,  * 

Jujiire-general.  If  he  can  judge  in  Crimes  whereof  the  Pain 
is  not  defined  by  Law  ?  248.  If  he  may  grant  Prote<3ioQS 
to  Perfons  cited  before  him?  318.  If  he  may  advocate 
from  Regalities  ?  5,  6, 


K. 

r^/AT.  ^  Neareft  of  Kin,  249.    Vid,  Executors,  Legacy, 
•^^   Legitime,  Rcnunciaiidn,  Tcflamcnt. 

King,  251.  His  Prerogative,  307,  ^88.  King  and  Prince, 
251,  252.  King's  annexed  Property,  31Q.  ^refcriptioa 
againft  the  Kin^,  313.  Return  of  Lands  to  the  King,  367, 
368.*  King's ;;;//«/,  308. 

ISrk- lands. 


I 
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r.    Feus  of  Kirk-lands,  and  Confirmation'  thereof, 
64.   Fid*  G>Dfirm|tion^  Dilapidation,  Prefcripcion. 

XSrk  and  Market.    Fid.  Death-bed. 


L. 

T   AUDIMIUM,   What?  252. 

Lawburrcnvsy  Ibid. 

Jn  le^o,  252,  253,  254,  255.    Fid.  Dcath-bcd,  Legacy,  Re- 
duftion. 

Legacy.  If  an  nnivcrfal  Legacy  may  be  proven  by  the  Oath 
of  the  neareft  of  Kin  ?  256.  ^  Or  by  the  Inftrument  of  a 
Notar?  256,  257,  4329  433.  If  Legacies  not  accepted  be 
liable  to  Creditors?  22S.  Vid.  Donatio.  If  Legacies  to . 
Children  be  liable  to  Collation  ?  266.  Condition^  Lega- 
cies, 237. 

LEGATUM  anmumy  97. 

LEGATUM  rri  aUerue^  258,  259. 

LEGATUM  a  legatario  acjuifitum  mite  mortem  defitnUi, 

Legatars  and  Introrritters,  258.  Subftitution  in  Legacies,  256. 

.        ,  •  • 

Legal.    Vid.  Adjudication,  Comprifing,  Legal  competent  to 

Minors,  2^58,  312.     To  idiots,  374.     Fid.  PrefcriptioD, 

CompcnfatioD,  Minors. 

LEGITIMA  liierorum,  zto. 

Legitimation,  267,  275.    Fid.  Death-bed,  Marriage,  In  leSo. 

Lefion.    Vid.  King,  Minor,  Damage,  Rcdudion,  Tcftament. 

LIEGE  PO  us  TIE.  Vid,  Death-bed,  Donation,  Faculty, 
Tailzie,  Criminals. 

I 

L^e.    Vid,  FacuHy. 

Liferent. 
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lifenm.  Vii.  bfefcmeiit,  Tick,  Laferent  of  Lradi,  14$! 
2691  rt%j  379*  Of  dravo  Teindit  ^9*  Of  GraTs-rooms, 
241^  378.  Of  Salt-Paosy  Mills,  Woods,  Coal-works,  2;q» 
Of  Bonds,  271. 

Lfereiit  ETcheat.    Vvi.  Efcheat. 

UferetUers,  268,  465.    Executors  of  Lifcrcntcrs,  271. 

UmitaHon  of  Fees,  273,  274,  366. 

LiAfamUfta^m,  244.  J^  cafu  fqffejfbr  in  ntala  fide  cm^- 
tttttur  fir  UH/comeftaUonem,  et  qmndo  nan?  275. 

LOQKTIO  eteonduaio,  ^11.     F/i.  Feus. 

t 

L0CV8  pcoAcnHa,  276,317. 

Lords  of  Seflion.  Decreets  of  tbe  Lprds  of  Seffion,  99*  Tbdr 
Power  and  Jarifdiftioo,  384,  385.  A  C^ut'ioa  anent  cbdr 
arbhrbtm  434. 

Z.oq/i7ig  of  Arrefimeot.    Vid.  Arreftment,  Cautiooer. 


M. 

TLJAgiftrates.    Vid.  Burgh. 

Mdls  and  DuHes.  How  they  divide  betwixt  Buyer  and  Sel- 
ler, 104,  loj.  Bciwixt  Heir  and  lifcrcnter,  97,  105, 
273.    Fid.  DivifioD,  Affiguation  to  Maills  and  Duties^  272. 

MANDAT.     p^id.  Commiffion. 

Marfiage.  Age  of  Marriage,  2,  3.  Marriage  of  Pcrfons  un- 
der Age,  280,  iSi.  If  Pcrfons  comradiDg  to  nurrycan 
be  compelled  to  confummatc?  280,  Communion  of  Goods 
in  Marriage,  265,  266.  Vid.  Aliment.  Vid  Cootrads, 
Heirs,  Sponfalia.  Marriage  and  Legitimation,  267.  Mar- 
riage cJabdcftine,  246,  285.  Vid,  Jus  mariti.  Diflb' 
latioo  of  Marriage,  242.  VU.  Tocher-  The  Effcd  of 
Diffohiiion  within  Year  and  Day,  280,  281.     Vid.  Jus 

idarru^ 
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Mi^riage  of  Vaflals,  2;7^-— it5.  How  die  Avail  b  ta  be 
eftimate,  278^  2S0.  If  it  be  doe  when  the  Soperior  infefu 
the  Heir  unmarried^  or  when  he  is  married  in  bit  Fkthcr'i 
Time,  or  when  he  is  Sinex  or  ralitudinary  f  ijj,  27%  279, 
a8o.  Where  there  ai;p  diflfisrc dc  SuperiofSi  wuch  of  theoi 
has  Right  to  the  Marriage?  280,  281^  408.  Where  fome 
Land!  nold  of  the  King  fimple  Ward,  and  Toim  taxt,  wiR 
the  Kiog  or  his  DoBaur  get  bothf  280,  %9z*  Vid.  Adj»- 
dicatioDy  Comprifing,  Wamet. 

M  A  T  E  R  N  A  fiuiHrmu,  tZs,  286.  Succeffion  in  trnterms^ 
393.   If  a  Mother  aad  her  Friends  may  fucceed?  290. 

MtRtia^  287.    Vid.  Impofition. 

MUs.  Vid.  AftriAion,  inoeO^a  et  itlata^  Liferenter.  Horie* 
mills,  287.  Fid.  Execotry.  Water-mills,  292.  Vid, 
ExtinAion. 

Mmfters.  If  eo  ipfo  that  they  ai:e  Mtnifters,  they  may  be 
Nottars  in  Teftamcncs,  533.  Minifters  Stipends,  286, 289^ 
306.    Vid.  Teinds,  Poinding. 


Atafs.    If  a  Scot/man  living  abroad  in  a  Popifli  Country,  and 
Mafs,  be  H  "  •    »-     1  • 

388,  389. 


goine  to  Mafs,  be  liable  to  the  Penalties  of  the  Law»  ef 
Scotkmd  ? 


AHmrf  29.  ^  Vid  Tutors,  Carators.  If  the  (hort  Preferiptioa 
nms  againft  Minon,  89,  309.  Fid.  Prefcripcion.  If  a 
Minor  may  change  the  Succeffion  of  his  Lands?  216,  289. 
If  a  Minor,  having  Curators,  may  teftate  without  their 
Confent  ?  433, 434.  Vid.  Teftament,  Recognition*  Oaths 
of  Minors,  109.    Confef&ons  of  Minors,  64.    Decreets 

,  apainft  Minors,  28^.  Comprifings  againit  Minors,  371. 
Kiedttdion  upon  Minority,  289.  333. 

MOBILIA,  290,  316.  The  beft  difFerencing  Maxim 
betwixt  mobiHa  and  imfnobilia,  or  heritable  and  moveable, 
i33>  1579  390*  Vid..  Executry,  Di  fiod^  pitt^g  (sT  mi 
fAmm,  Legitim. 

Miffivi  Lours,    Vuk   Locus  fOimttntine. 
MODUS  baUSs,  291, 
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IhveaUtt.   Vtd.  Execntiy,  AMiBa. 
MOLENDINA  noMlia.  292. 
M^undngs*    Fij,  Funeral  Charges. 

MORTIS  CA0SA.    Deeds  rn/zr  vtvos  it  nrntis  caufai    ic«. 
Vid.  Death-bed,  DifpoficioD^  Donatioo. 

Muburis.    )^.  Mills. 

« 

Mutual  ObUgemints^  300* 

MUTUUM,  292,  293. 

Murder.    388.    Remiffions  for  Murder,  34}. 

N 

JcrBtirifi  of  Kin  J  249.    VU^  Kb,  Execotry. 

NOMINA  diUtorum  96,  316,  388. 
NemnatiiH.    Vid.  Tutors,  Executors. 

NiHintry.  293,  294.  Nonentry  in  Feu- holdings,  288,  295* 
In  Blanch-holdings,  293.  In  Annualrents  229,  366.  fa 
Teinds,  286,  287.  Nonentry  following  Ward,  294.  FkL 
Prefcription.  How  it  tranfmits,  whether  to  the  Superior's 
Heir  or  to  his  Executor  i  36.  Tid,  Feus,  Cafoaltios^  £xe« 
cutry,  Retour. 

N  O  N  valens  agere,  310. 

Nottars.    Vid.  Legacy,  Teftament,  Minidertf. 

JIOVODAMUS,  294,  295.    Ftd.  Recognition. 

o. 

OATH.    Ratifications  by  Oath,  109,1x0.   Pfomifeapon 
Oath,  317.    If  Probation  by  the  Oath  of  Party  be  rele- 
vant againft  Prcfcription  ?  31 1,  312.    If  univerfal  Legaciet 

may 
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may  be  proven  by  Oath,  256.  Oath  of  Minors,  ito. 
Quali£ed  Oaths,  297,  298.  What  Qualities  are  properlf 
intrinfick  f  298,  299.    Oath  of  Coronation,  296. 

Obligements.  Co-refpeftivc  Obligemcnts  198,  29^.  Mutual 
Obligements  in  Cbntra&s  of  Sale,  300.    Obligements  in 

Contrafts  of  Marriage,  201 206,    Obligemcnts  for  Pro- 

vifion  of  Wives,  305,  469.  Obligements  in  Oifpoiitions 
to  gift  the  Cafualties  of  Superiority,  116,  117. 

Occuk  Crimes,  465.    Vid.  WitnefTes* 

Offices.  If  a  fecond  Gift  of  an  Office  can  be  lawfully  granted 
during  the  Standing  of  a  former,  given  ad  vitam  out  cul^ 
pam?  188,  189.  If  Offices  do  efchcat  by  Homing?  136^ 
3»o.    Vid.  Horning,  Executry. 

O  MISS  A  et  male  appretiata^  301.    Vid.  Executor. 

Order  of  Difcuffing  Heirs,  161,  195,  196,  301,  403,  404^ 

Order  of  Redemption,  199,  200,  330. 

Orkney  and  Zetland,  The  Cafe  of  the  Admiralty  of  Orkiy^ 
and  Zetlandf  j^yo. 


Oyejes,  238. 


P. 


"pASion.  PaSis  prrvaiorum  mn  deregatur  juri  contmurd^  302, 
•*     PaSa  nupiialiaf  243,  245,  246. 

PARAPHERNALIA,  435. 

Parliament^  303.  /^/W.  Commiffioncrs.  Impugnipg  the  Au» 
thority  of  Parliament,  226.  Rcduftions  before  the  Parlia- 
ment^ 303.    Ratifications  in  Parliament,  38i« 

Paffing  from  a  Right,  303. 

Paffing  from  an  Aftion  judicially,  what  it  imports  ?  292.  Vidy 
Modus  hf^ilis: 

Rrr  PaffiV9 
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Paffhe  Titles.    Vid.  Behaviour. 

PaUtHs  of  Honour,  303,  304.    Vid.  Ftuda  nobitiiu 

Patronagi.    Vid.  Altarage,  ChapUinriet. 

Pecunia  fupUlariSf  304,  305. 

Plcmflmg,  305. 

Portumers.    Vid.  Heirs. 

Poinding.    Vid.  Arreftment,  AonnalreDt^  Teiods. 

Poinding  of  the  Ground,  306. 

Prchendaries^  7. 

PremmtUm.    Vid.  Redemption,  Reverfion,  Wadfet. 

Prerogatrutf  307,  308,  309. 

PrefcriptioHi  ^i»  309,  3io»  311.  Prefcription  again/}  the 
King  and  his  annexed  Property,  ?io,  311,  314^  323.  F^- 
fcription  againft  Minors,  309.  Againft  idi.otS9  374.  Wbj 
ihould  a  regiftrate  Bond  prefcribe,  and  not  a  ReverfiooJ 
312.  If  a  prefcribed  Bond  can  be  a  Ground  of  Coropeufa- 
tion  ?  45.  If  it  be  relevant  againd  Prefcription  to  oifcr 
to  prove  by  the  Party's  Oath,  that  the  Debt  is  ncvcrthclcfi 
tme  and  uillrefting?  312*  Interruption  of  Prefcriptioo, 
276. 

Prefentation  of  Vaffals  upon  Forfeiture,  315. 

Pnrmfe.  IQa  Promife  to  difpone  be  rdevant  by  the  Pariy^ 
Oath?  317.  ^id  juris,  if  the  Promife  was  upon  Oath? 
Ibid. 

Proieffions,  318. 

Prorogation.    Vid.  Tacks. 

Proteftations  for  Remcid  of  Law,  384-    Vid.  Parliament- 

Provojhies, 
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Pravoflriet,  7. 

I 

&  r&vifums.  Vld.  Cliildreo,  Claofes,  Heirs,  Death-bed.  Pro- 
vifions  in  ContraAs  of  Marriage,  148,  320,  405,  406. 
Provifioos  b  favour  of  Bairns,  318.  Vid.  Conqueft. 
Bonds  of  Provifion,  27,  37,  loi,  102,  319-  Provifions  in 
favours  of  Daughters,  321.  Provifions  in  Charters,  319. 

PupilSf  304,  305,  322*    f^id.  Minors,  Tutors,  Curators. 


Q: 

^Uarteringy  322.    Vid.  Impofitibn,  Militia. 

^uaUfiedOath.    Fid.  Oath. 

Q^U  O  D  apfrobo  non  reproh,  13. 

a,U  O  R  U  M,  322,  323. 

Q,U  A  N  D  O  dies  cedit  in  Graft-rooms,  269,  273,  378, 
379,  380,  381.    Vid.  Liferenter. 

Q^U  JE  temparalia  ad  agendum^  funt  perpetua  ad  excifien- 
dum  i  45. 

R. 

T^Anhng.    Vid.  Competition. 

Bjsal  Rights.    Jura  realia  in  re  et  in  rem,  32J,  324. 

Bxbel.  Goods  belonging  to  Rebels  at  the  Horn,  how  far 
liable  to  Creditors,  191,  192,  325.  If  an  Affignation  by  a 
Rebel,  not  intimate  before  the  Rebellion,  will  exclude  the 
Donatar?  325.  If  a  Rebel  may  difpone  for  Payment  of 
Debt?  191. 

Reiellioft,  325.    Vid.  Efcheat,  Forfeiture,  Confirmation. 

Ratification.  Judicial  Ratifications  of  Deeds  betwixt  Hufband 
and  Wife,  no.    Ratifications  in  Parliament,  381. 

»  Recognition^ 


1 

1 


,! 


1 


500 


Ihe   INDEX. 


Recogniihn,  What?  3315,  7%6.  If  a  Wadfet  of  the  wh  cfc 
for  a  Sum  below  the  Value  of  the  half,  with  a  Back-uck, 
If  Infeftmentsof  Warrandice,  If  Charters  with  a  Novods^ 
nrns  to  Sub-vaflTals,  be  all  Grounds  of  Recognitioo  ?  326, 
327,  328.  Vtd.  Wadfet.  If  Difpoiicions  by  Mitrors  or 
•pparcnt  Heirs   do  infer  Recognition!  327.      Whether 

'  Lands  returning  to  the  Superior  by  Recognition  be  in  lys 
Perfon,  Heritage,  or  Conqueft  ?  403. 

Bjdimption  of  Wadfets  and  Declarators  thereon,  328,  329^ 
Money  configned  for  Redemption,  heritable  or  moveahk. 
200,  215.  rid*  Heir  and  Execnton  Order  of  Redemp- 
tion,  199,  2Q0,  330. 

Re^intry  after  Redemption,  331,  335.  Fid,  Compriiing, 
Wadfet,  Redu&ion. 

Bjdulfloru  If  the  Reducer  of  an  heritable  Right  needs  to  be 
re-feafed?  330,  3^1,  334,  429.  Difference  betwixt  Re- 
du&ion  and  a  Declarator  of  Redemption,  lb. 

HeduSHon  ex  capHe  MnHtiom,  49. 

ReduSum  ex  caphe  leSi,  dolij  metus^  332. 

KedtUiion  upon  Minority  and  Lefion,  331, 333. 

ReduSion  of  Rights  in  defraud  of  Creditors,  54,  61, 331. 

Regality,  If  Lords  of  Regality  can  repledge  from  the  Court 
of  Judiciary,  5.  If  Rights  of  Regality  imply  Efcheats, 
though  not  expreffed?  335,  ^85.  If  the  Lord  of  Regality 
has  Right  to  the. whole  of  the  RebePs  Moveables,  or  only 
to  fuch  of  them  as  are  within  his  own  Territory?  59,  336. 
If  Lands  holdcn  as  well  of  other  Superiors  as  thole  holden 
of  the  King,  maybe  ereScd  in  a  Regality,  336. 

Bjgifter.  The  Form  and  EffcA  of  Rcgiftrations,  337,  338 
339*  When  Writs  put  in  the  Regifter  cannot  be  found. 
What  Remedy  ?  337,  341.  Rcgiftration  of  Safines,  382, 
407.  Vid.  Singular,  Succcflbrs. 

Rilaxati0s» 
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lUpixatt&H*  The  Effed  of  Sufpenfion  and  Relaxation,  as  to 
Liferent  Efcbeat,  where  the  Letters  are  afterwards  found 
orderly  proceeded^  11 8.  - 

RtUef.  Bonds  of  Relief,  27,  28.  If  Cautioners  may  purfue 
for  Relief  before  Diftrefs?  341.  Vid.  Cautioner.  The 
true  import  of  a  Claufe  of  Relief^  34i,  Vid.  Heirs,  Order 
of  difcuifing. 

RJi^.  2$\yid.  Annuity,  Jus  mariti,  Jus  Rili3a,  Tercc, 
Executry,  Legitim.    Kefervation  in  favours  of  the  ReUd^ 

345- 
R/bcation.    Tacite  Relocation,  342. 

II  E  L  U I  T  I  O  T^ir  ntraaus^  ibid.  Ftd.  Reverfion. 

RemiJJion,  308,  242' Vid.  Witncflfes.  If  the  Exchequer  had 
Power  to  grant  Remiffionsf  343.  Remiflions  for  Murder, 
ibid.    Remiffion  after  Forfeiture,  179. 

Rinunciation,  343.  344.  Fid.  Executry,  neareft  of  Kin.  Re- 
nunciation by  apparent  Heirs,  344,  371,  461.  Vid.  Charge 
to  enter, 

Bjquifition,  Vid.  Wadfet,  Debtor  and  Creditor. 

RepUdging.  Vid.  Regality,  Jijftice-gcneral. 

Rejtrvation.  FiW.  Faculty. 

Rifignatim.  Entry  of  Affignics  upon  Refienation,  113.  En- 
try  upon  Refignation  by  a  Angular  Succeflor,  114.  If  Refig- 
nation  once  made  may  be  paft  from  without  the  Superior's 
Confent?  346.  If  after  Refignation  accepted  the  Superi- 
or be  denuded*  can  his  Angular  Succeflor  oe  compelled  to 
infcft  the  Vaflal,  68,  114,  346.  ^uajl.  i,  4.  347,  351.  If 
Refigqations  in  favorem  do  prejudge  Angular  Succcflbrs? 
347.  If  Refignation  accepted  denudes  the  Difponer  i  68, 
a4i»349»  35^358^364,  365. 

AN  ^jf  perfona  refignataru  &  ejus  velohitu  vel  deli^o,  cuflo^ 
£a  haredis  et  alia    etnolumenta  domino  direffo  obvenianiP 

348. 

AN 
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AN  sn  fiuSs  qua  it  domttu  nge  tenentur  idem  jus  fo^  ain  ti 
per  nfignaimem  vaffalus  dtvtftiaturf  349. 

SI  dliinotione  faHa,  it  ix  ta  refignatione  alia  poftga  fi^a^  Hix^g 
ttiam  refignatio  in  favirem  alterius,  ijque  primus  invtftihtMf 
futrit^  it  poft  ium  primus  acquinnSp  ^tueritury    Xltgr  feim? 

351- 


AN  is  qui  in  dominium  dinOum  fucaffit  titubfoigulari^ 

acquirentim  in  vajfalum  recipgn  ex  nJignaHwi  in   musakis 
au£lms?  355. 

AN  Supirior,  mdum  refignatarium  ijufqui  b^ndes^  cej^imariu 
inveftin  timatur^  356. 

D£  riftgnationibus  a  domino  direSo  acaptatis,   an  deveftiant  rO' 
ftgnantis?  i^%.      .     ^    ^ 

Kifiitutlon.    Fid,  Lefion,  MiDors. 

RetiTition,  365. 

Retiring  of  Papers,  427- 

Ritoiir,  Fid,  Extent,  Prefcription,  Union,  If  SberiflPs  be 
liable  for  all  contained  in  Retours,  when  fomc  of  the  Lao^ 
are  in  another  Shire,  366.  Retoured'  Duty  of  AnDualrcotSi 
230,  366.  Retoured  Duty  in  Feus,  i6x,  292^  Vid^  Non- 
entry,  Prefcription. 

RETRACTUS feudalis,  i,  57. 

Riturn  of  Lands  to  the  Superior  upon  a  Provifion.  367. 
Return  of  Lands  to  the  King,  failing  Hcirs-male.  lb* 

Reverfion.  368.  Whether  general  Claufes  fobjoined  to  Rc- 
vcrfioiis  be  real  or  not  \  363.  Eiks  to  RevcrfioBs,  369. 
v/i.  Debitor  and  Creditor.  Reverfions  of  Coaiprifings 
againft  apparent  Heirs,  371.  If  pcrfonal  Reverfions  may 
becomprifcd?  lb.  If  they  fall  under  Forfeiture  ?  373.  If 
they,  may  be  affigned.?-  Ih,  Why  a  Reverfion  regiftratc 
prcfcribcs  not,  while  Bonds  rcgiftrate  do  ?  370.  Fid.  Pre- 
fcription, Wadfet,  Comprifing. 

RevocatioK, 
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Rivocatm,  Vid.  Death-bed^  Donation.  Revocation  by  the 
King.    Fid.  King.    Rcduftion  on  the  King's  Revocation, 

- 1 

Rights.  Vid.  heritable  and  moveable  real  Rights,  323,  324. 
The  general  Role  in  preferring  real  Rights,  375,  376. 
Rights  made  by  Dyvours,  Ibid.  Rights  in  defraud  of  Credi- 
tors, 376.  Rights  a  tun  babtnte  poteftattm,  yf^.  Rights 
cum  traSufutun  temporis^  Ibid.  Rights  with  Confent.  Vid. 
Confent. 


C'^lvagi.    Vid.  Wrack. 

ASt  falvo^lZl. 

Sajim.  If  a  pofterior  Safine  firft  reg^ftrated,  be  preferable  to 
a  prior  Safine  regiftrated  alio  deHto  tempore^  but  after  the 
fccond  ?  3S2.  It  a  Safine  given  by  a  Bilhop,  not  rcgiftra- 
ted,  will  militate  againft  his  Succeflbr  in  Office,  Ibid. 

Service  oiUcm,  general  andfpecial,  24,212,382. 

Seal.    Writs  paffiug  the  Great  and  Privy  Seals,   192. 

Servitude^  and  how  extingui(hed  ?  383^  384.  Vid.  Common- 
ty,  Pafturage,  Teinds,  Extinfiion. 

SiJJien.    Lords  of  Seffion,  their  Jurifdiftion,  302,  385. 

Sheriff.  If  the  Precepts  of  ShcrifFs  may  be  put  in  Execution 
after  their  Death?  385.  If  Sheriffs  be  liable  for.  all  con^ 
tained  in  ihe  Rctour  of  an  Heir,  when  fomc  Part  of  the 
Lands  are  in  another  Shire?  366.  Burghs  Sheriffs  wkhin 
thcmfelvcs,  385. 

Shipty  292.  If  Ships  be  poindable,  et  quemodo  ?  385.  If  a 
Ship  may  be  elFcdually  tranfmitted  by  Delivery  of  the  Ven- 
dition, without  adual  Tradition  ?  Ibid. 

Shere.    What  it  is  ?  307. 

Single 


r 
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SingU  Efcheat.  Fid.  SrcheaC. 

Sodity.  If  Society  in  Trade  or  Shipping  falls  oodcr  Ejccco- 
try?  131.   Fi^.  Execatry^  Juracomplexa. 

S  O  C 1 1  Crimints.     Fid.  Witncflcs.* ' 

SPONSALIA,  386.  rtd.  Marriage. 

* 

StielbotV'Coods,  Ibid. 

Strangirs^  387.  Strangers  Debts^  '388.  Fid.MoUSa,Td{2mmu 
Procefs  againft  Strangers^  315^  316. 

SubjeSs  living  abroad,  388,  389. 

Subfiitution,  Fid.  Bond  heritable^  Deftination,  de/enh  pttu- 
niai  et  ncminum,    Tailzie.   Subftitutions  in  ContrafU  of 
'larriajge,  140,  141. 
-anfmit  ?  20,  21^.22 

_  Charge  of  Horning _^^  _ 

If  a  Subftitutioh  may  be  altered  by  a  pofterior  Bond  «f 
Corroboration  ?  147,  157,  158.  How  far  Subfticutes  are 
liable  to  their  PrcdccclJors  Debts,  158,.  161,  162.  Suhfti- 
tutions  in  Legacies,  and  how  they  tranfmit  ?  393^  402. 

Succejffion.  Succcffion  o5f  the  Heir  in  Heritage,  and  of  the 
Relid  and  Bairns,  and  neareft  of  Kin  in  Moveabksy 
260—266,  394.  Vid.  Fiars,  Legitime,  Execuiry,  Con- 
queft. 

Succejfien  in  matemis,  284,  285,  394, 

Sticceffbr  iitulo  lucrative,  195,  196,  202,  406,  407. 

Sinffilar  Succejfors,  408.  Vid,  Confirmation,  Entry,  Refig^a- 
tion.  Gift. 

Superior,  Elded  Superior,  408.  Superior  mediate,  409.  If  a 
Superior  can  purfue  his  CafuaUies  before  his  own  Baron 
Court  ?  28.  IF  the  Superior  can  urge  a  Purchafer  to  enter? 
113.  Fid.  Compofition,  Entry,  Non-entry,  Manage, 
Conipri£ng,  Conlblidation. 

Sufpenfm 


•V 


I 
I 


The  INDEX.  505 

SM^enfion  and  HeUxatioo.    The  EiTcd  thereof  ts  to  LifereuN 
efcheatSy  ii8»  jio. 

SYLVA  CAEDUA,  469. 

^ACIT  Relocation,  342, 
Tacit  Hypothec,  aaa,  223. 

/ 

Tiri.  If  Tacks  fct  by  the  Hulband  of  Lands  wherein  his  Wife 
fiands  infeft  will  bind  her  I  270.  If  Tacks  aiSgned  fall 
under  the  Affigny^s  Efchcat  ?  120.  Whether  (hort  Tacks 
fall  to  th'c  Heir  or  to  the .  Executor  ?  136.  If  a  Tack 
to  Heirs  being  affigncd,  will  fubfift  \o  the  Affigncy,  tho* 
the  Heirs  be  not  fcrvcd?  j2i,  159, 160.  ^id juris ^  If  there 
be  no  Heirs  as  in  the  Cafe  of  Baftardr  or  ultimu$  haeres? 
111.  Tacks  with  Steclbow  Goods,  387.  If  Tacks  fet  to 
endure  till  Payment  of  a  certain  Sum,  are  binding  on  fiusu- 
lar  Succcflbrs  ?  411.  If  the  Rcgiftration  of  a  Tack  in  the 
Regifter  of  Reverfibns,  would  fupply  xhe  Want  of  Poflcf- 
lion,  and  make  the  Tack  real  f  4119  412.    Why  Tacks 

•  without  Poffeffion  (hould  prejudge  beneficed  Perlons,  ind 
not  other  Angular  Succeffors }  ^.  \i^  Tack  for  15  Years 
without  Mention  of  Heirs  would  tranfmit  at  the  Tackfman's 
Death  for  the  remainiug  Yc^rs  of  the  Tack  ?  296,  297* 

Tach  of  Tmds^  303,  413.  If  Tacks  of  Tcinds  cled  with 
FofTeffion,  be  good  againft  fingular  Succeflbrs  i  4T1,  414. 

Back'tack.  Vid.  Recognition,  Wadfct.  The  Rcafon  why  Back. 
tack«  in  Wadiets  are  good  without  a  definit  I(h,  413. 

Tailzie.  How  for  Heirs  of  Tailzie  are  liable  to  Debts,  210, 
211,  212*  In  what  order  Heirs  of  Tailzie  are  to  be  difcuircdf 
rtd.  Ordec.  When  Heirs  of  Tailzie  are  to  be  coufidered 
as  Creditors,  212,  213.  Contravention  of  Tailzie,  216,  217, 
417,424.  Fiars  in  Tailzies,  i67,  ^2^.  Fid.  BonAhentMe^ 
|iar,  Fee,    Defcodofccuniae  einotmnuifj,  Subftitution.      ^ 

Ssa  TW"* 
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Temdf.   How  and  when  iotfodoced  ?  9t.    Tetiids,  a  grett  S» 

vitude  on  Propertjf,  and  how  Proprieton  may  he  rdkfoi 
of  that  Servicadc^  without  any  real  Wrong  to  Titolan  ail 
Tackrmea?  99.  Rights  and  Infeftments  ofTcinds,  4a> 
nd.  Annualreot.  Temd  of  FiAi,  426.  Third  and  Toad, 
436.  Tituhrs  of  Teinds^  439*  Tacks  of  Teiuds,  jq* 
yi4.  Tacks,  Inhibition  upon  T einds,  237* 

7>wr.  If  a  Comprifing  may  be  made  up  by  proving  the  1^ 
nor  ?  427.  If  a  Decreet  for  proving  the  Tenor  will  fr 
tisfy  the  ProduAion  in  an  Improbation  i  427,  428^  42^ 
If  ibc  Tenors  of  Bonds,  AAs  and  Sentences  of  Court  may 
be  proven  i  4271  428. 

Tirce.  If  the  Tercc  can  be  excluded  by  the  Defuod^  per- 
fonal  Debts  i  or,  b^  his  Difpofition  or  Refignacion  wid^ 
out  lufcftment  in  his  own  Time  ?  or,  by  ComDrifings  witb- 
cot  a  Charge  to  the  Superior ?.oV,  hj  Reveruoos  not  re- 

5;iitred{  3281  3^9^330,  331.  FiJ.  Liferent,  Efchcat*  IX 
erencc  betwixt  a  Terce  and  a  Liferent,  430,  433*  Tcrce 
of  Wadfccs  and  other  redeemable  Rights,  and  of  the  Mo- 
ney upon  Redemption,  Itid. 

Tifiafnent*  If  a  Teftament  may  be  holosraph  ?  431.  If  a 
Criminal  under  Sentence  of  Death  can  teitate  I  90,  91*  If 
a  Minor  can  teftate  without  Coofent  of  Curators,  433,  434. 
If  a  Teftament  can  be  proven  or  made  up  bv  the  neaitfi 
'  of  Kin,  and  other  Witneflcs?  97,  433*  Or  by  the  Inftni* 
ment  of  Notar  i  432^  433.  Teftaments  made  in  foreign 
G>untries,  lUd.  Fid.  Strangers.  Teftaments  by  ChildicB 
within  the  Years  of  Pupillanty,  or  in  confinicj  434.  What 
Teftaments  are  faid  to  be  execute,  435.  ViJ.  Escccntrj, 
Teftament  on  the  Wife's  Part,  Ihid. 

Titles  of  Honour.  How  they  tranfmit  to  Heirs  female  ?*  437. 
Vid,  Ftuda  mohUia,  If  Tides  of  Honour  can  be  refigned 
w;  favorem,  304.  Fid.  Parents. 

• 

TochiT.  If  a  Tocher  in  a  Conrrad  of  Marrisgc  ought  to  k 
conftrucd  in  Satisfaction  of  all  prior  Bonds  ofrrovmon,  tho* 
ic  be  not  fo  cxprcflcd,  439, 440.  Fid,  Exccutry,  Neareft  of 
Kin,  Renunciation.  * 

Tran/umptr,  440,441, 

Treajm 
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k      Treafottt  Vid-  Crimes,  Forfeiiurc,  Tnift,  Pofterity  of  Trai- 
w-         tors,  440. 

11      TREBELLIANICA,  441.  *^.  Executor. 

li 

I     Trujl.    If  Backbonds  and  Declarations  of  Truft  be  equiraleat 

10  ao  Alfignation  ?  441.    Truftees  in  lofcftment,  441, 442. 

Truftces  committing  Trcafon,  /fji/. 

-fl      Tutors.    If  a  Tutor  can  be  compelled  to  accept  ?  443.   If  a 

,  Tutor  of  Law  cao  oppofc  a  Dative,  after  Year  and  Day,? 

I  443>  446,  447.     If  [he  Father  can  ad  as  Tutor  and  Adnii- 

niitrator  of  Law,  nittuiut  being  (crvcd  or  authorifed  .'  443, 
And  if  Payments  cm  be  fafely  made  to  him  without  a  Sen< 

^  tcQce  ?  446.    If  Tutors  may  be  charged  for  tfieir  Pu[nli 

f  Deb[  I  444.  Tutor  ratione  ret,  446.  Tutor Jhu  quo  mrt,  447. 

^  yid.  ^imim,  viJ.  Tailzie.    Brieve  of  Tiitory,  445.  No- 

,  mioation  of  Tutors,  44^,446. 


.   C/^T 


iViM.    The  Effcfl  of  Union  and  Eredion   of  Lauds  inU 
Barony,  7,  8,  447,  448.    f^id,  AnnexadoD,  Reiour. 


,      prAlut  of  Marriage.  Vid.  Anil,  Marriage. 

'       Vajfal.  Vid.  Superior. 
j      VtnStUH.   rj^.Siip. 

Vitioui  htrcmijfien. 
.      WUCO  VinciHtm,  fid!,  Competiiion. 
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U^JrJ,  456.  ^iJ.  Marriage,  Ward-Unds,    459.    T. 
463- 

Jf'arrandiu.    Tbe  Import  cf  abfolute  Warrandice  in 
lioQS  or  Bonds,  464.  Difpo^itions  withoat  Warrudic 
Infeftmcats  of  Warrandice,  464. 

fVafii,  465. 

Wltntfs.  The  neccflary  Quiliticationa  in  1  Witners,  4) 
/jfii  cmiuttf  may  bcWUnclTcsf  466.  Women- win 
Jbld.   VU,  Legacy,  Tcftiment. 

Wadfit,  453,  455.     Wadfct  proper,  456.  VU.  Hjpothtcu. 

JFotd,  468. 

ffraci,  469. 
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